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IN MEMORIAM. 





SUPREME COURT OF THE STATE OF LOUISIANA, t 
SaTuRDAY, November 10, 1883. 

The Court was duly opened. Present their Honors: Epwarp BER- 
MUDEZ, Chief Justice, and FELix P. Pocut, Ropert B. Topp, CHARLES 
E. FENNER, THoMAS C. MANNING, Associate Justices. 

And, hereupon, RopErt H. Marr, Esq., addressed the Court as 
follows: 

“‘T rise to perform a solemn duty, which, to me, is indeed a most 
sorrowful one. Yesterday the death was announced of ALCIBIADES 
DEBLANC, once a distinguished soldier of the Confederacy, and more 
latterly a distinguished Justice of this Court. Connected by birth 
and by marriage with some of the best and most refined families of the 
population of the State, Judge DEBLANC was a splendid type of the 
Creole gentlemen of this State. His demise gives occasion to survey 
sadly the rich harvest which death has gathered within the last few 
years from among those who have adorned this bench. First EGAn, 
then SPENCER, then your own brother and colleague, Judge Levy. 
Now the insatiable archer has found another bright and shining mark 
in the person of ALCIBIADES DEBLANC. 

“ Judge DEBLANC had attained to distinction as a lawyer. When 
moved by a conviction of duty (convictions which he never sought to 
avoid) he hastened to the tented field. His career in the war and the 
high military rank he obtained afford the best evidences of the fidelity 
with which he discharged his duty as a soldier. 

“It was my province to occupy a place on the bench of this Court 
from January, 1877, to April, 1880, with Judge DEBLANc as one of my 
colleagues. I can say truthfully, as I do now say with pleasure, that 
he was never, at any time, wanting in the high responsibilities of bis 
position as one of the Justices of this Court, and the volumes ‘of the 
Reports contain the proof of the large extent to which he participated 
in the labors of the Court, and also of the efficiency of his labors. His 
opinions, as recorded in these volumes, attest the fidelity, consci- 
entiousness, zeal and earnestness with which he discharged his duties. 
While he prepared those opinions with no other view than the correct 
administration of justice, he has with them ‘erected a monument for 
himself, to which those who live after him may point as a monument 
more ‘lasting than brass.’ 

‘*Tt was said of an eminent Scotchman recently deceased, as a touch- 
ing proof of the deep affection his people cherished for him, that whilst 
others called him Doctor, the people who loved him always dropped 

















viii IN MEMORIAM. 





the patronymic in speaking to him, and to them he was always one 
without asurname. So it was with our departed friend. In every 
household of the Attakapas country, whether the cabin of the poor, or 
the mansion of the rich, he was always Alcibiades. Hundreds might 
have had that name, but for the people of that section there was but 
one Alcibiades. He was treasured in their hearts while he lived, as 
his memory will be cherished now that he is dead. 

“I knew Judge DEBLANC as a man of the nicest sense of honor, 
whose integrity could not be called in question. It is not my duty to 
pronounce his eulogium this morning. That obligation will be more 
fitly performed when his brethren of the bar shall take action. Those 
who have partaken of the hospitality of Judge DEBLANc in his home, 
on the banks of the Teche, will appreciate the force of this terrible 
blow to his widow and children. » While we may not intrude upon 
their sacred sorrows, we may hope, and trust, that the God of all mer- 
cies will comfort them in this hour of affliction. 

‘“‘ When one so good, pure, noble, faithful and earnest in the discharge 
of his duties as lawyer, soldier in a cause dear to his heart, in the 
administration of justice from this tribunal, one so faithful to his duties 
in private life, as father and husband—when such a man dies, it is 
meet there should be some expression of the respect due to his memory. 
Therefore, I move that this Court, in which he labored so efficiently 
and earnestly, testify its respect in the usual manner to the memory 
of our departed friend and brother, and that it do now adjourn.” 


On behalf of the Court, his Honor Justice MANNING replied: 

The Chief Justice has deputed to me the mournful duty of respond- 
ing on behalf of the Court to the announcement just made from the 
bar. 

We unite with our brethren of the bar in deploring the loss that the 
profession and the State have sustained by this death. ALcIBIADES 
DeBtanc lived a life of great purity and usefulness. Retiring in dis- 
position, modest in demeanor, and amiable to a degree rarely 
exhibited, he won the confidence and esteem of all men, and the love 
of those who were brought into intimate relationship with him. No 
one could contest with him supremacy in the affections of his neighbors, 
or of that larger circle which embraces the communities surrounding 
that in which he lived. There he was regarded by all classes as an 
oracle whose word was not to be gainsayed. He was looked up to for 
counsel and guidance in matters outside of his profession as well as in 
it. He assuaged passions, smoothed asperities, reconciled jarring 
interests, and infused into disputants a part of that gentleness of 
temper which so conspicuously characterized himself. A character 
which blended tact with firmness, and over which presided a spirit of 
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conciliation as a tutelary genius could not fail to arouse sentiments of 
confidence and love. He did wrong to no one, and if wrong were done 
to him, he yearned to forgive before forgiveness was asked or deserved. 

With such qualities it is not surprising that he preferred private life 
to public station. But there were occasions when duty called him'to 
forego the ease and quietude which were so dear to him. When the’ 
people of Louisiana assembled, through their delegates in Convention 
in 1861, to determine what action should be taken in a grave public 
crisis, he was sent from his native Parish of St. Martin. Hostilities 
commencing, he was among the first volunteers, and proceeded to 
Virginia in command of a regiment. There he was severely wounded 
in battle, and fora time disabled-—permanently indeed in his right 
arm, so that field service was thereafter impossible. Transferred 
thence to duty in this State, he continued the performance of such 
military services as were practicable. 

After the close of the strife waged by arms, he bore a manly and 
conspicuous part in that more trying ordeal through which our people 
passed, wherein their courage and endurance were put to a stronger 
test than any conflict of battle presented. Throughout that period, 
the memory of which is like a nightmare, he was ever on the alert to 
protect his fellow citizens from the encroachments of arrogant military 
domination, or to evade the cunning devices by which their liberties 
were attempted to be enthralled. 

Finally, when the State recovered her autonomy, and her citizens 
reposed from their prolonged attitude of defence against aggression, 
he was called to a place on this bench as Associate Justice. His ser- 
vices here have been aptly and feelingly portrayed by the only survi- 
ving Associate of that Bench as at first constituted, and I, who served 
with them, bear my testimony to the excellence of his judicial life. 

Nothing could exceed the, patient industry, the painstaking care, 
with which he discharged his high functions. He was full of rectitude 
with the nicest sense of judicial propriety, and eager always to dis- 
cover where the right lay. Slow in forming an opinion, and yet not 
too tenacious of it when formed, he avoided the peril of over-confidence 
in himself, and was never averse from receiving suggestions or argu- 
ments. 

There may have been men at the Bar and of the Bench of Louisiana 
more brilliant in intellect than Justice DEBLANC, of a wider range of 
learning and more comprehensive and solid attainments, but there has 
never been one more spotless as a Judge or more lovable as a man. 


An adjournment of the Court, out of respect to the memory of the 
eminent deceased, was accordingly ordered. 














RU OES 


OF THE 


SUPREME COURT. 


REVISED AND ADOPTED JAN. 28, 1884. 





RULE I. 
TRANSCRIPTS. 

1. In preparing transcripts of records, in causes appealed to this 
Court, clerks must observe the following requirements: 

First—Such transcripts should be written in a fair, legible hand, on 
good, strong paper (known as transcript cap, and having a double 
margin on each page thereof,) and the various parts should be securely 
fastened together at the side with tape or cord when not bound. 

Second—The different portions of a record should be made to appear 
in the order of their respective filing, and entries from the minutes 
with exact dates. 

Third—Provided, however, that when the records of one or more other 
suits are introduced as evidence in a cause, such records should appear 
in the transcript distinct from, and subsequent in order to, the rest of 
the record of the principal suit. 

Fourth—The transcript should show for which party to the suit each 
witness is sworn, and by which party each document or record is 
offered in evidence. 

Fifth—No one document should be copiéd twice in the transcript. 

Sixth—In the absence of special instructions from appellant, all 
ordinary process of court and returns thereon, such as citation, writs— 
mesne or executory—will be omitted from the transcript. Upon the 
application in this Court by appellee, supported by affidavit to the 
materiality of such process and returns, for determination of the matters 
before this Court, the same may be added to the transcript filed here. 

Seventh—An accurate alphabetical index should be attached to and 
form part of each transcript, affording reference to particular pages of 
the same (and with proper designations or words of description,) for 
the several pleadings, processes and orders in the suit ; for the deposi- 
tions and testimony of each witness by name (and not by general refer- 
ence to testimony) ; for the note of evidence; and for each document, 
giving the latter its correct title, or some sufficient designation, show- 
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ing its nature and character (and not merely by the letters, marks or 
figures indorsed thereon.) 

Kighth—Provided, that when records of other suits are included in 
the transcripts, as indicated above in the third requirement, a like 
index to each of such records should follow the general index, but be 
mentioned therein. 

2. Any neglect or omission to observe this rule strictly will subject 
clerks, as aforesaid, to the cost of repairing such neglect or omission. 


RULE II. 
DEPOSIT OR BOND FOR COSTS. 

1, The party applying for the filing of a transcript of the record in 
a cause in this Court must first tender to the clerk his bond, with satis- 
factory security, in the sum of fifty dollars, for the payment of such 
fees as may accrue to the clerk, or deposit with the latter, in place of 
such bond, the sum of twenty dollars. 

2. The clerk is authorized to require from the applicant, previous 
to docketing, numbering and filing any motion or proceeding in a civil 
case, a bond or deposit, in compliance with Section 1 of this rule; pro- 
vided, in cases of motions to extend the time for filing transcripts, it 
will be sufficient for the party to deposit an amount to meet the attend- 
ing costs thereof. 

3. No attorney will be accepted as security for costs. 

4. In all cases wherein bonds for costs may be given, the clerk shall 
be entitled to demand the payment of his costs every sixty days. In 
case of non-payment the clerk shall have the right to refuse further 
proceedings in the case. 


RULE III. 
DOCKETING. 

1. Cases will be docketed in the order of filing. 

2. No motion or proceeding will be entertained by the court, unless 
previously filed, numbered and docketed by the clerk. 

3. Motions for extension of time to file transcripts must be supported 
by affidavit of the clerk of the lower court, or of counsel, or of the 
mover. Such affidavit must state specifically the causes which pre- 
vented the completion of the transcript within the legal delay. 

4. Pursuant to the laws in force, the clerk will keep a Summary 
Docket, but will enter causes therein only on the formal written appli- 
cation of counsel, stating the facts entitling such causes to a summary 
trial, and he will so enter them in the order of such application. 

5. Whenever it shall be made to appear to the Court that a case has 
been improperly caused by counsel to be placed upon the Summary 
Docket, with a view to obtain an undue preference, the same shall 
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thereupon be transferred to the Ordinary Docket, and entered at the 
foot thereof. 


RULE IV. 
WITHDRAWAL OF RECORDS. 

1. Only counsel engaged in a cause will be allowed to withdraw the 
record of the same from the clerk’s office, and then not until the expi- 
ration of the three days allowed by law within which motions to dis- 
miss may be filed. 

2. Records shall, in all cases, be receipted for on withdrawal. They 
should be returned to the office within a reasonable time, and must be 
returoed on the requisition of the clerk. 

3. No record shall be withdrawn from the clerk’s office after a cause 
has been submitted or final decree therein made has become executory. 

4. Whenever the transcript of appeal, which has been filed in the 
clerk’s office of this Court is lost, mislaid, or has been removed from 
that office, either party to said appeal may supply its place by anotlier 
transcript, which shall be considered as filed of the same date as the 
filing of the lost, mislaid or removed transcript; and any cause in which 
said substituted transcript shall be filed, will be heard in its regular 
place on the calendar, notwithstanding the absence of the transcript 
first filed in this Court. 

RULE V. 
COURT WEEK. 

Court will be held to hear cases every day of each alternate.week of 
the session. 

RULE VI. 
ASSIGNMENT OF CASES FOR TRIAL. 

1. On Monday of each court week cases will be called and fixed for 
trial. These cases shall be properly posted by the clerk, by the next 
day, which shall be notice to all parties. This portion of the rule will 
not apply in eountry terms, during which, cases will be called and 
tried continuously, in the order in which they are filed. 

2. Before the calling of cases opportunity will be given counsel to 
have any cause entitled to preference called and fixed for trial. 

3. Country cases not submitted on the first calling, subsequent to 
the expiration of the third judicial day, will be placed at the foot of 
the docket, and those not submitted on second calling after the expira- 
tion of the delay mentioned, will be continued to the next term, 

4. All cases on the city docket which have not been submitted to 
the Court, after having been twice duly called for trial, shall be removed 
from the trial dockets and placed upon a docket to be called the Delay 
- Docket, and shall not be again put upon the trial dockets, except on 
motion and leave granted thereon. 
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RULE VII. 
BRIEFS. 

1, Within ten days after any cause shall be fixed for trial, the 
appellant shall file with the clerk a printed abstract of all the facts of 
the case necessary to a full understanding of the questions in the cause, 
as said facts appear upon the record; the facts to, be stated indepen- 
dently and by numbers, and each article to be verified by references to 
the record ; this abstract to include also, when necessary to an under- 
standing of the points, a brief statement of the petition and answer 
and other pleadings in the cause. 

2. Within the same delay, appellant shall also file a printed brief 
of the points, arguments and authorities upon which he relies. This 
latter brief shall include a concise syllabus, to be placed either at the 
beginning or end of the same, indicative of the principal point or 
points contained therein and of the authorities relied upon to support 
each proposition of law advanced. 

Statements of facts not denied will not, however, be considered as 
confessed. 

3. Ten copies of the abstract and of the brief shall be furnished and 
filed with the clerk; one for the opposite counsel and the remainder 
for the use of the court. 

4. Within twenty days after the fixing of a cause, the appellee, if 
not satisfied with the abstract of facts filed by the appellant, shall file 
an abstract of his own following as near as may be the order of state- 
ment adopted by appellant, confessing, denying or qualifying the 
statements of appellant, and adding such other facts as he may deem 
supported by the record. 

5. Appellee shall file ten copies of the abstract and of a brief of 
points and authorities embodying the requirements set forth in regard 
to appellant. 

6. The appellants will have the right of replying to the statements 
of the appellee, without being entitled to any delay for the purpose. 

7. At country terms appellant shall furnish the statement required 
by the first section of this rule on filing the transcript of appeal and 
appellee shall answer it within three days thereafter. Parties unable 
to submit printed briefs within the delhy allowed are authorized to file 
two manuscript copies, in a fair legible hand, one for opposing counsel 
and the other for use of the court. 

8. No cause shall be heard unless one of the parties has complied 
with the foregoing sections of this rule, and if neither party has so 
complied, the case shall, on objection to trial, be continued and go to 
the foot of the docket; and it is made the duty of the clerk to inform 
the court on this point when a case is called for trial. 
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9. In appeals from the country parishes, returnable to the city term, 
briefs must be filed at least by the time the case is called, and time will 
not be given to file them thereafter, unless it shall appear that the 
judgment had become final in the lower court within a month immedi- 
ately preceding the return day of the appeal. If the appellant has not 
filed any brief when the case is called, but the appellee has, the appel- 
lee may orally argue the case, and the appellant shall not ; but a brief 
of appellant will be received, if presented before the case is decided. 
No longer time than seven days from the filing of the transcript will be 
given to any parties to file briefs. 

10. Counsel who have complied with this rule, may either argue or 
submit the cause, and may object to oral argument by opposing coun- 
sel who have not complied with the rule. 

11. No delays will be granted to file briefs after the submission of 
a case, but parties are at liberty, after such submission, to file briefs, 
upon certifying that copies of the same have been served on opposi ng 
parties, with date of each delivery. 

12. The clerk shall receive no brief in a cause after it is submitted, 
unless accompanied by the certificate required by the tenth section 
of this rule. 

13. All briefs should show, on the cover at least, on whose behalf 
the same are presented. 


RULE VIII. 
ARGUMENTS. 

1. The original plaintiff in the lower court shall have the right of 
opening and closing the argument of the cause in this Court. 

2. Not more than one hour will be allowed to the counsel for each 
side, except where in special cases the court, on application made 
before the opening argument is begun, may otherwise order. The time 
not consumed by one counsel will be allowed to another on same side. 

3. Reading of brief in lieu of oral argument will not be allowed. 


RULE IX. 
REHEARINGS. 

1. Applications for rehearing must be by petition filed within the 
legal delay, and must be acconipanied by a printed statement of all 
the points and authorities on which the party founds his application. 
Additional time for elaborating the argument on such points and 
authorities may be granted upon a proper showing, if made before the 
delay expires. 

2. When a petition for rehearing in any cause is filed, ten copies of 
the printed statements shall accompany the same. The clerk will 
immediately enter it in the docket kept for that purpose, and place the 
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record with the decision, the petition and five copies of the statement 
in the consultation room. 

3. When a rehearing is granted, and the court does not pass upon 
the case immediately, the cause may be immediately fixed for a par- 
ticular day or called and fixed with preference, as the Court may direct ; 
in which last event, briefs will be required. 

4. Oral argument may be granted in such cases in the discretion of 
the Court, if applied for on motion made four days previous to the 
trial day, and certified as served on the opposite counsel. 

5. The clerk will properly designate the cause on the Judge’s 
docket as being upon rehearing, and also the fact when oral argument 
is to be heard. 

6. Only one rehearing in any cause will be granted, unless matters 
are decided which had not been previously considered, and reserve 
has been made by the court for an application. 

7. Applications for rehearing will be entertained only where the 
judgment disposes finally of the cause. 


RULE X. 
MOTIONS TO DISMISS. 

1. Motions for dismissal of appeals shall be filed and fixed for trial 
by the clerk in his office. They shall be so fixed for the Monday of 
each court week, at least one week’s previous notice being given by 
posting at the court-room entrance; but if not tried on the day for 
which they are thus fixed, they shall be continued to Monday of the 
next court week. 

2. Such motions shall set forth distinctly all the grounds relied on, 
and on their trial shall be argued in printed briefs, which must conform 
in character and number to the requirements stated in Rule VII. 


RULE XI. 
MOTIONS AND INSTRUCTIONS. 

1. All motions made in open court must be offered before the regu- 
lar business of the court is begun or after it is closed. 

2. No motion will be entertained unless it be in writing, upon not 
less than a half sheet of paper, and with a proper title endorsed upon it. 

3. All instructions to the clerk and agreements of counsel, on which 
the Court is to act, must be in writing and duly filed. 


RULE XII. 
WRITS. 

1. No application for writs of mandamus, prohibition, certiorari, and 
the like, will be entertained by the Court, unless previously properly 
docketed and filed in the clerk’s office. 

2. The Court will entertain no application for a writ of prohibition, 
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unless previous notice of intention to make such application shall have 
been given to the opposite party or his counsel, the service of such 
notice to he made to appear by affidavit. 

3. All applications for writs and rules to show cause shall be fixed 
and submitted on printed briefs, and without oral argument. 


RULE XIII. 
DEATH OF PARTY TO APPEAL, ETC. 

1. Whenever, pending an appeal, either party shall die, his proper 
representatives may voluntarily come in and be admitted parties to 
the suit, and thereupon the cause shall be heard and determined as in 
other cases. 

2. When the appellant dies, pending the appeal, if his proper rep- 
resentatives be known and reside within the State, and have not made 
themselves parties to the case, the appellee may on affidavit apply for 
an order to summon them to appear within twenty-five days; and in 
default of such appearance, after due return of service, the appellee 
may move the dismissal of the appeal, or huve the cause heard and 
determined as in other cases. 

3. Ifthe proper representatives of the appellant be not known, or 
do not reside within the State, the appellee may, on affidavit, obtain 
an order, that unless they appear and become parties within three 
months from publication, the appeal will be dismissed. The appellee 
must cause the said order to be published three times in a newspaper 
printed at the seat of government of the State, or in the place where 
the Court sits, and upon proof of such publication, and in default of 
appearance, the appellee may have the appeal dismissed, or the cause 
heard and determined as in other cases. 

4. If the appellee dies, pending the appeal, and his proper repre- 
sentatives be known and reside within the State, and have not made 
themselves parties to the cause, the appellant may, on affidavit, apply 
for an order to summon them to appear within twenty-five days, and 
in default of such appearance, after due return of service, the appellant 
may proceed to have the cause heard and determined, as in other 
eases. 

5. If the appellee’s proper representatives be not known, or do not 
reside in the State, the appellant may, on affidavit, obtain an order 
that unless they appear and become parties within three months from 
publication, the appellant will proceed to have the cause heard and 
determined, and cause the said order to be published three times in a 
newspaper printed at the seat of government of the State, or in the 
place where the Court sits, and upon proof of such publication, and in 
default of appearance, the appellant may proceed to have the cause 
heard and determined as iv other causes. 
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6. The foregoing provisions will apply to corporations, the charters 
of which may have expired, pending the appeal, by limitation, for- 
feiture, or other mode of dissolution. 


RULE XIV. 
APPLICANTS FOR ADMISSION TO THE BAR. 

1. No person applying for admission as an attorney and counsellor- 
at-law shall .be examined as such until his name as a candidate for 
admission shall have been, by the clerk, published during three judi- 
cial days at the foot of the trial list posted at the court-room door. 
Application to be made through the clerk. 

2. The Court will hereafter require of candidates for admission to 
the bar: 

First--Evidence of citizenship of the State of Louisiana. 

Second—Evidence of good moral character, by certificate, in con- 
formity to the statutes of March 28, 1823, and March 20, 1842, and of 
two years’ study, according to Act of May 7, 1877. 

3.. The Court will not be satisfied with the qualification of a candi- 
date in point of legal learning, unless it shall appear by examination 
that he is well read in the following courses of studies at least: Story 
on the Constitution; Vattel’s Law of Nations, or Wheaton’s Elements 
of International Law ; the History of the Civil Law in Louisiana; the 
Louisiana Civil Code; the Code of Practice; the Statutes of the State 
of a General Nature; the Institutes of Justinian; Domat’s Civil Law; 
Pothier’s Treatise on Obligations; Blackstone’s Commentaries, Fourth 
Book; Kent’s Commentaries; Smith on Mercantile Law; Wood on 
Insurance; Story or Parsons on Notes; Chitty or Bayley on Bills; 
Greenleaf, Starkie or Phillips on Evidence; Russel on Crimes; Bishop 
on Criminal Procedure; and the Jurisprudence of Louisiana, as settled 
by the decisions of the Supreme Court. 

4. The examination shall be conducted in the following manner: 
At the beginning and during the course of the session in New Orleans 
and at the opening of the terms in the country, the Court will appoint, 
from among the members of the bar, a committee of nine, four of whom 
shall constitute a quorum, who are requested to lend their aid to the 
Court. On the production of a certificate from the committee that he 
has been examined upon the above works, and that he is, in their 
opinion, qualified for admission to the bar, the Court will admit him to 
a public examination, and if such examination is satisfactory to the 
Court, the candidate will be admitted and licensed as an attorney and 
counsellor-at-law. 

5. The committee will meet twice in each month during the sessions 
of the Supreme Court, to-wit: on the Friday preceding each court 
week. 
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6. The Court will examine on Tuesday of each court week. 

7. Each candidate to be examined separately before the committee 
and the Court. 

8. No oath will be administered and license issued unless the fee 
of the clerk has been previously paid. 

9. Candidates who have been rejected by the committee or by the 
Court, will not be reéxamined until after six months of additional 
study. An applicant not admitted by the court, will not be reéx- 
amined, unless on production of a new certificate of examination and 
competency from the committee. The several examining committees 
will furnish the Court with a list of candidates examined by them who 
have not been recommended for admission. 

10. The clerk is directed to open and keep a roll of attorneys, which 
will contain : 

1. The full name of the attorney. 
The place of his nativity. 
The date of his nativity. 
The place of his admission. 
The date of his admission. 
The authority of his admission. 
The place of his residence. 
The signature in full of the attorney. 
The date of registry. 
Remarks. 

11. The clerk will require from the applicant for enrollment evi- 
dence of his admission to the bar, but in case of the loss or destruction 
of the diploma or license showing admission, the clerk will make the 
enrollment on the affidavit of the applicant, noting the circumstance 
in writing on the roll. 

12. No attorney who has failed to comply with this rule will be 
permitted to practice before the Court. 


4. 
5. 
6. 
7. 
. 8. 
9. 


— 
= 


The foregoing rules will be relaxed when convenient for the proper 
dispatch of business, or where their rigid enforcement, when the Court 
sits for the trial of country cases, might work injury or a protracted 
delay. 
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ARGUED AND DETERMINED 


SUPREME COURT OF LOUISIANA 


JANUARY, 1883. 





JUDGES OF THE COURT: 


Hon. Epwarp BrerMupsz, Chief Justice, 
Hon, FEéiix P. Pocus, 
Hon, Rosert B. Topp, 
Hon, Cuariss E, FENNER, 
Hon, Tuomas C. MANNING, J 


> Associate Justices, 
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No, 8420, 
Geores Scuerr vs. THoMAs SmitH, 


The hypothecary action lies to compel payment of a note secured by mortgage, where the 
third possessor Was made aware, by the recitals in his title, that the note represented by 
the vendor,as paid was outstanding and that the inscription of the original mortgage 
was cancelled. 

A third party acquiring such note before maturity, in good faith, in the ordinary course of 
business, for a valuable consideration, without any knowledge of its assumption by one 
who was not the drawer thereof, is not affected by equities which might exist between such 
party and his own vendor or a subsequent vendee, and is entitled to demand the surrender 
of the property mortgaged or payment of the note. 

The thirtl possessor is as effectually estepped from disputing the validity of the note and 
mortgage as his vendor would have been. 

Parties who, by anticipation, pay mortgage notes for which they may be liable, should, at least; 
cancel or deface them after such payment, if not cause the mortgage inscription to be 
erased, in order to protect third parties. 

Where one or two persons must suffer a loss, the law throws it upon him by whose negligence 
or fault the damage was occasioned. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tisset, J. 
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Schepp vs. Smith. 


Robt. G. Dugué for’Piaintiff and Appellee : 


The pledgee of a note.can sue upon it in his own name, without disclosing the nature of his 
title, and recover the entire amount, subject to the obligation of returning to the person 
legally entitled to receive it, any surplus that remains after satisfying the pledge. 19 
An. 526; 2 La. 264; 7 An. 225; 21 An. 5; 8 N. S.370; 4 La. 219; 6 An. 757. 

The defendant who pleads error, failure or want of consideration, must prove it 9 An. 20; 
21 An. 731; 22 An. 457; 1 An. 325; 3 An. 331; 16 An. 367; 6 An. 757; 10 An. 683; 14 An. 
14 An. 860; 26 An. 16. Story on Bills, § 106; 1 Parsons, p. 255. 

Possession of a mortgage note by the maker of it, or by the owner of the mortgaged property, 
extinguishes the note and the mortgage when he possesses in*his own right. 4 R. 416. 
His possession of the note for another extinguishes neither the note nor the mortgage. 
18 An. 36; 21 An. 5. 


W. 8S. Benedict and Jos. P. Hornor for Defendant and Appellant. 








The opinion of the Court was delivered by 

BermvupDeEz, C.J. This isan hypothecary action. The only serious 
defense is the alleged payment of the note declared upon and the con- 
sequent extinction of the mortgage originally securing it and now 
sought to be enforced. From a judgment in plaintiff’s favor this 
appeal is taken. 

The following are the facts indisputably established : 

Perrault, in December, 1875, issued two notes at 1 and 2 years, each 
for $5,750, and secured them by mortgage. The act was then duly 
recorded. He sold the property to Hencke in June, 1876, who, as part 
of the price, assumed the notes and the mortgage. The notes were 
marked ne varietur and paraphed by the notary, before whom the act of 
mortgage wasexecuted. ‘They were not identified with the act of sale by 
Perrault to Hencke. Subsequently, in May, 1879, the property was sold 
by Hencke or his succession to Thomas Smith, the defendant. The 
note at one year was exhibited, cancelled, while the second note was 
not produced. The certificate of mortgage attached to the act of sale, 
and alluded to therein, mentions the mortgage originally consented by 
Perrault. The act of sale to Smith contains the declaration that the 
first note was paid ; that the second note was also paid and returned 
to Perrault, who, afterwards, at the moment of the sale by him to 
Hencke, délivered it to the latter, from whose possession it went out 
improperly. 

It appears also from the record that, on the 15th of March, 1877, an 
individual, Cambon, who was the manager of the plantation mort- 
gaged, issued his note for $3,908, signing it merely as “agent,” with- 
out saying of whom, and to secure its payment to Schepp, the plaintiff, 
who had discounted it, pledged Perrault’s unmatured note at two 
years. The original mortgage inscription was then extant on the 
proper mortgage record. 

There is no evidence that the notes ever were negotiated by Perrault 
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or by Hencke, consequently none that either was ever due and paid. 
The act of purchase of defendant states that they were in Perrault’s 
possession when he sold to Hencke and that he then delivered them to 
Hencke. 

The charge is made by the defendant that Cambon, the plantation 
manager, took the second note from Hencke’s possession,and used it 
for his own purposes. : 

No evidence was adduced by the defendant to substantiate this 
attack, other than that of the plaintiff, who was sworn in Smith’s 
behalf. He says that Cambon acted in the matter, that is, in signing 
the note for $3,908 ; in pledging that for $5,750 and in receiving the 
proceeds of discount, as the agent of Hencke. 

It is worthy of note that at the time of the trial of the case, Perrault, 
Hencke and Cambon had disappeared from the scene of life, without 
having testified. 

The glaring fact, therefore, is, that Cambon, acting as such agent, 
issued a note, for value actually received, and secured it by pledge of 
a mortgage note signed, not by Hencke, but by Perrault, and which 
was in no way connected with the act of sale by Perrault to Hencke. 

Had the note been paraphed to identify it with the act, the defendant 
might perhaps have charged that the pledgee was thereby put on his 
guard, notified of the declarations contained in it and was bound 
thereby, and that the recitals therein mentioned the assumption by 
Hentke. But the fact is that the note was not thus paraphed, and 
nothing establishes that Schepp knew of the assumption. 8 R. 35; 14 
An. 589. 

The argument is unsound, that dealing with Cambon, both as 
Hencke’s agent and as manager of the plantation, Schepp was bound 
to know and, therefore, knew that the property had ceased to belong 
to Perrault and was then owned by Hencke. Such argument cannot 
obtain, for the obvious reason that knowledge of the transfer to 
Hencke does not imply that of the assumption by him of the note and 
of the reversion of the mortgage. That was not an essential ingre- 
dient for the purchase of the property, which could well have taken 
place without Heucke’s voluntary incurring such obligation. 

If it be true that the second maturing note passed from Perrault to 
Hencke’s possession, the only inference deducible would be that the 
note, prior to the date of the pledge, had not been issued and so was 
not due by either of those parties, and that the dormant mortgage had 
not risen from slumber. If such were the case, then the note was 
issued for the first time when it was pledged by Hencke’s agent, acting 
assuch. The agent’s doings must then be viewed as those of the prin- 
cipal and binding on him. Had Hencke himself issued this note of 
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Perrault, assumed by him, he could not have been listened to plead 
confusion, because the inducements offered and the representations 
made by him having been accepted and acted upon by an innocent 
third party, in good faith, in his ordinary course of business, without 
any actual, constructive or possible knowledge of the pretended cause 
of extinction, he would have been effectually estopped from contesting 
the validity of either the note or the mortgage, which, principal and 
accessory, would have passed together as do substance and shadow. 

When Smith purchased, he was made aware of the apparent exist- 
ence of the incumbrance by the registry of the mortgage consented by 
Perrault; he was exhibited the first note, cancelled, but he was not 
shown the second note. He remained satisfied with the declaration 
that it had been paid, that the mortgage was extinguished, and that 
its inscription was a lifeless form and should be cancelled. He took 
the risk and, purchasing the property, he stepped in Hencke’s shoes. 
That which his author would have been estopped from contesting, he 
is necessarily debarred from attacking. 

If the defendant’s theory be true, that Cambon was not Hencke’s 
agent, that he had no authority to draw notes and borrow money for 
Hencke ; that he stole the note in question, and this theory or defense 
prevails over and annihilates plaintiff’s adverse testimony, offered by 
defendant, then the plaintiff must be viewed as having dealt with 
Cambon, as with a bona fide holder of Perrault’s unmatured note secured 
by mortgage. From that standpoint his position would be stronger. 

Schepp, the pledgee, did not know that the note had been assumed 
by Hencke. What he was bound to know was what he could have 
known and, in point of fact, what he did know. That was, that the 
note was signed by Perrault and was undefaced; that it was secured 
by mortgage by one who had the right to do so; that the inscription 
of this mortgage was uncancelled; that the note was unmatured and 
subject to no equity ; that it was given him in pledge by one in pos- 
session of it and holding it presumably in the capacity in which he 
represented himself, and this to secure the payment of a discounted 
note, for which valable consideration had been given. By exercising 
the most diligent search and inquiry, Schepp could have ascertained 
nothing beyond this. 

Now, on the contrary, if it be true that the note came to Hencke’s 
possession, it was in common honesty incumbent upon him, at least, to 
have cancelled it, if not also to have caused the inscription of the 
mortgage act to be erased. He could and should have done so, and he 
has not done it. He has kept the same undefaced and exposed, to be 
stolen and reissued to a third innocent holder, who cannot be made a 





sul 


Set 


po 
thi 
dic 
no 
un 
hin 
de 
ph 

j 


an 
in} 
sui 


au 
be 
ae’ 
wi 
or 


or 
an 


de 
it 


mé 
tic 
its 


ha 


a8 
th 
re 


gv 














NEW ORLEANS, JANUARY, 1883. 





Schepp vs. Smith. 





sufferer. His assign, who cannot plead ignorance, must stand the con- 
sequence of his author’s and his own derelictions, 

There exists another telling reason why it should be so and it isa 
powerful one that appeals strongly to the equity of the Court. It is 
this: that Hencke actually knew that such was his duty, but that he 
did not do it, for some occult purpose disclosed in the testimony of the 
notary heard in the ease. That object avowedly was to retain the note, 
undefaced, in order eventually to use it some way or other, to shield 
himself and the property and thus defeat an apprehended adverse 
decision in a suit pending in the federal court, in which the mortgaged 
plantation was apparently seriously involved. 

The defendant has no one to blame if, by his author's derelictions 
and his own indifference and negligence he is made to suffer, An 
innocent third holder, guilty of no laches,. cannot be permitted to 
sustain a loss which should fall upon other shoulders, 

We have carefully examined with unusual pains not only the 
authorities relied upon by the defendant, but also others having a 
bearing on the question. In none of them do we find either the char- 
acteristic features encountered in this litigation, or that the mortgage 
was permitted to be enforced after estoppel opposed to the mortgagor 
or those holding under him. 

The three cases, in 4 R. 416, 19 An. 260 and 20 An. 263, have little 
or no application to the present controversy, as they lack material 
analogy. 

In the first ease, payment of the note had been pleaded, and the evi- 
dence showed that after it had been issued by the mortgagor, it had 
“come back” to his hands as drawer and that the plaintiff had obtained 
it from him direetly. 

In the second ease, the holder of the note had acquired it two 
months after maturity, from the maker, with knowledge of the extine- 
tion of the debt. 

In the third case, the note had been acquired, after publication of 
its loss in the publie papers and after the inscription of the mortgage 
had been cancelled from the public record. 

In the present instance the plaintiff did not know that Hencke had 
assumed the note; he did not acquire it from the drawer Perrault, and 
the inscription of the mortgage was extant at the time on the public 
records. ; 

Whatever perplexities once existed, touching the power of a mort- 
gagor to dispose himself of his notes secured by mortgage in favor of 
a nominal mortgagee, have been effectually dispelled by the ruling 
in the ease of Merchants’ Insurance Co. vs. Jamison, 25 An. 363. 
See also 21 An. 3, Succession of Dolhonde; 27 An. 561, Gardner vs. 
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Maxwell. These two last cases theoretically favor the recognition of 
the existence and validity of the mortgage, in favor of a third innocent 
holder, where the note is reissued by the maker before maturity. 

Registry laws are artificial rules, the creatures of legislation. Their 
object is to notify third parties either of the transfer or incumbrance 
of property, or of the existence of certain contracts. They are designed 
for the protection of such parties who, while they are affected, must 
be benefitted thereby. The converse of the maxim: Qui sentit commo- 
dum sentire debet et onus, may well in such a case receive a just 
application. ° 

A mortgage may be likened pro tanto to a purchase. A bona fide 
mortgagee is equally entitled to protection as the bona fide grantee or 
purchaser. So the assignee of a mortgage is on the same footing with 
the bona fide mortgagee. In all cases the reliance of the purchaser 
is upon the record. When that discloses an unimpeachable title, he 
receives the protection of the law as against unkuown and latent 
defects. 16 Wall. 273; 19 Wall. 146; 95 U. S. 16; 47 Maine 513; 
Daniels on Neg. Inst. p. 685, § 834, et seq. ‘ 

An unperempted and uncancelled mortgage inscription is, as to third 
persons, a notice, not only that a mertgage was consented, but also, 
that it is still alive as the accessory of an unextinguished obligation. 
It is both a warning and an inducement. It cannot, at the same time, 
proclaim the existence and non-existence of the mortgage. 

The cancellation of the inscription is an epitaph on the tombstone 
of the pre-existing obligation. 

The precedent most approaching the matter now under consideration, 
is that of Carpenter vs. Allen, 16 An. 435. In that case, after review- 
ing the decisions in 8 R. 435 and 14 An. 587, the Court states the ques- 
tion to be: ‘‘ whether a person who finds a mortgage duly recorded, 
which has been executed by one having lawful authority to make the 
same, may acquire for a full price and in good faith such mortgage, 
notwithstanding equities may exist between the original parties to the 
instrument.” 

The Court solved the question in the affirmative: Ist, because when 
one of two innocent persons must suffer, the law throws the loss upon 
him by whose negligence or fault the damage was occasioned ; and 2d, 
because a mortgage is a real right which, so far as third persons are 
concerned, can be created only by the observance of the forms of law. 
Like sales of real estate, it is necessary that it be properly recorded. 
Third persons, without actual notice, are not bound to look beyond 
the registry and may acquire the mortgage by notarial act, by private 
act, or by simple delivery of the note. Where the equities between 
the parties are equal, the legal title must prevail. 
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This opinion is well considered, deliberate, conservative and com- 
mands itself. Vide also, 21 An. 3; 27 An. 561; Daniels on Negotiable 
Instruments, p. 685, §834, et seg.; 16 Wall. 273; 19 Wall. 146; 95 
U.S. 16, 

Neither Hencke nor Smith can be heard to say, that when Schepp 
received in pledge the mortgage note declared upon, he did not acquire 
all the rights which originally attached to it and to the mortgage 
securing it. Schepp is entitled, therefore, to ask a surrender of the 
property, or payment of the debt which the collateral was designed to 
secure, . 

The conclusion thus reached is supported by law, justice and equity, 
and tends to give security in transactions of the description of that 
considered in this case. Holding differently would be to authorize 
debtors, ostensibly such by their own acts or culpable omissions, to 
take advantage of their own laches in order to prejudice and entrap 
innocent parties becoming bona fide creditors and to desecrate the 
sanctity of justice by closing the fatal door upon them. 

There is no error in the judgment appealed from, which is affirmed 
with costs. 

Mr. Justice Poché recuses himself, having been of counsel. 

Mr. Justice Todd dissents. 





DISSENTING OPINION, 

Topp, J. The following facts appear from the record to my 
satisfaction : 

That Perrault gave a mortgage on the plantation named to secure 
the payment of two negotiable promissory notes executed by him for 
the sums mentioned. 

That this plantation was subsequently sold by Perrault to Hencke, 
who, as part of the price, assumed the payment of these mortgage 
notes. 

That the notes were taken up by Hencke and came into his posses- 
sion either subsequent or prior to his assumption of them. 

That without his knowledge or consent, the one sued on was taken 
from his possession and delivered to the plaintiff as collateral security 
for a loan made to the party thus delivering it, who professed to be 
acting as the agent of Hencke, and was treated as such agent by the 
plaintiff with whom he negotiated. 

That this pretended agent acted without any authority from Hencke, 
and his acts were never ratified by Hencke. 

That Hencke subsequently sold the plantation to the defendant, the 
act of sale containing the statement, substantially, that the notes had 
been settled and the mortgage extinguished. 
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I hold, under these facts, that Hencke having assumed the payment 
of these notes and having taken them into his possession, the 
presumption is, they were both paid by him in accordance with his 
obligation, and the notes and mortgage securing them thereby 
were extinguished. And also, that Hencke being the owner of this 
plantation, under his purchase, as soon as he became the holder of the 
note and mortgage, the mortgage being on his own property became 
extinguished by confusion. 

It is true that the note, although reissued without Hencke’s authority 
or knowledge, being delivered to the plaintiff for value, and without 
notice, revived or kept in force the liabilities of the parties to the note, 
and that the holder was not affected by any equities between these 
parties. This results, however, exclusively from the rules of the 
commercial law, only adopted in furtherance of the negotiability of 
commercial paper and for the protection of the bona jfide holders of 
such papers. 

Mortgages, even mortgages accessory to and securing negotiable 
instriiments, are, however, not subject to such rules and are not gov- 
erned by the commercial law. The law governing mortgages and the 
liabilities of mortgagors and mortgaged property, whether the mort- 
gages are the accessories of negotiable paper or not, is to be found in 
the Civil Code. The first and elementary principle of which is, that 
a conventional mortgage cannot be created, re-created or revived 
without the consent of the mortgagor. As to its transfer or assignment, 
a mortgage stands on the same footing of all other property ; that it 
cannot be validly sold or conveyed without the consent or authority 
of the owner. ; 

This, in my opinion, is settled by frequent adjudications. Thus, in 
the case of Hill vs. Hill, 4 Rob. 416, I find the following language of 
this Court: 

“This act shows that these notes were delivered to the payee, and 
the notes, themselves, exhibit the endorsement of the payee to Wm. 


Henderson, and of the latter to some other person. The evidence 


shows that they came back into the hands of the maker some time 
after their date and before maturity. From the moment Jno. 8S. 
Walton became the owner of these notes drawn by himself, the debt 
evidenced by them was extinguished by confusion. C.C. 2214. But 
it is argued by the appellant’s counsel, that the extinction of the debt 
between the maker and the payee did not incapacitate the former 
from contracting a new debt to Hill and handing over to him, as evi- 
dence of it, the same notes secured by mortgage on his property ; that 
Hill could have recovered on these notes from John 8S. Walton, and 
can, therefore, pursue his property, since sold, subject to the debt- 
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To this argument the answer is obvious: that the notes thus reissued 
by the drawer undoubtedly bind him, but by replacing them in cireu- 
lation he cannot revive the obligations of the other parties to the notes 
or the mortgage on the defendant’s property, which, being only an 
accessory to the debt between the maker and payee, became null and 
void as soon as the debt itself was extinguished.” 

And again, in the case of Doll vs. Rizolli, 20 An. 264, we quote as 
follows: 

‘But the question of the mortgage rests upon a different principle. 
When, as is shown, the note was paid and came into the possession 
of the maker and mortgagor, confusion took place, and the subsequent 
reissue of the note could not revive the mortgage. A mortgage is 
but accessory to the principal obligation, the extinction of which 
releases the mortgage. Mortgages not being negotiable, are not subject 
to the rules of commercial law, by which the rights and obligations of 
the parties to commercial paper are fixed.” 

My conclusion is, that the mortgage which is sought to be enforced 
in this case was extinguished in the manner stated, and that it was 
never revived. * 

Nor can I concede, that from the fact that the mortgage note was 
stolen from Hencke, or taken from his possession without his knowledge 
and negotiated without his authority or consent, either he or his 
vendee, the defendant, was estopped from urging the extinguishment 
of the mortgage; or that the failure of Hencke to have the inscription 
of the mortgage cancelled had the effect of continuing the mortgage in 
force after its extinguishment, against or in favor of any one. 

For these reasons, I dissent from the opinion of the majority of the 
Court. 


Rehearing refused. 








No. 8640. 
THE STATE OF LOUISIANA VS. JOHN FAHEY. 


A clerk of a District Court, elected in December, 1879, who took an oath of office as clerk on 
the 2ist of January, 1880, and who took an oath as ez-oficio jury commissioner on March 
6th, 1880, complied with the requirements of the Constitution, of the law and of jurispra- 
dence ; and was thus legally qualified as far as the prescribed oath was concerned as a 
jury commissioner. No other oath was required of him on entering into his office on the 
ist Monday of April, 1880. 

There is no authority under the laws of Louisiana or the Common law, to empower a court to 
issue a commission to take the testimony of witnesses residing in another State, in a 
criminal cause. 
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A new trial will not be granted with the view to introduce newly discovered evidence for the 
purpose of impeaching the testimony of a witness in a criminal case. Cumulative 
evidence cannot be considered as a sufficient ground for a new trial. 

The newly discovered evidence, made the basis of the motien for a new trial, must be shown 
to be material and of such a nature as to change the result of the trial. The presence in 
court of the accused is not indispensable during the trial and dispositiun of motions for 
continuance, to quash the venire or other proceedings of like insignificant character, not 
material or essential parts of the trial of the guilt or innocence of the accused. 


PPEAL from the Thirteenth Judicial District Court, Parish of St. 
Landry. Hudspeth, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


1. Motion to quash the venire because of an alleged defect or irregularity must be urged on 
the first day of the term. Sec. 11, Act No. 44 of 1877, p. 58; State vs. Thomas, 32 An. 
350; State vs. Jack Williams, 34 An. 1251, etc. 

2. Commissions to take testimony outside of this State cannot issue in criminal cases. State 
vs. Fulford, 33 An. 684. 

3. The State can offer evidence in rebuttal to prove the good character of one of her witnesses, 
whose character for honesty and veracity has been attacked by the defense. 

4. Defendant is not entitled to a new trial for the purpose of offering cumulative evidence; 
nor for offering newly discovered evidence, unless he state in his affidavit annexed to the 
motion that he has used due diligence to obtain said evidence. 

A This court will not disturb the ruling of the lower court in refusing a new trial, when the 
judge a quo has, in the discretion vested in him by law, based said refusal on the ground that 
he did not believe the allegations in the motion, and that the only object was delay. State 
vs. Beaird et al., 34 An. 105; 4 An. 438; Ib. 441. 

6. It is not essential that the accused should be present in court during the trial of prelimi- 
nary motions before trial, or on the trial of motions for continuance and new trial. State 
vs. Harris, 34 An. 121, and authorities there cited. 


John N. Ogden and E. P. Veazie for Defendant and Appe:lant. 


The opinion of the Court was delivered by 

Pocnk, J. Under a sentence to hard labor for life, for murder, the 
accused, on appeal, complains of numerous errors alleged to have 
been committed by the District Judge: 

1. In overruling a motion to quash the venire of jurors drawn for 
the term. 

2. In refusing to issue a commission to take the testimony of wit- 
nesses residing in the State of Illinois. 

3. In admitting, over defendant’s objection, the testimony of a 
witness to prove the good character of a State witness, whose veracity 
had been assailed by witnesses for the defense. 

4. In overruling defendant’s motion for a new trial, predicated on 
the ground of newly discovered evidence. 

5. In overruling his motion in arrest of judgment, predicated on 
the failure of the minutes to show his presence in court during the 
fixing, trial and disposition of his motion to quash the venire; of his 
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motion for a commission to take testimony, and of his motion for a 
continuance, 

First. In his motion to quash the venire, the accused urged that J. 
O. Chacheré, the clerk of the court of St. Landry, had not taken an 
oath as a member of the jury commission since the date of his oath as 
clerk for his present term, on the 8th of April, 1830. 

It appears from the record that Chacheré was the clerk of the Dis- 
trict Court for the Parish of St. Landry, under the Constitution of 
' 1868, for the term immediately preceding his present term; and that 
being elected to the same office under the present Constitution, he took 
the office under his new election on the 8th of April, 1880, on which 
day he took an oath as clerk, but not as ex-officio jury commissioner. 

The record shows further, that under his election in December, 
1879, and during his tenure of the office, under the Constitution of 
1868, Chacheré took an oath as clerk of the Thirteenth Judicial District 
Court for the Parish of St. Landry, the present court, on the 21st of 
January, 1880; and that on the 6th of March following, be took an 
oath as jury commissioner in and for the Parish of St. Landry. 

The question is, therefore, as to the sufficiency of the oath thus taken 
on the 6th of March, 1880. 

We are clearly of the opinion that the question must be answered in 
the affirmative. 

In taking his oath of office as clerk elect, on January 21st, 1880, that 
officer fulfilled the requirement of the present Constitution, which pro- 
vides in Art. 149, that “‘members of the General Assembly and all 
officers, before they enter upon the duties of their offices, shall take 
the following oath,” ete. 

Nothing in the Constitution, nor in the existing laws, fixed the time 
at which such oath should be taken before the date, the first Monday 
in April, 1880, on which that officer was to enter upon the duties of 
his oftice ; and, therefore, the oath could have been legally taken by 
him immediately after receiving his commission. 

The only mandatory direction of the law was the statute prescribing 
the time within which the oath should have been taken after the 
issuance of the commission of office. Hence, the oath of January 2Ist, 
1880, was sufficient to qualify him as clerk, as far as the exigency of 
the oath was concerned, and, therefore, the oath of March 6th, 1880, as 
ex-officio jury commissioner was sufficient. There was no necessity for the 
oath of April 8, 1880, which did no harm, but added nothing to his legal 
qualification as clerk. State ex rel. Lemonnier vs. Beard, 34 An. 287. 

Second. The judge did not err in refusing the commission to take 
testimony in Illinois; and in so doing he correctly applied the rule 
laid down by us, after mature reflection, in the case of Fulford, 33 











SUPREME COURT OF LOUISIANA, 





State vs. Fahey. 





An. 684, in which we held that no such right exists under our Stat- 
utes, or could be traced to the common law. 

Third. The veracity of a leading State witness having been assailed 
by the defense, it was not only legal but incumbent, on the part of the 
prosecution, to attempt by testimony to maintain his good character. 
There is no force in the objection.that the proffered witness had not 
been a long resident of the parish and, therefore, not competent to tes- 
tify touching the good character of the assailed witness. This objec- 
tion might go to the effect, but surely not to the admissibility of the 
testimony. 

Fourth. The avowed object of the defendant in moving for a new 
trial was to introduce newly discovered evidence against the veracity 
and character of the leading State witness, Riley, one of the very 
objects for which, under established criminal jurisprudence, a new 
trial should not be granted. Waterman’s U.S. Criminal Digest, pp. 458 
and 459, Secs. 196, 207 and 208, and cases there noted ; Archbold Cr. 
Practice, ete., pp. 649 to 653. 

And besides, the affidavit fails to allege or show that with due dili- 
gence, that evidence had not been discovered before or during the 
trial. Evidence on that point had been introduced at the trial; and 
the newly discovered evidence would at most have been cumulative ; 
an insufficient ground for a new trial. Waterman, p. 459, See. 207; 
State vs. Alverez, 7 An. 284. 

As a groundwork for a new trial the affidavit was radically defective 
in failing to allege or show that the newly discovered evidence was 
sufficiently material to change the result of the trial. State vs. Clark, 
8 R. 533; State vs. Hornsby, Ib. 554; State vs. Kennedy, Ib. 590; 
State vs. Johnson, 30 An. 305. 

Fifth. The objection that the minutes fail to show the presence of 
the accused in court during the discussion of his motions for contin- 
uance and to quash the venire, ete., and during proceedings of an insig- 
nificant character, can hardly be treated as serious in the light of our 
recent rulings on this point, which were calculated to entirely elimi- 
nate such questions from the field of discussion. 

It can now be considered as elementary, that the absence of the 
accused during the trial of motions not making part of the actual trial 
of his guilt or innocence, but having reference to the form or conduct 
of the trial, will not vitiate the proceedings. State vs. Clarke, 32 An. 
560; State vs. Harris, 34 An. 121. 

The point is clearly untenable. 

Our conclusion is, that the defendant has had a fair, legal and 
impartial trial, and hence, he can obtain no relief by his appeal. 
Judgment affirmed. 

Rehearing refused. 
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No. 8325. 
EmMA MARIONNEAUX, TUTRIX, VS. FORESTER BRUGIER. 

When a boy is shot intentionally or carelessly by another boy with a shot gun loaded with 
powder and fired off on one the streets of New Orleans, the father of the boy who 
discharged the gun is liable for damages for the injury inflicted and suffering caused 
thereby. 

The boy shot did not coutribute to his own injury and excuse the fault of the other, 


because he would not ur could not get out of the way when ordered by the boy shooting to 
do so. 


4 PPEAL from the Civil District Court for thé Parish of Orleans. 
Houston, J. 


H. H. Walsh for Plaiutiff and Appellee. 


T. J. Semmes & Payne and James Legendre for De‘endant and 
Appellant. 


The opinion of the Court was delivered by 

Topp, J. This is an action brought by the plaintiff, as mother and 
tutrix of her minor son, for a wound inflicted on him by a minor son 
of the defendant, by the discharge of a gun in the hands of the latter, 
and for the suffering caused thereby. 

The defense is, that the injury was the result of an accident, and 
that the plaintiff’s son contributed thereto by his own carelessness or 
neglect. 

From a judgment upon a verdict awarding one thousand dollars 
damages. the defendant appeals, 

That the plaintiff’s son was wounded by the discharge of a gun in 
the hands of the defendant’s son loaded with powder and wad is un- 
questioned. The boy shooting was thirteen years of age and the one 
shot nine years. The shooting took place on one of the streets of this 
city on the Ist of January, 1880. The wound was in the face and eyes, 
causing great pain and subjecting the wounded boy to medical treatment 
for several months. Upon receiving the shot the boy fell to the ground, 
his eyes filled with powder, a part of which penetrated one eye-ball 
and could not be removed, his face bleeding and swollen, and remains 
permanently disfigured. 

The testimony as to the manner of shooting is conflicting. One wit- 
ness, a man who was sitting on his doorsteps across the street from 
where the shooting took place, and says he saw the whole affair, tes- 
tifies that the act was deliberately and intentionally done. That the 
boy raised the gun to his shoulder, pointed it at the plaintiff’s son and 
fired when the latter was a few feet from him. That he, the witness, 
saw the boy fall and ran to him and carried him into a house. 
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The testimony of this witness is contradicted by others, whose ver- 
sion of the affair is, that the boy had just adjusted a cap on his gun, 
had the butt against his stomach, and whilst holding it in that position 
and after ordering the boy shot and others to get out of the way, the 
gun went off. However we may view the evidence, it is certain that 
the shooting was either intentional or the result of culpable or inex- 
cusable carelessness on the part of the defendant’s son. It was cul- 
pable in the first place, because the boy had no right to fire off his 
gun on one of the public thoroughfares of the city on New Year's day, 
or any other day. It was a wrongful act, regardless of any city ordi- 
nance on the subject. In the next place, his manner of handling the 
gun and suffering it to go off, adopting the view most favorable to 
him, in the midst ofa crowd of boys, evinced great carelessness. 

For injuries resulting from such acts, intentional or careless on the 
part of a child, the parent must respond. C. C, 2318. 

It is contended, however, that the wounded boy was guilty of con- 
tributory negligence and, therefore, cannot recover. 

We do not see it in that light, and find no room in this case for the 
application of the principle referred to. 

The evidence shows that the defendant’s son, with a crowd of other 
boys, was in the street, he firing off the gun, and some of the others 
discharging fire crackers; that the plaintiff’s son, who was passing 
along on the other side of the street, attracted by the crowd and the 
noise, crossed over, and when he got near the place where the amuse- 
ment was going on, received the shot. In this the unfortunate boy 
committed no wrong, but acted like any other child. Nor was he in 
fault in not promptly obeying the other boy’s order to get out of his 
way. It was not his way; it was the public way or street, where the 
injured boy had a right to be; and it is possible that he did not see 
the gun pointing at him, and hear the order given him, or did not 
know in what direction to move. 

The relative position of the boys was, that one was engaged ina 
wrongful act, the extremely dangerous pastime of shooting off his gun 
in the street, where persons were continually passing; and the other, 
an innocent spectator of the act. 

If the defendant’s son had been a soldier or policeman, who was 
required to carry a gun on the streets, in the discharge of his duties, 
and if his gun had accidentally gone off and shot some one who, inten- 
tionally or carelessly, had placed himself at its muzzle, when warned 
against it, the person shot might be considered as contributing to his 
own injury ; but if the party thus lawfully with the gun should pro- 
ceed to discharge it in the streets, it could not reasonably be held that 
one, shot by him, contributed to his injury, because he could not or 
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would not get out of his way, though warned todo so. Sucha doctrine 
would allow any one, on a festive occasion, or in a festive mood, to 
brandish his knife or fire off his pistol or gun on the street, and excuse 
himself for all injuries done and from all liability therefor, on the plea 
that the parties hurt were not sufficiently obedient or alert enough to 
escape his knife or bullet, when ordered to get out of the way, and that 
by such lack of obedience or alertness they contributed to their own 
injury. This would be only a slight exaggeration of the principle of 
the defense in this case. 

No complaint is made that the damages were excessive, the conten- 
tion being that there was no liability for any, and under the evidence 
we are not disposed to disturb the finding of the jury in this respect. 

Judgment affirmed with costs. 








No. 8051. 


JuLEs TarpDos vs. CuicaGo, St. Louris AnD NEw ORLEANS R. R. Co. 


Where a bill of lading is pleaded as a contract and set out in extenso as part of plaintiff's 
petition, he wil! be held bound by all the provisions therein contained. 

It is now the settled law of this country that carriers may, by express and special contract, 
limit their common law responsibility. 

Under the contract in this case, being a through bill to San Francisco, Cal., the defendant's 
responsibility was expressly limited to the safe carriage of the goods over its own road 
and delivery to the connecting carrier, and to a guaranty of the through rate stipulated 
in the bill. 

With reference to the guaranty, under the general law, as well as under the stipulation of the 
contract, defendant, as guarantor, was entitled to notice of failure of the delivering 
carrier to recognize the stipulated rate. 

In absence of such notice, defendant is liable for no damages beyond the difference between 
the rate agreed and the rate demanded by the connecting carrier. 

It was the duty of plaintiff to use all proper measures to protect himself from the injurious 
consequences of the wrongful act, and he can only recover such damages as could not 
thus have been prevented. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


I. H. Stauffer, Jr. for Plaintiff and Appellee: 


A carrier of freight who contracts to deliver goods at a destination beyond the terminus 
of his own line is answerable for the default of any connecting road in the line of trans. 
portation. Hutchinson on Carriers, pp. 111, 112, 117; Redfield on Railroads, pp. 104, 109; 
Field on Damages, p. 324; 8 Exch. 341; 49 Vt. 255; 48 N. H. 339; 1 Woods, 100; 68 Pa. 
St. 272; 21 Wis. 582; 104 Mass. 122. 

A carrier can only limit his liability by express and special contract. 15 An. 103 ; 16 Wall. 
329 ; 28 Ohio. 418. 

Error cannot be proved under the general issue. 5 M. 623; 7 M. 221; 11 An. 193. 

An amended answer cannot be filed after the case is fixed for trial. 22 An. 351; Ib. 534; 
J Rob. 58; 19 L. 542. 
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5. The measure of damages for failure to deliver goods is their value at the point of destina- 
tion. Field on Damages, p. 322. 


L. E. Simonds for Defendant and Appellant. 











The opinion of the Court was delivered by 

FENNER, J. Plaintiff delivered to the defendant Company a quan- 
tity of freight to be carried by the said Company and its railroad con- 
nections to San Francisco, Cal., under a written contract which is 
entitled, on its face, a ‘ contract for a through rate, via Chicago, St. 
Louis & New Orleans Railroad connections.” 

The contract embodies the ordinary receipt for the packages, which 

are described and stated as consigned to Jules Tardos, San Francisco, 
Cal. It stipulates the rate of freight to be $2.50 per hundred lbs. for 
some packages, and $3 per hundred for others, and contains the 
special clause: ‘* Through rate guaranteed from New Orleans, La., to 
San Francisco, Cal.” 
It also contains numerous conditions and stipulations placed in the 
body of the contract and covered by the signature, amongst which we 
| note the following: ‘if the freight, after transportation on this road, 
is designed to be forwarded by some other road, carrier or company to 
its place of destination, the packages must be marked accordingly and 
the receipts so specify ; it being expressly stipulated that the respon- 
sibility of this Company ceases when freight is delivered to the con- 
necting carrier. If the forwarding carrier or route is not designated, 
the Company’s agent may select the carrier or route he deems advisa- 
ble and deliver the freight accordingly, when all responsibility of this 
Company in any and every form shall cease.” 

We find also the following: ‘ Should this bill of lading not be rec- 
ognized in settlement of over charges, when occurring on freight herein 
receipted for, the consignee is requested to forward the bill of lading 
without alteration or erasure, together with all the freight bills paid 
the delivery road therefor, to the general freight agent at New Orleans, 
for adjustment.” 

The freight was safely conveyed to San Francisco by defendant and 
its connecting carriers, and was there met by the plaintiff, who 
demanded delivery thereof under his bill of lading. The delivering 
carrier refused to recognize the through rate of $2.50 per hundred 
stipulated in the bill on a portion of the freight, and demanded 83 per 
hundred on that portion and refused delivery without such payment. 
The plaintiff declined to pay the excess, but tendered the amount due 
under the contract, and offered to deposit the excess to abide settle- 
ment, all of which offers were declined. 
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Plaintiff, thereupon, simply abandoned his goods. He gave no 
notice to the defendant Company of the difficulty that had occurred, 
made no demand upon it fur execution of its contract ; and about one 
year afterwards brought the present suit, in which he claims, as dam- 
ages, nine hundred dollars, the value of the goods, and a further sum 
of $1,000 as special damages, claiming that he had gone to California 
for the purpose of engaging in the business of wine-making, that his 


goods consisted of machinery and appliances for such business, and 


that, by reason of their detention, he was compelled to abandon his 
purpose and suffered the loss alleged. 

The petition specially alleged that the contract sued upon was the 
one embodied in the bill of lading which we have referred to and 
described and annexed the same and made it part thereof. 

The defendant pleaded a general denial. Subsequently it filed a 
supplemental answer, in which it averred, substantially, that plain- 
tiff had held negotiations with its contracting freight agent, in which 
he tried to secure the through rate afterwards embodied in the bill, 
which the latter had declined to agree to; and that, afterwards, plain- 
tiff called at the office in the absence of the principal agent, and falsely 
representing to a subordinate agent that the principal had agreed to 
the rate, obtained from him the bill sued on, through error and 
misrepresentation. 

When, on the trial, defendant offered evidence in support of his 
amended answer, plaintiff objected to the same on the ground that 
said answer was inconsistent with the general denial, which put at 
issue the fact as to whether the contract sued on was ever made, but 
did not admit of proof that, though actually made, it was so made 
through fraud or error; and the Judge sustained the objection. 

It is admitted that the difference between the through rate stipu- 
lated in the bill and that charged by the connecting carrier was fifty- 
eight dollars. The assent of the defendant, that if we should find this 
amount to be the measure of damages, we should dispose of the case, 
dispenses with the necessity of reviewing the above ruling of the 
Judge, on the correctness of which we express no opinion. 

The bill of lading with all its provisions, conditions and stipulations 
having been set forth in extenso and without qualification, as the con- 
tract between him and defendant, and having been made part of his 
petition, and having been made the basis of his objections to evidence, 
the plaintiff is conclusively bound thereby, and cannot dispute any 
part thereof. Allits provisions and limitations are thus embodied in 
an express and special contract, and the carrier is entitled to the full 
benefit thereof. For it is now the universal law in this country, that 
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carriers may, by express and special contract, limit their responsibility. 
Hutchinson on Carriers, See. 237, and numerous authorities quoted. 

Turning then to the contract, the provisions of which have already 
been stated by us, it is clear that the only obligations assumed by the 
defendant are: 

1. To carry the goods safely and seasonably over its own road and 
to deliver them to a proper connecting carrier. 

2. To guarantee the through rate of freight stipulated. 

The first obligation was fully performed, and no complaint is made 
touching the same. As to the second, its effect was to make the de- 
fendant a guarantor that the delivering carrier would accept the agreed 
through rate and deliver on payment thereof. 

Under the general law notice of breach by the person whose act is 
guaranteed is essential to the guarantor’s liability. 1 Parsons on 
Cont., pp. 28 et seq. 

But, in this case, the contract itself expressly contemplates the pos- 
sibility of overcharges by the delivery road and refusal to recognize the 
bill, and distinctly indicates the course to be pursued by the consignee 
in that event, viz: “‘to forward the bill of lading, together with all 
freight bills paid the delivery road, to the general freight agent in 
New Orleans for adjustment.” 

Had the plaintiff paid the overcharges, it would have beey the duty 
of defendant, on notice, to refund the same. Had the plaintiff de- 
clined to pay, but simply notified defendant of the overcharge, it 
would have been the latter’s duty promptly to pay the same, or other- 
wise to effect the delivery to plaintiff on payment by him of the agreed 
rate. 

Nothing in the record indicates that had plaintiff pursued either 
course, the matter would not have been promptly adjusted, and all 
damage prevented. 

Equity, as well as law, abhors the idea that a man who, by the pay- 
ment of $58, could escape all injury, may quietly sit down and suffer 
damage to the extent of $1900, and then claim this enormous sum from 
a third person without even notifying him of the injury or giving him 
the opportunity to avert the damage. 

The law is thus laid down by Mr. Field: “It is the duty of a party 
to protect himself from the injurious consequences of the wrongful act 
of another, if he can do so by ordinary effort and care or at a moder- 
ate expense, for which effort and expense he may charge the wrong- 
doer. And where, by the use of such means, he may prevent loss, he 
could only recover for such loss as could not thus be prevented.” 
Field on Damages, §§ 21, 32, No. 8, 126 et seg.; Loker vs. Damon, 17 
Pick. 282; Mather vs. Butler, 23 Ind. 253. 
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Under the contract herein and the principles stated, we think the 
amount of the overcharge is the limit of damages for which defendant 
is responsible. 


It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended by reducing the same to the sum of fifty- 
eight dollars, with interest from judicial demand, defendant to pay 
costs in the lower court and plaintiff to pay costs of this appeal. 








No. 8699. 
Succession OF Susan B. Tuomas. 


Personal or movable property has its situs at the domicile of the owner. Its administration 
is governed by the laws of that domicile. Movable property in another State belonging to 
a testatrix must be administered by the court of her domicile. 

Where the value of a succession is less than one thousand dollars, this Court has not jurisdic- 
tion to entertain any question relating thereto. The amount ofthe claim preferred against 
the succession is not the test of jurisdiction, but the fund to be distributed. 


Ngo from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Andrew H. Wilson and Jas. B. Guthrie for Opponent, Appellee: 


Iu a suit, the application of a party for letters of administration on a succession, the record 
must show that there is property within the jurisdiction of the State and this Court. In 
such a suit, the existence of the property and the value thereof must be apparent in the 
record, and in an amount equal to, or exceeding $1,000 ; otherwise, the Supreme Court 
cannot entertain jurisdiction, and the appeal must be dismissed. Art. 81 Const. of 1279 : 
32 An. 1136, 1120, 932; 34 An. 585; 33 An. 416; 27 An. 676; 24 An. 94; 22 An. 272. 622; 30 
An. 370; 21 An. 193; 25 An. 236. 


H. L. Edwards and Geo. L. Bright for Appellant. 


The opinion of the Court was delivered by 

MANNING, J. Susan B. Thomas died at Biloxi, Mississippi, in July, 
1876. On Aug. 4, 1881, Louis J. Bright of this City applied to the 
Civil District Court for letters of administration upon her estate, alleg- 
ing that the deceased wasa resident of New Orleans, and had left some 
property and etfects within the jurisdiction of the court, and that her 
succession had never been opened and administered by her heirs, if any 
she have—that the deceased was indebted to him at the time of her 
death in the sum of thirty-two hundred dollars (amended afterwards 
and increased to $3,800,) and that an administration was necessary, 
and praying to be appointed administrator. 

Edwin T. Merrick opposed the application, alleging that he was the 
nephew of the deceased and her only heir resident in Louisiana, and 
; has in that capacity the best right to the administration of the dece- 
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dent’s estate if any were needed, which he denies. He also denies that 
the deceased is or was indebted in any manner to the petitioner, and 
avers that neither during her life, nor since her death until the filing 
of this petition, did the petitioner ever pretend to be her creditor—that 
the petitioner never had any dealings with her, but prior to 1874 had 
often invited her to visit his house and accept his hospitality as his 
guest and relation of his wife, and did not incur any indebtedness 
thereby. (The alleged indebtedness of the deceased is for 76 months’ 
board—from March 1, 1870, to July 1, 1876—at fifty dollars a month.) 
The opponent further avers that if there was any indebtedness as 
charged, it belonged to the community between L. J. Bright and his 
wife, now deceased, and that no mention thereof nor claim thereto is 
made on the inventory lately taken by him of the community property. 
Finally the opponent alleges that the estate of the deceased is under 
administration in Harrison County, Mississippi, where she had her 
domicile at the time of death, that an administration here is wholly 
unnecessary, but if it be necessary that opponent prays to be entrusted 
with it. 

Upon this issue the parties went to trial, the extent and range of 
inquiry filling a transcript of near seven hundred pages, which re- 
sulted in a refusal of the administration. The applicant appealed, and 
the opponent now moves to dismiss the appeal on the ground that 
there is no evidence of property in this State belonging to the succes- 
sion of sufficient value to give this Court jurisdiction. 

The applicant contends that our jurisdiction is to be tested by the 
sum he claims, but that isa mistake. The value of the succession— 
the property to be administered—determines the jurisdiction in this 
case. 

Mrs. Thomas was a resident of Mississippi at the time of her death. 
She died at Biloxi in that State, and her succession was opened there, 
and is now under administration of an officer called the county admin- 
istrator. The inventory taken there, which is so minute as to embrace 
several articles of one cent in value, shews her trunk and wearing 
apparel to have been appraised at $34.41, and the only other property 
to be nine notes of $1,000 each executed by D. T. Merrick, which were 
secured by mortgage on a plantation in this State. The mortuary 
proceedings in Mississippi also shew the will of the deceased consti- 
tuting this debtor her universal heir, after directing the payment of 
$100 to a niece and $1,000 to a Chinese girl named for her and under 
care of some mission school, and appointing her nephew E. T. Merrick, 
executor. The executor declined to qualify and thus the Mississippi 
official administers with the will annexed. The funeral expenses and 
the legacies were paid by E. T. Merrick to prevent the sale of the, 
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notes, which were the only asset that would realize anything at a sale. 
There is also a statement made by him that there is a balance of about 
#400 of a loan of money to him which is prescribed, and it may here be 
noted that the opponent pleaded prescription (three years) to the 
petitioner’s claim. The notes and other inventoried property are in 
possession of the Mississippi administrator. 

From all which it appears that there is nothing in Louisiana that 
can give jurisdiction to this Court. The only property the decedent 
died possessed of is personal or movable, and this species of property 
follows the domicile, and is administered by its laws. Its disposition 
or transmission by inheritance depends on the law of that domicile, 
and this is especially true of debts which follow the creditor’s person. 
Suc. Packwood, 9 Rob, 438. The applicant filed his affidavit at the 
last moment alleging his interest in the succession to be more than the 
appealable sum. That will not suffice te give us jurisdiction. Sentill 
vs. Demas, decided this morning. 

The lower court rejected the application. We pass on nothing but 
the motion to dismiss, which we sustain for want of jurisdiction 
because of insufficiency in amount of value of succession in this State, 
and it is accordingly ordered that 

The appeal is dismissed. 


On APPLICATION FOR A REHEARING. 

Bermupez, C. J. Our decision dismissing the appeal is assailed on 
six specified grounds : 

1. That we erred when we said that the claim of appellant is not 
such a matter in dispute as gives this Court jurisdiction. 

2. That on the motion we passed on a question of domicil, at issue 
on the merits and which could be determined only when passing on 
the same; that this decision takes the appellant by surprise and that 
he should have an opportunity to be heard on it. 

3. That there are errors of facet in the decision, “ when this Court 
said that E. T. Merrick prevented the sale of the notes, and when it 
passed on the question of prescription.” 

4, That the test of the jurisdiction of this Court is, whether the 
judgment of the court below would operate res judicata; that such 
judgment will so operate, as appellant’s claim is over the appealable 
amount. 

5. That the debts owing the succession here amount to $1,900. 

6. That “the decision of the Court is inimical to Article 81 of the 
Constitution of 1879, and cannot be reconciled with it.” 

First. We have not held that the claim of the appellant was not “a 

-Matter in dispute.” It was such, not, however, for the purpose of 
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recovering a money judgment against the succession, but only for the 
purpose of having himself appointed to the administration of the same. 
Had the appellant brought a suit against the succession, however 
properly represented, praying for a money judgment under the provi- 
sions of Art. 986, C. P., and had his demand been rejected, there is no 
doubt that, as his claim would have been for more than $1,000, he 
would have been entitled to an appeal to this Court and we would 
have had to pass upon it; but he has not followed, nor could he pursue 
that course, as there is no one representing the succession in this State. 
This results not only from the facts of the case. but from the very 
petition for an administration, in which it is distinctly averred that 
the succession is unrepresented. If it were, how could the application 
for an administration stand. 

We merely said, that from the fact that the appellant claims to be a 
creditor for more than $1,000, it does not at all follow that we have 
jurisdiction over a contest for the administration of a succession, the 
assets of which do not exceed $1,000. In other words, we hold that 
the amount of a claim preferred in such a contest is not the test of our 
jurisdiction. In such controversies that question is to be determined 
by the value of the matter in dispute, the possession of which is sought, 
which in succession cases is the value of the assets, regardless of the 
liabilities. Const. 1879, Art. 81; C. P. 876; 32 An. 1136, 1120, 932; 34 
An. 585; 33 An. 416; 27 An. 676; 24 An. 94; 22 An. 272, 622; 30 An. 
370; 21 An. 193: 25 An. 286. . 

Second. We did not decide that the domicil of Mrs. Thomas was in 
Mississippi, and not here. It was not a matter at issue on the motion 
to dismiss, which involved merely a question of jurisdiction. We are 
at a loss, however, to perceive how the appellant can insist that she 
was domiciled in Louisiana, when, in his petition for the administration 
of her estate, he states that she was a resident of New Orleans. That 
circumstance did not make her domicil to be in that city. The differ- 
ence between a residence and a domicil is elementary. State vs. Steele, 
33 An. 911. Even if she were domiciled, as stated, that fact would not 
vest this Court with jurisdiction. Many are those who die, domiciled 
in Louisiana, over whose estates this Court has no jurisdiction. If 
Mrs. Thomas, although domiciled in Mississippi and a mere resident of 
Louisiana, had died, leaving property here exceeding in value $1,000, 
surely this Court would have had jurisdiction over the contest for the 
administration of her estate ; but such is not the fact, as was decided 
and as will, at the proper moment, be established. 

Third. We do not think that we committed an error of fact when 
we stated that the funeral expenses and the legacies were paid by E. 
T. Merrick to prevent the sale of the notes, for the record bears out 
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that fact. Even had we committed a mistake in this regard, we do 
not see how, taking the fact to be to the reverse, the circumstance that 
the funeral expenses and the legacies could have constituted an asset; 
for it is only where the assets exceed $1,000 that this Court has 
jurisdiction. 

We did not pass on the question of prescription, for we left the 
claim untouched, saying so expressly. We merely stated that pre- 
scription had been pleaded. 

Fourth. Whether the judgment appealed from constitutes or not 
res judicata, is not a question requiring examination for the determina- 
tion of our jurisdiction. This Court has jurisdiction in cases where 
the lower court, in a claim exceeding $1,000, when judgment is asked 
for as much, dismisses it, as in case of non-suit; therefore, when the 
judgment is not susceptible of forming res judicata, It is not what an 
inferior court decides which determines the question of jurisdiction, 
which is fixed by the nature of the demand existing at the time when it 
is passed upon, 34 An. 864. 

The judgment appealed from merely settles the question that, under 
the showing made, the petitioner is not entitled to be appointed ad- 
ministrator. It does not purport to decide that the petitioner is not 
a creditor, nor that the domicil of Mrs. Thomas is here, or there. It 
simply declares that there shall be no administration of the succession 
here. That judgment is final and not revisable by this Court, for the 
reason that it is not shown that Mrs. Thomas left assets in this State 
exceeding one thousand dollars. Whether that judgment is revisable 
by another court is a question on which we have no opinion to express. 

Fifth. It is not shown that the assets said to be left by the deceased 
in Louisiana exceed $1,000. No inventory was taken or offered to be 
taken. The testimony at page 410 of the record, strenuously relied 
upon to establish that Mrs. Thomas left $1,900, does not prove that 
fact. The witness says, that he supposes that, at the time of her death, 
there was some three or four hundred dollars, or, may be over four 
hundred dollars that he owed her; that he did not consider it as a 
debt now, (then) more than three years having elapsed, and his having 
advanced * FoR” the estate fifteen hundred dollars, which could neither 
be considered as payment, nor compensation for this money lent. 

We cannot see how that testimony can be invoked to show an indebt- 
edness of $1,900 by the witness to the estate. It rather proves a lia- 
bility of the latter, in his favor, for the amount advanced, if such 
advance be a fact. 

The appellant has not even filed an affidavit to show the value of the 
succession, although he has submitted one to show that his interest in 
it exceeds the lower limit of our jurisdiction. His interest, were it of 
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a million of dollars, would not make the assets to be worth more than 
$1,000, if such was not the fact. 

Sixth, The decision of this Court, far from being “ inimical” to 
Article 81 of the Constitution, is in perfect accord with both its 
letter and spirit, which forbid the Supreme Court from entertaining 
jurisdiction in civil cases, where the matter in dispute, or the fund to 
be distributed does not exceed one thousand dollars. In the present 
instance, we find neither a matter in dispute, nor fund to be distributed 
exceeding $1,000. 

The theory on which the appellant argues seems to be: that the ju- 
risdiction of this Court in succession matters is to be tested by the 
amount of liabilities. We hold, and justly, that it is to be tested by 
the amount of the assets. C. P. 876; 14 An. 240, 

We are, therefore, strictly observing the State’s paramount law, when 
we say that we have no jurisdiction to review the judgment appealed 
from. 

Rehearing refused. 











No. 8717. 


Tue Stats of Louisiana vs. FRANK THOMAS. 


Act 44 of 1877, relative to jury commissioners, was not repealed by the Constitution, with 
which it was not inconsistent. If Act 54 of 1880, on the same subject, was not passed in 
furtherance of Article 116 of the Constitution, the former Act was in force at the time of 
the trial of this case. Ifit was, as it continued Act No. 44, under which the commissioners 
were appointed, there is no cause of complaint. 

It is no valid objection that the selection of jurors was not made from all qualified voters, but 
from the registered voters, when it is not shown that the list of the latter did not contain 
the names of all the former. e 

That the accused was manacled, while a motion for a new trial was being tried, is no ground 
for a motion in arrest of judgment, which reaches enly intrinsic errors patent on the face 
of the record and which vitiate the proceedings. 

A proceeding to falsify the judgment can be entertained on a proper showing. That a petit 
juror was a member of the grand jury who found the bill, should be urged by challenge 
at the proper time, and cannot avail on a motion in arrest. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Cole, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


1, ‘ All objections to the manner of drawing juries, or to any defect or irregularity that can 
be pleaded against any array or venire, must be urged on the first day of the term, or all 
such objections shall be considered as waived, and shall not afterwards be urged.” Sec. 
11, Act No. 44 of 1877. 

Act No. 44 of 1877 is not in conflict with nor repealed by Arts. 116, 47 and 48 of the 
Constitution of 1879. 
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It has been continued in force and effect by Act No. 54 of 180. 

Act No. 54 of 1830 is not a * local’ or “ special’ law and does not contravene Art. 47 of 
the Constitution. 

The terms “local” and “ special ” are used in contradistinction with ‘ public,” in reference 
to laws. 

Act No. 44 of 1880 embraces but one object, the formation of good and impartial juries, and 
that object is expressed in ite title. 

The fact that the accused remained manacled during the trial of the motion for a new trial. 
is not a sufficient ground en which to base a motion in arrest of judgment. 

. When an appeal has been granted to the Supreme Court, the lower court has no further 
jurisdiction over the case in which the appeal was taken until itis passed upon and sent 
back by the Supreme Court. 

A motivn for a new trial or in arrest of judgment based on the ground that one of the grand 
jurors who found the indictment also served on the petit jury, will not prevail. 
Waterman's U. S. Crim. Digest , Sec. 7 et seq, p, 363; and Sec. 59 et 8e7., p. 44. 

10. Neither is said ground sufficient to falsify, annul, aveid and stay execution of a judgment . 


J, H. Rils and Barrow & Pope for Defendant and Appellant. 


The opinion of the Court was delivered by 

Bermupez, C. J. The defendant was convicted of manslaughter and 
sentenced to five years at hard labor. 

He first moved for a new trial and next, failing in that, for an arrest 
of judgment. Upon the refusal of the last motion, he asked that the 
verdict and sentence be falsified and annulled; but this prayer was 
disallowed. 

He appeals from the verdict and sentence and from the several 
rulings of the Ceurt. 

The motions for a new trial and that in arrest are based mostly 
upon the same grounds and may be censidered together, 

He claims: 

1. That the jury commissioners were appointed under Act No, 44 
of 1877, which, at the time, had been repealed by the Constitution now 
in force. 

2. That there was no law in existence at the time of his trial for 
the selection ef competent and intelligent jurors, for the purpose of 
serving as graad and petit jurors, 

3 That the lists were net compiled from all qualified persons, but 
from registered voters. 

4. That he was held manacled and under restraint during the trial. 

First and Second. Act 44 of 1877 was not repealed by the Constitu- 
tion. It was in no manner inconsistent with its provisions and so was 
expressly continued in force, as if the Constitution had net been 
adopted, Arts, 258, 259. 

It is true, that the Convention (Art. 116) directed the General Assem- 
bly, at its first session, to provide by general law for the selection of 
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competent and intelligent jurors, who shall have capacity to serve as 
grand jurors and try and determine both civil and criminal cases, etc., 
but it was not designed that, prior to the action of the legislature in 
carrying out this injunction, all the existing laws on the subject of the 
selection of jurors should be recalled. 

In furtherance of this behest of the Convention, the legislature did 
adopt Act 54 of 1880, which declares that jurors shall be drawn in 
the manner pointed out by law. 

It is contended that the legislature stopped before completing its 
duty and that it transgressed constitutional prohibitions when it 
adopted and continued in force, in globo, all the laws in existence on 
that subject matter, as there was both a special law for the Parish of 
Orleans and a general law for the other parishes. 

It is needless to inquire whether the Act of 1880 is or not in con- 
formity with Article 116. If it is, the defendant has no occasion to 
complain. If it is not, then as the Article is not self-operative and as 
the Act of 1877 is not inconsistent with the Constitution, it has not 
ceased to exist, and was good authority for the appointment of the 
jury commissioners. 

Third. The complaint that the selection of the jurors was not 
made from all persons qualified to serve as jurors but confined to 
the list of registered voters, if not too late, because not urged on 
the first day of the term, as required by Sec. 11 of Act 44 of 1877, has 
no merit. It is not shown that the list of registered voters did not 
contain the names of all persons qualified to serve as jurors. 

Fourth. The objection that the accused was manacled while the 
motion for a new trial was being tried, is no ground for a motion in 
arrest, Which can reach only such intrinsic causes or errors as are 
patent on the face of the record and vitiate all the proceedings. 

The presence of the accused at the trial of that motion was nota 
matter of right and was therefore unnecessary. 

It may be proper to state, however, that it does not appear that the 
accused objected thereto ; that he requested the removal of the mana- 
cles; that the court even noticed the fact; that the accused suffered 
any injury; that it was not necessary that he should have been thus 
treated, to prevent his escape or secure his proper behavior. 


The defendant complains that the District Judge refused his motion 
to falsify the judgment. 

The State excepted on three grounds: 

1. An appeal having been granted the Court was without further 
jurisdiction ; 





NEW ORLEANS, JANUARY, 1883. 





State vs. Thomas. 





2. The motion is in the nature of a challenge to the array, and the 
ground set forth is no basis for such motion ; 

3. The proceeding is irregular and without precedent. 

This last objection should be considered first, 

First. Blackstone, Vol. IV, Ch. xxx, on Public Wrongs, says, that 
judgments, with their several consequences of attainder, forfeiture 
aud corruption of blood may be set aside, either by falsifying, or re- 
versing the judgment, or by reprieve or pardon. 

A judgment may be falsified, reversed or avoided without writ of 
ecror, for matters foreign to, or dehors the record, that is, not apparent 
on the face of it. Thus, if any judgment whatever be given by persons 
who had wo good commission to proceed against the person condemned, 
it is void and may be falsified by showing the special matter. See, 
also, Kerr ov Fraud and Mistake, pp. 293, 294, 

In a proper case, therefore, a proceeding to that end should not be 
discountenanced. Whether a sufficient reason was exhibited in the 
present instance will be considered at the proper time. 

Second. The second objection, that an appeal having been granted, 
the Court was without jurisdiction, is not in itself sufficient. It cer- 
tainly would be where the cause alleged existed, to the knowledge of 
the appellant, who did not take advantage of it, if bound to do so, at 
the proper moment ; at least, before appeal. 

Third. The motion is in the nature of a challenge to the array. It 
comes too late, and the ground alleged is no basis for the present pro- 
ceeding. It does not show that the accused did not know, before the 
juror was sworn, that he was the same person, or was one of the grand 
jury. Indeed, how could it? 

The grounds upon which the judgment was asked to be falsified are, 
that it was procured by fraud and mistake, and is based on the verdict 
of the jury, one of whom was fraudulently selected and obtained a seat 
thereon by a fraudulent suppression of the truth. 

It appears that, during the trial the regular panel having been ex- 
hausted and the jury to try the case not being selected, the court 
ordered the sheriff to call talesmen, whereupon, among others, one 
Alexander Gross was called. Upon his voir dire, having been asked if 
he had formed or expressed an opinion in the case, he answered in the 
negative. Accordingly, he was sworn and sat on the jury. It was 
shown that this juror was a member of the grand jury, but not that he 
was one of those who found the bill. 

All this may be and no doubt is true, but that circumstance cannot 
avail the defendant. No fraud was established. 

It is settled, that a motion for a new trial, or one in arrest of judg- 
ment, will not be sustained on the ground that one of the grand 
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jurors who found the indictment was one of the jurors who tried the 
case, 

Persons thus officiating cannot be said to have no good commission 
to proceed against the accused. The objection would have constituted 
a good ground of challenge, but cannot avail on a motion in arrest of 
judgment. 32 An. 1162. 6 An. 340; 8 R. 596; Waterman’s Crim. Dig. 
p. 363, Sees. 7 to 11; p. 444, Sec. 50, et seq. 

The defendant has not shown that any legal injury has resulted to’ 
him from the action of the juror. 

It is, therefore, ordered, that the judgment appealed from be affirmed. 








No. 8719. 


THE STATE oF LOUISIANA Vs. ROBERT WEsST. 


Under the provisions of Act 44 of 1877, the District Judge has the discretionary power to 
order the drawing of additional jurors to serve as regular or as talesman jurors; and under 
the same authority he has the power to discharge the jurors so drawn, if he thinks that their 
services are no longer necessary. 


| gees from the Twelfth District Court, Parish of Rapides. 


Barbin, J. 


J. O. Egan, Attorney General, for the State, Appellee. 
H. LI. Daigre for Defendant and Appellant. 


Pocuf, J. The complaint of the defendant, who has been sentenced 
to hard labor for two years under a conviction for horse stealing, is 
that, on the day of his trial, which was during the fourth week of the 
term of the court, the Judge discharged forty talesmen jurors drawn 
for that week under the order of the Judge, authovized by Section 7 
of Act No. 44 of 13877. 

The record shows that forty regular jurors had been drawn by the 
jury commission for the fourth week of that term; and that those 
jurors were in attendance during that week, and contributed to make 
up the jury who tried the case. 

Under the Act of 1877, the Judge is vested with full discretionary 
power to order the drawing of additional jurors to serve either as reg- 
ular or as talesmen jurors, and to direct that they be summoned with- 
out delay, or within such time as he may prescribe. 

In the case of Steward, recently decided at Opelousas, not yet 
reported, we had occasion to consider that Section of the law, and to 
define the extent of the judicial discretion therein vested, and we there 
held that under the plain text of the law, the Judge was authorized to 
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draw such jurors, as a means of providing for the deficit of jurors reg- 
ularly drawn, who were absent or could not be found, or had been 
excused. 

From the very nature of this discretionary power flows the corres- 
ponding discretion to discharge the jurors so drawn, when from subse- 
quent events and from the state of his criminal docket it appears to the 
Judge that the services of such jurors would be no longer necessary. 
Hence the conclusion that, in this case, the Judge did not transcend 
his powers and did no injury to appellant in discharging the talesmen 
jurors drawn for the fourth week. 

In his brief, counsel complains that both the talesmen and the regu- 
lar jurors drawn for the fourth week had been discharged on the day, 
and before the beginning, of his trial. 

But in this he is mistaken, for his bill of exceptions mentions only 
the discharge of the talesmen jurors, and the record shows that seven 
of the regular jurors drawn for the fourth week had been sworn on his 
jury. 

Judgment affirmed. 








No. 6381. 


Tuomas O. MAHONEY vs. A. MARTIN ET AL. 


Where the terms of a charter party show that the vessel chartered is to carry freight and pae- 
sengers, and it is shown that either freight or passengers were carried, the charterers w i)! 
be held commercial partners, and bound in solide. 

It is not a breach of the warranty of seawerthiness, that the master of the vessel was drunk 
at the port of delivery whilst the cargo waa being discharged, where the daty of discharg- 
ing devolved on the consignees of the charterers. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Cullom, J. 


J. MeConnell for Plaintiff and Appellee: 


Where two persons sign a contract of charter party, by which a vessel is bired to them, for 
the purpose ef “ earrying personal property for hire” therein, such contract constitutes 
the charterers, quoad that undertaking, commercial partners. C.C. Art. 2825 (2796) See. 
3; 4 La. 106; 2 Rob. 182; 1 An. 147; Wilmot vs. Steamer Ouachita Belle, 32 An. p. 611, 


Fred D. King and Chas. S. Rice for Defendants and Appellants: 


i. Commercial partnerships are never presumed. Two or more peraona, joining in a charter 
party, are net necessarily commercial partners. Such partnership results, if at all, from 
the use made of the vessel; that is, the carrying of personal property for hire. If the 
joint charterers load the vessel with personal property belonging to them, individually or 
jointly, no such commercial partnership is necessarily created. C. C. 2825. 

2. The charter party is one thing; the use of the vessel may be such as to create a commer- 
cia] partnership or may not. The charter party is no more the obligation of the partner- 
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ship than the price of the ship would be, when bought jointly by two persons, who after- 
wards used her so as to make the business so carried on in her that of a commercial 
partuership. Byrne vs. Hooper, 2 Rob. 232, 233. 

The seaworthiness of the ship is a warranty of the sobriety, competency and practical 
efticiency of the master and crew. A master drunk aud inattentive to his duties in port, 
and ignorant of the seas through which his vessel is chartered to voyage, and of the winds 
and currents he is likely to envounter, renders, the ship unseawotthy. 3 Ware, 173; 3 
Clifford, 464; 3 Kent, (11th ed.) 278 and 279; The Schooner Sarah, 2 Sprague, 32; Parsons 
on Shipping and Admiralty, Vol. 1, p. 171; Abbott on Shipping, (12 ed) pp. 284, 676; 
Maclachan on Shipping, pp. 381 and 122; Parsons on Shipping and Adwiralty, Vol 2, p. 
3; 21 How. 23. 

Proof of the usual time employe in making the same voyage, and proof of the actual time 
employed by several vessels on the same voyage aud at the same time, with the one iu 
question, afford a measure of inattention, incompeteucy and unnecessary delay for which 
plaintiff is responsible. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, owner of the British schooner Ellen, sues 
defendants on a contract of charter party, for the use of the vessel for 
two months and four days, at $700 per month, which, with two items 
of pilotage and passage money, aggregates $1,513.33, subject to a 
credit of $452, leaving a balnnce of $1,061.33, for which judgment is 
asked in solido. 

The contract was for a voyage from New Orleans to Belize, Honduras 
and the Bay Islands and return. The charterers engaged “ to furnish 
the said vessel a cargo of lumber and general merchandise, and such 
return freight as might be offered or the agents of said charterers might 
provide, and were to pay $700 per month of thirty days, and all 
expenses, except crew and provisions.” 

The answer admits the execution of the alleged contract, but resists 
the payment of the charter money on the grounds: 1, that the vessel 
was not seaworthy and not properly officered, manned and equipped ; 
2, that the management was unskilfual, and the voyage delayed un- 
necessarily for the purpose of augmenting the amount to be claimed 
under the charter party ; 3, that this delay caused a loss in the cargo 
of fruit, shipped on the return trip, of $1,000, which sum was pleaded 
in compensation and reconvention. 

There was judgment in favor of the plaintiff for the amount claimed 
as prayed for, and one of the defendants, Alphonse Martin, has 
appealed. 

There is no doubt that the voyage of the Ellen was an unusually 
long one; but we think the cause or causes of detention are satisfac- 
torily explained by the testimony, and the delay shown not to have 
resulted from any fault in the management or condition of the vessel. 

The testimony of the master appears in the record accompanied by 
the admission that the mate of the vessel and three seamen would cor- 
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roborate his testimony, thus furnishing the testimony of five witnesses 
to the same facts. 

The causes of the delay thus sworn to were,in substance, adverse 
winds, calms, and detention in taking on ballast, owing to the failure 
of the charterers to furnish the labor and proper tools for the purpose. 

It is also shown that the appellant offered to pay $700 in settlement 
of the amount called for by the contract, and according to the testi- 
mony of plaintiff’s agent, at the time of making the offer did not com- 
plain of any violation of the contract on the part of the plaintiff, but 
only that the voyage was an unprofitable one. The defendant, how- 
ever, in his testimony, says that the offer in question was made by way 
of compromise, which is denied by the plaintiff’s witnesses referred to. 

The defendant produces two witnesses, his agents or employees at 
Balize, who testify that the master of the vessel was drunk during 
part of the time that the vessel was in that port, and that the dis- 
charging of the vessel was delayed in consequence. There is no charge 
of drunkenness in the answer, nor is such charge mentioned or alluded 
to in the interrogatories to these witnesses, and this testimony was 
taken some months after the Hilen had permanently left with her 
officers and crew the port of New Orleans, and no opportunity for 
rebuttal on this point was afforded the plaintiff. 

There is no proof of drunkenness or other misconduct of officers or 
crew during the time the vessel was at sea, and it was shown that the 
master was duly sober whilst the vessel was at this port, before and 
after her voyage. The work of discharging the vessel did not belong 
to her officers and crew, but to the agents or consignees of the vessel ; 
and conceding that the drunkenness of the master for the time stated 
and whilst the vessel was in port being discharged, is true, we do not 
think it establishes a breach of the warranty of seaworthiness contained 
in the contract. 

It is next contended by the defendant’s counsel that the liability of 
the defendants was joint and not solidary. 

The charter party on its face provides for the carrying by said 
vessel “of a cargo of lumber and general merchandise and such return 
freight as may be offered or the agents of said charterers may provide.” 
This lumber and merchandise the evidence shows was destined for two 
different points, Belize and Ruatan ; and in speaking of the portion of 
the cargo shipped to the latter place, the master of the vessel, in his 
testimony, refers to the bills of lading as showing what that part of 
the cargo consisted of. This circumstance of the bills of lading would 
go to show that the charterers were not the owners of all the goods 
carried by the vessel, as stated by their counsel, for we cannot perceive 
why the charterers should furnish bills of lading to themselves, and 
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why bills of lading should be given unless freight was to be collected 
on the goods covered by such bills. 

Provision is also made in the charter party for the carrying of pas- 

‘ gengers, as we find from this expression, “and for any passengers that 
may be carried, one-half of the passage money,” etc. And it is shown 
that at least one passenger was carried, and the passage money makes 
one item of the plaintiff’s account. 

We think that these facts and the terms of the charter party consti- 
tuted the defendants, yeoad this entire venture and engagement, com- 
mercial partners, and rendered them liable én solido. 

In the case of David vs. Eloi, 4 L. 106, it was said: 

‘¢ Whether the parties first enter into partnership to carry goods for 
hire, and then buy a vessel to enable them to do 80, or commenced by 
buying a vessel and then carry goods for hire, they are bound jointly 
and severally ;” language quite applicable to the facts of this case. 
See, also, 32 An. 611; C. C, 2825, 

Judgment affirmed. 


ON APPLICATION FOR A REHEARING, 

In his application for a rehearing the counsel for defendants 
complains that we did not attach sufficient weight to the defend- 
ants’ witnesses, who testified to the unnecessary delays occurring in 
the voyage, at Belize and the Bay Islands, and charged to the fault of 
the master of the vessel. , 

We did consider and fully weigh this evidence, but we could not give 
it a preponderating weight over the opposing testimony of the captain 
and crew of the vessel, a larger number of witnesses, having equal 
opportunity for knowing the facts, and equal claims for credence. 
This testimony explains satisfactorily the several causes of detention. 

Complaint is also made that we did not mention the. subject of the 
alleged ignorance of the master as to the route or the waters over 
which he was to sail, and that this circumstance did not control or 
affect our determination of the case. 

We did not attach to it the importance claimed for it. If the vessel 
was seaworthy, if the master was capable and skilful, the fact that he 
had never made the voyage before, could not be construed as a fault 
and assigned as the cause of the delays, in the face of evidence to the 
contrary. It rather seemed to us that the ignorance of the master in 
this respect was a matter that should have been considered by the 
defendants before the voyage began, and doubtless was known te 
them and considered, as it was so easily ascertainable by inquiry, and 
no concealment is charged. 

Rehearing refused. 
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No. 8561. 
JOHN KERWIN ET AL. Vs. Hipernta INSURANCE Co. 


An insane person in incompetent to prosecute a suit either in her own behalf or as tutrix of 
minors. 

A person Whois neither carator nor tutor, cannot bring an insane person or minors into 
court, because no judgment rendered would be res adjudicata as to said insane person or 
minor. 

Where a husband has been a party to an act of purchase of immovable property in the 
nime ef his wife, reciting that the purchase has been made with ber paraphernal funds, 
and that the property is to be and remain her paraphernal property, neither he nor his 
legatees or simple heirs will be permitted to contradict such recitals or go behind the deed. 
Creditors and forced heirs alone can do so, and the latter only to the extent of their légitime, 
and for the purpose of pretecting the same. 31 An. 124; 33 An. 688; 34 An. 374; 9 An. 
242; 30 An. 1036. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


B. R. Forman for Plaintiffs and Appellants: 


An immevable bought during existence of the community of acquets and gains, between 
husband and wife, becomes community property, no matter in whose name the purchase 
is made, (C. C. 2335 and 2102) and on husband's death, becomes half the property of widow 
and half the preperty ef their children, and where there are minors, whe can only accept 
with benefit of inventory, the widow cannot validly mortgage any particular immovable. 
Cestac vs. Florane, 31 An 493; Sentamant vs. Soulc, 33 An. 609; Kerwin vs. Hibernia 
Ins. Co., 23 An. 312. 
A person notoriously insane cannot make a vatid centract, even if netinterdicted. C.C. 
1782 (1775,) 402 (395,) 1788 (1781.) 
T. Gilmore & Sons for Defendant and Appellee: 
In a suit by the heirs of the father to establish the community nature of property upon 
which third parties have acquired rights based upon the act of purchase by the wife, 
assisted by the husband, containing the declaration that the purchase is made with para- 
pheraal funds, the question is one of estoppel. Stewart vs. Mix, 30 An. p. 1040; Ib. p. 
51; Blanchard vs. Allain, 5 An. 567; Armorer vs. Case, 9 An. 242; Broom’s Legal Maxims, 
pp. 206-7, §§ 218, 220. 
A man confers no better title than he has, and his heir takes it with the qualifications and 
limitations with which he has affected it. A presumption of fraud upon the heir will not 
flew from such acts. Whatever estops the ancestor estops the heir. Broom's Legal 
Maxims, p. 452, $557 and authorities cited. Barbet vs. Roth, 16 An. 271. 
A plaintiff cannot plead her own insanity. 


The opinion of the Court was delivered by 

Fenner, J. In 1867, during the existence of the community between 
Honora Kerwin and her husband, Michael Kerwin, a piece of immov- 
able property was acquired in the name of the former by a deed to 
which her husband was a party, and which contained the formal 
recitals that the purchase was made with the wife’s “‘ own funds which 
she acquired by inheritance from her late father and mother,” and that 


“the property is to be and remain her paraphernal property.” 
° 
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Michael Kerwin died in 1868. In 1873, the widow, Honora Mansfield, 
accompanied by her daughter of age, Kate Kerwin, called at the office 
of the defendant Company to make application for a loan upon mortgage 
of this property. 

Subsequently in that year, the mortgage was executed by Honora 
Mansfield, and the loan was made. Her major son, John Kerwin, was 
present at the confection of the mortgage, and the check which was 
given for the larger part of the loan was collected by him upon his 
endorsement. 

The note given for the loan not having been paid at maturity, the 
defendant Company obtained executory process under which the prop- 
erty was sold in 1875, and adjudicated to the defendant. 

The sheriff being about to place the purchaser in possession, the 
present plaintiffs brought this suit, the objects of which, are: Ist, to 
enjoin the putting in possession ; 2d, to annul the mortgage and the 
proceedings and sale in execution thereof; 3d, to have the property 
decreed to belong to the plaintiffs. 

The substantial grounds of the proceedings, are: Ist, that the pur- 
chase of the property in the name of Honora Mansfield was truly made 
with community funds, and the property belonged to the community ; 
2d, that the note and mortgage executed by Honora Kerwin were null 
because of her notorious insanity at the time. 

Who are the plaintiffs ? 

The petition is entitled: “ the petition of John Kerwin and of Kate 
Kerwin, heirs of age of the late Michael Kerwin, herein appearing in 
their own behalf and in behalf of their minor brothers and sisters 
(named) and in behalf of their mother, Honora Mansfield, wife of 
Michael Kerwin, who is of unsound mind and incapable of taking care 
of herself, and also of said Honora Mansfield, as natural tutrix of said 
minors and individually.” 

We are left in doubt whether it is intended to present Honora Ker- 
win, individually and as tutrix, as herself a petitioner, or whether John 
and Kate Kerwin only appear in her behalf. But this is of little 
consequence. 

Two propositions are self-evident: Ist, that Honora Mansfield, if of 
unsound mind, as alleged, is incompetent to prosecute a suit either in 
her own behalf or as tutrix; 2d, that John and Kate Kerwin, being 
neither curators of the alleged insane person, nor tutors of the minors, 
have no capacity to bringthem into court. No judgment rendered 
herein would be res adjudicata as to the alleged insane mother or the 
minor children. 

No parties plaintiff are, therefore, before us,except John and Kate 
Kerwin, in their own right and for their own interests. 
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So far as John Kerwin is concerned, he is conclusively estopped 
from questioning either the title of his mother or her capacity, by the 
facts that he was present at the confection of the mortgage and 
actually received the money loaned. 

As to Kate Kerwin, the evidence as to what transpired at the time 
when she attended her mother on her first visit to the defendant, is 
not sufticiently clear and full to bring home to her knowledge of the 
purpose of the visit or an implied consent to the subsequent transac- 
tion. Ona different ground, however, her action in the present case 
must fail. 

It may now be considered as settled, that where a husband has been 
a party to an act of purchase of property in the name of his wife, re- 
citing that the purchase has been made with her paraphernal funds, 
and establishing and constituting it as her paraphernal property, he 
will not be permitted, in his own interest, to contradict his own solemn 
assertions, and attack the title of his wife, established with his own 
consent and by his own act; and so his legatees or simple heirs, claim- 
ing through him, standing in his shoes, and bound, like himself, by 
his acts and words, are equally dcbarred. Drumm vs. Klenman, 31 
An. 124; Heirs of Compton vs. Maxwell, 33 An. 688; Brown vs. Stroud, 
34 An. 374; Armorer vs. Case, 9 An. 242; Stewart vs. Mix, 30 An. 
1036. 

Only creditors and forced heirs are excepted from this rule, and the 
latter-only to the extent of their /égitime and for the purpose of pro- 
tecting the same. Outside of the légitime, they stand upon precisely 
the same footing with collateral heirs or universal legatees, having no 
rights against the decedent, but only rights derived from him and 
which he himself, if living, might assert. 

It is not disputed that the doctrine settled by the above decisions 
finds apparent, and perhaps real, contradiction in earlier cases ; but 
the Court has considered the subject carefully and adheres to the con- 
clusions announced in the cases quoted. 

It follows, that Kate Kerwin has no right to attack the title and 
mortgage of her mother, except in her capacity as forced heir, and to 
the extent necessary to establish and enforce her légitime. In the 
present suit she asserts no such right, but appears as simple heir only. 


The record presents neither the parties nor the facts essential to the 
settlement of such an issue. For aught that appears, she may have 
already received, from other sources, more than her legitimate portion. 
Her rights, as forced heir, will be adjudicated when properly 
presented. 
This case has already been before this Court twice, and decisions 
have been rendered, reported in 28 An. 312, and 31 An. 339. These 
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decisions are urged as res judicata upon various questions pow sub- 
mitted to us. The mere reading of the issues then before the Court, 
as stated in the opinions themselves, will show that they did not em- 
brace the points upon which we have now decided the controversy, 
It is true the decision in 28 Annual contains dicta opposed to the doc- 
trine we have laid down touching the rights of simple heirs to attack 
the declarations and acknowledgments of their ancestor; but they are 
manifestly obiter and not necessarily or properly relevant to the excep- 
tions upon which alone the decree passed. 

Judgment affirmed at cost of appellants. 

Rehearing refused. 








No. 7547. 


City or NEw Or.LEANS vs. H. O. SEIXAS ET ALS. 


An appeal lies from an order of the District Court removing a cause to the U.S. Court. 

Such appeal can be taken by motion in open court as appeals are taken from other judgments. 

The enforced appearance of the appellant from such order in the U. S. Court, pending such 
appeal, is not an acquiescence in, or voluntary execution of, the judgment or order 
appealed from. : 

Only suits involving rights depending upon a disputed construction of the Constitution and 


laws of the United States are removable from the State to the National Courts under the 
words of the Act of Congress, ‘ arising under"’ th»t Constitution and those laws. There 
must be some question actually involved in the case, depending for its determination upon 
the correct construction of the Constitution, or some law of Congress or treaty, in order 
to sustain the Federal jurisdiction under the clause containing those words. 

When the interest of one or more parties to a suit is so bound up with the others that its legal 
presence as a party is an absolute necessity, it is an indispensable party, and must be 80 
considered on an application to remove the whole suit. 

Congress, in determining the jurisdiction of the Cireuit Courts over controversies between 
citizens of different States, has not provided for the removal from a State Court of a suit 
in which there is controversy not wholly between citizens of different States, and to the 
full or final determination of which one of the indispensable parties on the side seeking 
the removal is a citizen of the same State with one or more of the parties agaipst whom 
the removal is sought. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rightor, J. 


E. H. McCaleb, City Attorney, and FE. H. Farrar for Plaintiff and 
Appellant. 

Kennard, Howe & Prentiss and Rouse & Grant for Defendants and 
Appellees. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 
MANNING, J. The appellees move to dismiss on three groun’s: 
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1. That no appeal lies from an order removing a cause to the Cir- 
cuit Court of the United States. 

The contrary has been repeatedly held by this Court. State ex rel. 
Coons vs. Judge, 23 Ann. 29, and cases therein cited; Goodrich vs. 
Hunton, 29 Ann. 372; Tunstall vs. Madison Parish, 30 Ann. 472. 

2. If such an appeal lies, it can be taken only by petition and 
citation. 


No law nor reason is given for this ground and we know of none. 
The appeal herein was taken by motion in open court on the same day 


the order of removal was made, and two days afterwards the appellees 
were even formally notified of it through the sheriff. 

3. That the appellant has acquiesced in and voluntarily executed 
the order appealed. from by appearing in the case in the U. 8. Court, 
and by trying questions in that Court on the merits. 

We have already held that on a motion to dismiss on the ground of 
acquiescence, the issue of fact, if disputed or doubtful, must be 
referred to the lower court for hearing. N. O. Rail. Co. vs. Cres. City 
R. R. Co., 33 Ann. 1278. There is a certified copy of proceedings 
taken in the U. 8. Conrt before us, and an affidavit of the City counsel, 
and giving to them the consideration we would if introduced in the 
lower court on a reference, we find they do not sustain the allegation 
of acquiescence. 

The only proceedings submitted to us are a rule upon the sheriff to 
shew cause why he should not deliver to the Marshal the certificates of 
stock in the Water Works Company which had been sequestered ; and 
another to set aside all the writs of injunction and sequestration that 
had been taken in the State Court; and a third to compel the Company 
to transfer the stock theretofore sequestered and released, upon which 
the Company moved that the City of New Orleans be made a party to 
the rule, and that being done the plaintiff appeared and resisted the 
rule. 

There was thus neither a voluntary appearance nor execution of the 
order appealed from. The defendants, having procured the removal 
of the cause to the U. S. Court, there initiate proceedings that provoke 
and compel the interposition of the plaintiff and his appearance in that 
forum, and then plead his appearance as a bar to the further hearing 
of the case in the State Court. This is dragging one against his will to 
a place, and then pleading his enforced presence there as a reason why 
he should not return whence he came. 

It is settled that if a party failed in his efforts to obtain a removal 
and was forced to-trial in the State Court, his appearing there and con- 
testing the case is not a waiver of his right. Ins. Co. vs. Dunn, 19 
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Wall. 214; The Removal Cases, 10 Otto, 457; Dillon on Removals, 
§$§ 84, 88. 

It would seem it ought to be equally clear that if a party failed in 
his efforts to prevent a removal and was forced to tria) in the U.S. 
Court, his appearing there and contesting the case should not be a 
waiver of his right to a trial in the State Court, nor be considered an 
acquiescence in the order of removal, if he has continued to maintain 
that right by appealing from that order and by prosecuting such 
appeal with diligence. 

The motion is refused. 


ON THE MrrITs. ‘ 

In May, 1879, the plaintiff instituted this suit in one of the District 
Courts of New Orleans, alleging that she had become the owner of the 
Water Works by purchase from the Commercial Bank, to which had 
been granted by the legislature the exclusive privilege of supplying 
the inhabitants of New Orleans with water from the Mississippi river, 
and that by sundry enactments of the legislature the ‘New Orleans 
Water Works Company” was created, to which petitioner transferred 
its privileges and received certificates of stock in the same, which were 
placed out of commerce and declared not to be liable to seizure for the 
debts of the City, and she was constituted a trustee of that stock for 
the benefit of the holders of her bonded and floating debt. 

The plaintiff avers that 4344 shares of this stock were seized by the 
U.S. Marshal under writs of fieri facias issuing out of the Cireuit Court 
for the Fifth Cireuit of the U. S., in four suits wherein the City was 
defendant, and John A. Morris, John Klein and Freeman Clarke were 
severally the plaintiffs, (the latter having two suits) and were sold, H. 
O. Seixas becoming the purchaser of 3129 shares—that under mandates 
of said Cireuit Court the Water Works Company was compelled to 
recognize said Seixas as the owner of these shares and to issue to him 
a certificate therefor, the old certificates having been surrendered and 
cancelled, all of .which was done in contravention of these legislative 
enactments, and despite the protest of the City made in every stage of 
these proceedings. 

The petitioner further alleges that she fears and believes Seixas will 
dispose of the stock during the pendency of this suit, and will attempt 
to collect the dividends thereon unless restrained. She also fears that 
the Water Works Company, unless restrained by injunction, will per- 
mit Seixas, or some one for him, to transfer said stock and the certifi- 
cates thereof to other persons, and will issue to such persons certifi- 
cates therefor, and will pay over to Seixas or his representatives the 
dividend that shall accrue during the pendency of this suit. 
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The petition then alleges that H. O. Seixas, John A. Morris, John 
Klein, and the Water Works Company, are residents of this State and 
City, and Freeman Clarke resides out of the State, and prays for cita- 
tion te these parties (to Clarke through a curator ad hoc to be ap- 
pointed for him) and that writs of sequestration issue commanding the 
sheriff to take these certificates of stock into his possession, and an 
injunction also issue prohibiting Seixas from transferring the stock 
pretended to have been purchased by him, and from collecting the 
dividends thereon, and that the Water Works Company be also in- 
joined from allowing Seixas to transfer this stock, and from paying to 
him any dividends thereon, and further prohibiting said Company from 
issuing to Seixas or his transferree any new certiticates in exchange 
for those in his possession. 

The several writs thus prayed for were issued and served. 

A supplemental petition was then filed making John A. Walsh a 
party defendant on the allegation that he pretends to have become the 
purchaser of this stock from Seixas, and renewing against him all the 
allegations of the original petition, and praying for the writ of injunc- 
tion to restrain him as the other defendants had been restrained. 

The defendant, H. O. Seixas, then presented his petition for the 
removal of the cause into the U. 8. Circuit Court, alleging that he is a 
citizen of Mississippi, that the amount in dispute exceeds five hundred 
dollars exclusive of costs, that the plaintiff is a citizen of Louisiana, 
and the defendant, the Water Works Company, is also a citizen of 
Louisiana, that the defendants, Morris and Clarke, are citizens of 
New York, and Klein, of Mississippi—that the title to the shares of 
stock in dispute was derived by him through and under a sale by the 
Marshal of the United States for the district of Louisiana, made pur- 
suant to writs of fieri facias issuing out of the U.S. Circuit Court, in 
execution of a judgment of that Court against the plaintiff. Walsh 
presented his petition also making the same allegations with the addi- 
tional one that he is a resident of New York, and the same prayer. 

The case was removed to the U. 8. Circuit Court. 

The plaintiff appealed from the order of removal, and we have now 
to determine whether that order was rightfully made. 

The petition for removal states two grounds: 1, citizenship ; 2, that 
the petitioner’s title is derived from a sale made by the U. S. Marshal 
upon a fieri facias from the Federal Court. 

This latter of itself is not a cause for removal. It does not necessa- 
rily follow that the right of the petitioner under such sale depends 
upon the construction or efiect of the Constitution or a law of the 
United States. He does not allege that his right depends upon such 
construction. Only suits involving rights depending upon a disputed 
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construction of the Constitution and laws of the United States ean be 
transferred from the State to the National Courts under the words 
“arising under ” in the Act of Congress. There must be some ques- 
tion actually involved in the case, depending for its determination 
upon the correct construction of the Constitution or some law of 
Congress or treaty, in order to sustain the Federal jurisdiction under 
the clause containing those words. For example, x case relating to 
the title to land is not one of Federal jurisdiction, although the title 
may be originally derived under an Act of Congress, if no question 
arises, or is raised, as to the validity or operative effect of the Act. 
and the rights of parties depend upon State statutes or the geueral 
principles of law. Dillon on Removals, $31. 

In the present case the rights of parties depend especially and pecu- 
liarly upon State statutes. 

In examining the other ground of removal, citizenship, we have tirst 
to consider whether the Water Works Company is a mere nominal or 
an indispensable party defendant. 

The City alleges that she fears this Company, unless restrained, will 
permit Seixas to transfer this stock and the certificates, and will issue 
to his transferrees new certificates, and will pay the dividends to them, 
and this danger was so imminent that she injoined the Company from 
doing any of these acts. Her object in the suit quoad this defendant 
is the restoration of this stock on the books of the Company to her 
name, and the future recognition of her rights to and in the stock, 
The interest of the Company in the subject matter of the suit is so 
bound up with that of the other parties that its legal presence asa 
party to the suit is an absolute necessity, and thus this case falls 
within the compass and is controlled by the reasoning of the Court in 
Kendig vs. Dean, 7 Otto, 423, and Dewing vs. Perdicaries, 6 Otto, 193. 

Then there is a defendant of the same citizenship as the plaintiff. 
Can there be a removal under the Act of Congress of March 3, 1875, 
under those circumstances? 

That Act has been interpreted by the Supreme Court of the United 
States. The first clause of its second section has been held to mean 
that when the controversy, about which a suit in the State court is 
brought, is between citizens of one or more States on one side and citi- 
zens of other States on the other side, either party to the controversy 
may remove the suit to the Circuit Court without regard to the posi- 
tion they occupy in the pleadings as plaintiffs or defendants, and that 
upon arranging the parties on opposite sides of the real and substan- 
tial dispute, if it appears that those on one side are all citizens of 
different States from those on the other, the suit may be removed—all 
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those on the side desiring a removal sending in the application there- 
fr. Removal Cases, 10 Otto, 457. 

And in a subsequent case the same Court said: It is to be presumed 
that Congress, in enacting the statute of 1875, had in view as wéll the 
previous enactments regulating the removal of causes from the State 
Courts, as the decisions of this Court upon them. If it was thereby 
intended to invest the Circuit Courts with jurisdiction of all contro- 
versies between citizens of different States, although others might be 
indispensable parties thereto, such intention would have heen ex- 
pressed in more explicit language. We are not disposed to enlarge 
that jurisdiction by mere construction. We are of opinion that Con- 
gress, in determining the jurisdiction of the Circuit Courts over con- 
troversies between citizens of different States, has not distinctly pro- 
vided for the removal from a State Court of a suit in which there is a 
controversy not wholly between citizens of different States, and to 
the full or final determination of which one of the indispensable par- 
ties, plaintiffs or defendants, on the side seeking the removal, is a 
citizen of the same State with one or more of the plaintiffs or defend- 
ants against whom the removal is asked. Blake vs. McKim, 13 Otto, 
336; see, also, Hyde vs. Ruble, 14 Otto, 407; Stafford vs. Twitchell, 
33 Ann. 520. This is decisive of the question. 

It is therefore ordered and decreed that the order of the lower court 
transferring and removing this cause to the Circuit Court of the United 
States is rescinded and reversed, and said lower court is directed to 
proceed in the trial thereof, the movers, H. 0. Seixas and John A. 
Walsh, paying the costs of this appeal. 








No. 8021, 


Tue Crrizens’ BANK oF LovurstaANa vs. Wm. B. Hancock. 


An attachment against a nonresident should net be dissolved because the petition covered by 
the affidavit alleges his residence to be in a named county, Louisiana, when the same 
petition refers to a petition filed by him, in which he represents himself as residing in the 
same county, Zndiane. It is a clerical errer, almost evident. It would be futile to dissolve 
an attachment in such a case, when, on proper correctien, eath and bond, ancther would 
issue. 

A judgment for a deposit, against which compensation could not be pleaded, can be attached 
by the depositary. The character of the claim has been merged into the judgment, and 
cannot be invoked to resist the seizure, in an action where compensation is not set up. 


PPEAL from the Third District Court for the Parish of Orleans. 
Monroe, J. 
6 
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Armand Pitot for Plaintiff and Appellee : 


Under the decision of the suit of Hancock vs. Citizens’ Bank, 32 An. 590, reserving the 
rights of the Bank to proceed by proper action, an ordinary suit with process of attach- 
ment, the defendant being a non-resident, is a proper action. Case of Purvis vs. Reed, 
quoted by defendant, not applicable to the case at bar. 

The suit of Hancock vs. Bank, 32 An. 590, was not tried on its merits. The Bank's plea 
of compensation was rejected and its rights reserved to proceed by proper action. 
Judgment of the Court a qua was upon the admission of a deposit. This was an error, as 
no deposit was admitted, (See Petition, R. p. 1) and the question to be tried on the merits 
is, deposit or no deposit. 

Reservation of the Banks's rights in suit of Hancock vs. Citizens’ Bank 32 An. 590, is not 
obiter dictum, and under said reservation the Bank was authorized to institute proceedings 
for recovery of money paid through error. Hancock being a non-resident was brought 
before the forum of the Third District Court by the attachment of his property, to-wit: 
the judgment in his favor. 

Prescription has had no time to mature between the decision of the Supreme Court in 32 
An. p. 590 and the institution of the case now on appeal. Prescription could not run 
during the pendency of the first suit by Hancock vs. Citizens’ Bank. 

The relations of banks and depositors have nothing to do with the claim made for money 
paid through error by crediting one person with a deposit made by another. 

Affidavit for the attachment in the caseat bar is sufficient. The Bank, through its proper 
officer, swears that ‘all the facts and allegations in the petition are true.” ‘The petition 
states the amount due, and that the defendant was a non-resident. Miller vs. Chandler, 
29 An. 89; Cross vs. Richardson, 2 N. S. 328. 

The allegation in the Bank’s petition that ‘‘ Hancock resides in the State of Louisiana, 
Floyd County,” is an error of the pen. The error was corrected: lst. In the plaintiff's 
petition (Rec. p. 3) where Hancock's residence is given, out of his own mouth, as being in the 
State of Indiana, Floyd Co. 2d. In Hancock's petition, in his first suit aguint the Bank, 
filed by him in evidence, where he alleges that he resides in Indiana, Floyd Co. ; (Rec. p. 
17.) 3. By the declaration of the Supreme Court in the reservation in favor of the Bank. 
‘‘Grammatical or clerical error do not vitiate proceedings if there be no ambiguity nor 
uncertainty. Bernard Klotz vs. Macready et al., decided on the 4th December, 1882.” 
Hancock's transferree bound by the reservation contained in favor of the Bank to proceed 
by proper action in Hancock vs. Bank, 32 An. 590. 


Merrick, Foster & Merrick and J. H. Ferguson for Defendant and 
Appellee. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an appeal from a judgment dissolving an 
attachment levied on a judgment recovered by the defendant against 
the plaintiff in this Court in 1880. 32 An. 590. 

Two grounds are relied upon for the dissolution: Ist, the insuffi- 
ciency of the petition and affidavit ; and 2d, the privileged character 
of the claim seized. 

First. The objections to the insufficiency of the proceeding consists 
in the description of the defendant’s residence as being in Floyd 
County, Louisiana. 

On the trial of the rule to dissolve, it was shown that this was a 
clerical error, by the recital of Hancock himself, in his petition in his 
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suit against the Bank, in which he stated his residence to be in Floyd 
County, Indiana. 

The error was presumable, almost evident. It is palpable, as there 
are no counties in Louisiana, and as attachments issue mainly against 
non-residents of the State. 

Besides, the petition in the present case refers to the suit of Han- 
cock against the Bank, in which he styled himself a citizen of the 
State of Indiana, residing in Floyd County. 

Whatever the error was, it would be futile to dissolve an attach- 
ment on that ground, as, upon proper correction, oath and bond, the 
writ could issue de novo. 

Second. In the case to which reference is made, as decided by us, 
the plaintiff, Hancock, claimed the amount of a sum figuring to his 
credit on the books of the Bank. His demand was resisted on the 


ground that he was indebted to the Bank for an overdrawn amount, 
compensation being pleaded. We decided that the Bank could not set 
that defense against a deposit ; that she could have set it up in the 
shape of a reconventional demand and without at all trenching upon the 
merits of such claim, we reserved her right to proceed by proper 
action for the recovery of the same. 

The proposition is unwholesome, that by attaching that judgment 


of Hancock, the Bank does indirectly that which she cannot do di- 
rectly, namely: that she pleads compensation against a claim which 
cannot be extinguished in that mode, and that by the seizure of it she 
avoids the payment of a sacred and judicially recognized debt. 

We do not understand the Bank as thus pleading. She could have 
reconvened in the previous action, but did not doso. She has since 
brought the present suit, the object of which is to recover the amount 
said to have been overdrawn by Hancock and which she considers her- 
self entitled to recover from him. She couples her action with an at- 
tachment to secure the only property of her debtor, that she knows 
of, within her reach. 

It is true that such property is a judgment for a sum declared to 
have been so deposited with the Bank, that she could not deny it, but 
that claim, whatever it originally was, has not retained its primitive 
nature or complexion. Its character and features have been merged 
or novated in the judgment rendered for it and have sunk into it alto- 
gether. The thing once claimed has totally lost its separate existence 
and has since assumed a distinct and different garb and substance, 
which is the highest evidence of the debt. Judgments do not confirm, 
but extinguish causes of action, substituting therefor a new title, im- 
porting absolute verity. It is precisely as if the parties expressly had 
novated the original cause of action by a new contract. 
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The rendition and entry of a judgment or decree establishes in the 
most conclusive manner, and reduces to the most authentic form, that 
which had hitherto been unsettled and which had, in all probability, 
depended for its settlement upon destructible and uncertain evidence. 
The cause of action thus established and permanently attested is said 
to merge into the judgment establishing it, upon the same principle 
that a simple contract merges into a specialty. Courts, in order to © 
give a proper and just effect to a judgment, sometimes look behind to 
see upon what it is founded, just as they would, in construing a stat- 
ute, seek to ascertain the occasion and purpose of its enactment. The 
cause of action, though it may be examined to aid in interpreting the 
judgment, can never again become the basis of a suit between the 
same parties. It has lost its vitality; it has expended its foree and 
effect. All its power to sustain rights and enforce liabilities has ter- 
minated in the judgment or decree. It is “drowned in the judgment.” 
Freeman on Judgments, §215; 9 L. 418; 1 An. 372; 3 An. 386; 7 An. 
334; 9 An. 339; 12 An. 736, 565; 14 An. 231; 7 Cranch, 483; 3 Wheat. 
234. 

Rules are not without exceptions. It would seem that a difference 
exists where a question of public interest and public good is at stake. 
33 An. 17. 

If it be true that the Bank has a valid claim against Hancock, she 
has the undoubted right, on a proper showing, to have its payment 
secured by mesne or final process, or levy on any property of his 
within the State. The judgment recovered, whatever its consideration 
be, enjoys no immunity and is not shielded from seizure. 

It is nothing but sheer justice to allow the Bank, if she have the real 
claim which she asserts against this non-resident, to resort to the con- 
servatory measures of the law to prevent a total and irretrievable loss. 

The attachment should not have been dissolved. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and it is now ordered and decreed, that the rule 
taken to dissolve the attachment herein issued be denied with costs in 
both Courts. 
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No, 8685. 
Tue State or Louisiana vs. JOHN HENDERSON AND JONAS MICKENS, 


In petty larceny there can be no accessory, Those who in grand Jarceny would be accessories 
before the fact, under our statute are principals in petty larceny. Hence, the following 
charge to the jury in a case of petty larceny is correct; When a person hires another to 
commit a theft, and for that reason the theft is committed by the person thus hired, and 
the person hiring for the commission thereof enjoya the benefit of the theft, such person 
is guilty of larceny, although absent at the time the theft ia committed. 


PPEAL from the Seventh Distriet Court, Parish of Franklin. 
Elam, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
D. B. Gorham for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocnut, J. This appeal is taken by John Henderson, who was in- 
dicted conjointly with Mickens, and convicted as a principal of the 
crime of petty larceny, and who complains of the following charge of 
the District Judge: 

“That when a person hires another to steal a hog, and for thia 
reason that person steals the hog, then the person hiring the theft to 
be committed, if he enjoys the benefit thereof, is guilty of larceny, 
although absent at the’ time the larceny of the hog was committed.” 

Appellant urges as error that the charge contemplates guilt as prin- 
cipal in a party whose absence from the commission of the felony 
could, at most, make him guilty as an accessory, and that in this case 
he could not have been held as accessory, because he was indicted as a 
principal. 

It is well settled in jurisprudence that a party, not present, aiding 
or abetting in the commission of a felony, or not near enough to give 
assistance, if the occasion should arise, is not a principal, but an 
accessory. 

And appellant quotes numerous authorities to show that the rule 
applies with equal force to larceny, which is also a felony under our 
statutes, , 

On inspection, we note that all these authorities have reference to 
cases of larceny under statutes which do not discriminate between 
grand and petty larceny. 

The opinion in the ease of State va. Levy, 5 An. 66, was rendered in 
1850, at a time when our statutes had not yet discriminated between 
the two degrees of larceny. 

And on similar legislation were predicated the cases quoted from 
Russell, p. 30; Archbold, p. 66; Waterman, p. 8, Sec. 6. 
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But under statutes which recognize two different degrees of larceny, 
we understand that jurisprudence has established the rule that there 
can be no accessory to the crime of petty larceny, even when it is 
defined to be felony, as is the case with our present statute on the 
subject. Sec. 12, Act No. 124 of 1874. 

We therefore hold, that in a case of petty larceny, the party who is 
not shown to have been present, or constructively present, at the com- 
mission of the theft, but would under the circumstances be guilty as 
an accessory to grand larceny, is guilty as principal in petty larceny. 
Bishop on Criminal Law, Sec. 680, and cases therein noted. 

Understanding that the charge given in this case substantially em- 
bodies this rule, and is a practical application of this principle, we 
maintain it as correct. 

Judgment affirmed. 








No. 8676. 
Tuk StaTeE oF LovuistaNa vs. MiLes DIsKIN. 


A new trial will not be granted on the ground of newly discovered evidence, where such 
evidence is designed merely to impeach the credibility of witnesses for the State, who 
testified at the trial, or, if it consists of rebutting evidence, still the new trial will not be 
allowed unless such evidence is sufficient to change the result, and could not by due 
diligence have been obtained at the trial. 

Where a juror when examined on his voir dire declares that he has formed no opinion touching 
the guilt of the accused, that he knows nothing of the case, his competency thus shown 
will not be affected by proof of an inconsiderate remark, uttered a short time before he 
was called as a juror, and which, without explanation, might seem to denote a bias against 
the accused. 

Where a party is indicted for murder, and convicted of manslaughter, the indictment, if filed 
within the year the killing took place, interrupts prescription for the latter offense. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Luzenberg, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


There is no law requiring the prosecution to conduct a case to suit the convenience of the 
defense. 

. A new trial will not be granted to enable a party to impeach a witness who testified on a 
former trial. State vs. John Fahey, 35 An. 1; 5 Maas. 261; 7 Tex. 69; 2 Carter, 435; 14 
Mo. 348; 8 Gratt. 637; Graham and Waterman on New Trials, vol. 1, p. 1074-1077. 

The following is not an expression of opinion as to the guilt or innocence of the accused ; 
and therefore the juror using it is not thereby disqualified from serving: ‘‘ that if he 
should get on the jury in the murder case fixed for trial on that day, he would get a ticket 
to see him hanged.” 

Proof of thecorpus delicti isa matter entirely within the province of the jury to decide 
upon. And this Court will not review the evidence made part of this bill of exceptions ; 
particularly when the Judge a quo asserts that it, the corpus delieti, was proven. 
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5. Sec. 986, R. S., does not provide that manslaughter shall not be punished after the lapse 
of one year after the offense has been made known to a public officer having power to 
direct prosecution. It says: ‘‘ No person shall be prosecuted, tried or punished for any 
offense, wilful murder, arson, robbery, forzery and conterfeiting excepted, unless the 
indictment or presentment for the same be found or exhibited within one year next after 
the offense shall have been made known to a public officer having the power to direct the 
investigation or prosecution.” 


W. L. Evans for Defendant and Appellant: 


Where testimony is offered at the trial which could not have been anticipated (and the 
defendant is taken by surprise) and consequently unable tv explain or rebut it, a new trial 
will be granted if the court is satisfied that there has been no lack of diligence. 3 Grah. 
and Water. on New Trials, 2d ed., 952, 930, 960; Riley vs. State, 9 Humph. 646 ; Cutler vs. 
Rice, 14 Pick. 494. 

A new trial will be granted on evidence discovered subsequent to the trial contradicting 
the testimony on which the verdict was rendered where the facts on which the witnesses 
founded themselves are falsified by affidavits produced. 1Grah. and Water. on New 
Trials, 2d ed., 233. 

3. Where a juror, on his examination, on his voir dire denies having any bias or prejudice 

whatever, one way or the other, and thereby induces defendant to accept him as a juror, 
and after the trial it is discovered that he was prejudiced and biased and had expressed 
it, a new trial ought to be granted. 
Where there is a failure of proof upon a material point (the corpus delicti) a new trial ought 
to be gianted. Where it appears from the record that there was no proof upon a material 
point it presents a question of law which this Court can pass upon. Davis vs. Spencer, 
24N. Y. Ct. Ap., 390; McCann vs. The People, 6 Park. C. C. 637. 


The opinion of the Court was delivered by 

Topp, J. The defendant was indicted for murder, convicted of 
manslaughter, and sentenced to imprisonment in the penitentiary for 
fifteen years, and has appealed. 

He complains that there was error in overruling his motion for a 
new trial and motion in arrest of judgment. 


I. 

The motion for a new trial contained the following grounds : 

1. That upon the trial of this cause two witnesses were called by 
the State, who testified, in substance, that the accused stated to them 
on the night the homicide was committed, that he would kill John 
Driscoll (the deceased) as soon as he should see him. That the accused 
and his counsel were taken by surprise by this testimony ; that it was 
not anticipated by them, and could not be, and they had no opportu- 
nity to contradict or rebut it. That due diligence had been used to 
ascertain the names of the witnesses for the State before the trial; and 
upon an examination of the clerk’s office the day previous to the trial, 
the names of said witnesses were not found on the list of witnesses. 

The affidavit of a person who declared that she was present at the 
time and place when and where the accused was said to have made 
said statement to the two witnesses, and who denied that such state- 
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ment was made, was annexed to the motion; and the affidavits of 
several others, impeaching the veracity of the said two State wit- 
nesses, were likewise annexed and made part of the motion. 

It appears from this statement that the said testimony referred to 
was designed to impeach and discredit that of certain witnesses given 
on the trial of the cause. 

It is well settled that newly discovered evidence of the character 
mentioned, that is merely designed to impeach the credibility of wit- 
nesses who had testified at the trial, affords no sufficient ground for a 
new trial. Graham and Waterman on New Trials, vol. 1, pp. 1074, 
1077; State vs. Fahey, 35 An. 1, and authorities there cited. 

If, however, we should consider the testimony of Mary Coggins, the 
witness who purports to have been present when the damaging state- 
ment was made by the accused, as not coming within the category of 
impeaching, but of rebutting testimony, then to give it the effect 
claimed for it, we must consider, first, whether it is sufficient to over- 
throw or outweigh the opposing testimony and to change the result of 
the trial; and secondly, whether by due diligence this testimony could 
not have been had at the trial. 

The circumstance alone that it is the testimony of one witness, simply 
in denial ofa fact sworn to by two witnesses, shows that it does not 
meet the first requirement; that is, it cannot be held sufficient to out- 
weigh that of two witnesses and change the result of the trial. 

As to whether there was proper diligence to produce this testimony 
on a previous trial, is a question which lies largely within the discre- 
tion of the Judge who presided at the trial. He has spoken on this 
point, as we find from the record. 

In giving his reasons for refusing the new trial, he used the following 
language: 

“As a matter of fact, the names of both these witnesses were called 
out aloud by the sheriff in open court on the morning of this trial, in 
the presence and hearing of the accused and of his counsel. He knew 
they were present as witnesses for the State. He does not pretend to 
deny that they were acquaintances of his—visiting acquaintances—and 
he should have been prepared then to have met anything they might 
say against him. Mary Coggins could have been sent for then, or at 
any time during the trial, to have stated what she knew.” 

Under these circumstances, we cannot say that the Judge's discre- 
tion was arbitrarily exercised in this instance, or that his conclusion 
was erroneous. , 

There is no law in this State requiring the names of witnesses for 
the prosecution to be placed in the indictment or posted in advance of 
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the trial, and we can well perceive that any such practice or require- 
ment would, in many instances, but serve to defeat the ends of justice. 

We have been pointed to authorities by the defendant’s counsel, 
where new trials have been granted in cases of surprise, and where the 
testimony was unanticipated, but in those authorities the conditions 
as to the sufficiency of the new evidence to change the result and the 
question of diligence, is fully recognized and given controlling effect. 

For these reasons we cannot give the force contended for to this 
ground of the motion. 

2. The next ground relates to the alleged incompetency of one of 
the jurors who tried the case. Before the case was called for trial, 
this juror made an inconsiderate remark, to the effect, “that if he 
should get on the jury in the case fixed for trial on that day and the 
accused should be convicted, he would get a ticket to see him hanged.” 

Examined on his voir dire this juror said, ‘he had_ no knowledge of 
the case,” “had neither formed nor expressed an opinion as to the 
guilt or innocence,” “ that he was not biased or prejudiced,” and “ no 
one had spoken to him about the case.” These answers, given under 
the sanction of an oath, are certainly a better and safer test of the 
competency of the juror than the thoughtless remark referred to ; and it 
is not seriously contended such remark disqualified him. His idle talk 
constituted an impropriety, nothing more. 

3. The next question, as presented and argued by the defendant's 
counsel, is the abstract one whether a party can be convicted where 
there is no proof of the corpus delicti. Wedo not, however, see the 
question in that light, or as he puts it. The record plainly shows that 
there was evidence introduced at the trial on this very important point. 
And the true question arising from the record is not whether, in the 
absence of all proof of the corpus delicti, the accused can be convicted, 
but rather, whether the proof administered was sufficient to establish 
this indispensable fact. This question, under our limited jurisdiction, 
we must decline to answer, since it would require us to review the 
verdict upon a pure question of fact, which we have no power to do. 

The authorities cited by the counsel on this subject are not in point. 

II. 

The motion in arrest of judgment presents the question only of the 
alleged prescription of the offense for which the accused was convicted. 
Quoting the exact language of the motion, the matter or point is thus 
stated : 

“The record shows that the offense, which was only manslaughter, 
from its inception, was committed on the 28th of April, 1881, more than 
one year before the verdict of manslaughter rendered herein, and that 

7 
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no indictment or presentment for that offense has ever been found 
against the defendant, and that Section 986, R. S., provides that no 
person shall be punished for the offense of manslaughter unless the 
indictment or presentment for the same be found within one year 
next after the offense shall have been made known to a public officer 
having power to direct the prosecution.” 

The true meaning of Section 986, R. S., referred to is, that if the State 
remains silent and inactive, and fails or refuses to prosecute for one 
year those who had committed certain offenses, (among which is man- 
slaughter) which are known to an officer charged with their prosecu- 
tion and the parties have not absconded, such silence and inaction 
for the time stated operate as a bar to the prosecution of such offenses. 
If, however, the State does move against the offender within the pre- 
scribed time, by presenting an indictment on which a jury is author- 
ized to return a verdict for the particular offense for which the accused 
has been sentenced, it cannot reasonably be charged that the State has 
been guilty of the inaction requisite to prescribe against the offense of 
which the party has been thus convicted. Thus, an indictment for 
murder charges the highest grade of crime belonging to a certain class 
of offenses embraced in the generic term “ homicide :” under our law, 
the jury, under such an indictment, is authorized to return a verdict 
of manslaughter. Therefore, an indictment for murder constitutes in 
legal intendment a prosecution for manslaughter. The very fact of an 
indictment for murder being found, where a verdict for manslaughter 
is rendered, instead of betraying inaction or indifference on the part of 
the State towards the prosecution of the offender, upon which the 
theory of prescription is based, shows rather an intense appreciation of 
the crime and an earnestness and zeal in its prosecution. 

It is hard sometimes to draw the line between murder and man- 
slaughter under the evidence in particular cases. The legal distinction 
may seem very plain—onea killing with malice, and the othera killing 
without malice—but when reduced to practice it often becomes a prob- 
lem of difficult solution. This fact is illustrated by the history of this 
very case now under review. Under this indictment for murder the 
accused was twice tried. On the first trial he was convicted of murder, 
and sentenced to imprisonment in the penitentiary for life. On appeal 
this sentence was reversed on the ground of the admission of illegal 
evidence, and the cause remanded; and on the second trial a verdict 
of manslaughter was returned, which we are now considering. 

It is consonant, therefore, both with law and reason, that an indict- 
ment for the highest grade of an offense of any distinct class inter- 
rupts prescription if seasonably filed, for each lesser grade of the same 
class for’which, under the terms of the law, a jury, may in its discre- 
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tion, convict. Hence, it follows that an indictment for murder inter- 
rupts prescription for manslaughter if filed within a year after the 
commission of the offense. 

By reference to the record we find that the indictment in the instant 
case was returned on the 17th of June, 1881. The offense was charged 
to have been committed on the 28th of April, 1881, on which day it is 
not denied the killing took place. The indictment, therefore, having 
been found within a year from the commission of the offense, the plea 
of prescription cannot prevail, and the motion in arrest based solely 
on such plea must fail. 

If we are to understand the further proposition of the defendant’s 
counsel to be, that though the indictment be found within the year, 
the punishment cannot be inflicted after its expiration; that is, 
that it is necessary that a party should be indicted, tried and con- 
victed, all within a year, to render a conviction of manslaughter legal, 
we need only say that such proposition is entirely without force and 
unwarranted in law. 

We have examined the proceedings in this case with exhaustive care 
and scrutiny, and find nothing that affords the accused any ground of 
relief. 

The sentence appealed from is, therefore, affirmed. 





No. 8465. 
SAMUEL Browne vs. THe City oF New ORLEANS. 


The holder of past due bonds and coupons of interest for several years, issued under an Act 
requiring the City annually to levy and collect a tax for the interest of each current year 
and a certain proportion of the principal, cannot, in the same action, obtain a judgment 
fur the amount of his demand, and an order to cowpel the City officers to levy and collect 
a tax sufficient to pay the same. His monied judgment must be registered as required by 
Act 5 of 1870, as a condition precedent to other proceedings for satisfaction thereof. 


eo from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Chas. F. Claiborne for Plaintiff and Appellee : 


A law which makes it the duty of City Administrators to appropriate a sum sufficient to pay 
bonds, makes it their duty to levy that sum by taxation if they are without other means. 
34 An. 477. 

A money judgment may be obtained, and an order to levy a tax to pay it granted in the same 
proceeding. 

Louisiana State Courts abhor the subtle distinctions of common law practice, and especially 
the difference between courts of law and of equity. 

Contract creditors are entitled to the rate of taxation existing at the date of their contract. 
34 An. 482. 


C. F. Buck, City Attorney, and Wynne Rogers for Defendant and 
Appellant : 
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All matters pertaining to the payment of judgments can only be urged in execution after 
judgment decreeing amount due is final. 

Registry of judgments against the City of New Orleans, according to the provisions of the 
second section of Act No. 5, Session Acts 1870, E. S , is an essential prerequisite to pro- 
ceedings in execution. State ex rel. Morris Ranger vs. City, 32 An. p. 493; Louisiana vs. 
New Orleans, 102 U.S, p. 203. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiff, as holder of past due bonds and coupons issued 
under Act 100 of 1871 and Act 49 of 1869, bronght this direct action 
against the City, demanding judgment for the amount of his debt, and, 
at the same time, commanding the Mayor and Administrators to recog- 
nize his claim, to place it on the budget, and to levy and collect a suffi- 
cient tax to pay the same. 

From a judgment granting the entire relief asked, the City appeals, 
and contends here, that the portion of the judgment ordering the bud- 
geting of the judgment and the levying of a tax to pay it, should be 
annulled and reversed. 

The contention of plaintiff, that the judgment merely awards spe- 
cific performance of his contract, cannot be sustained. The laws re- 
ferred to and embodying that contract did authorize and require an 
annual appropriation and taxation sufficient to meet the interest for 
the current year and a certain proportion of the principal of the bonds, 
But they did not impose any specific duty on the City to levy and ecol- 
lect in one year a sum sufficient to pay the principal and accumulated 
interest for several years, of the bonds. The plaintiff has let go by 
the periods at which the specific duties imposed by the contract might 
have been performed, and specific performance is no longer possible. 

Plaintiff’s rights now are simply to sue and recover judgment for 
the amount due him, and to enforce the satisfaction of that judgment 
according to law 

Whatever means of enforcement he may be entitled to, it is now 
settled that, before resorting to any, his judgment must first be regis- 
tered as required by Act No. 5 of 1870. State ex rel. Ranger vs. New 
Orleans, 32 An. 493; Louisiana vs. New Orleans, 102 U. 8, 203. 

We express no opinion as to what may be his right to require satis- 
faction by taxation ultimately and after compliance with legal require- 
ments. It was errorin the judgment appealed from to grant auch 
relief at this time. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended by striking therefrom all that portion which 
condemns the defendants to place the plaintiff’s claim on the budget, 
or to assess, levy and collect any tax for the satisfaction of the same ; 
and that, in all other respects, the judgment be affirmed, plaintiff and 
appellee to pay costs of this appeal. 
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No. 8648. 


THE StTaTE oF LOUISIANA Vs. Louis GILKIE. 


An indictment is not vicious for duplicity because two distinct offences are charged therein, 
provided they be in separate counts, nor is it even necessary that they be of the same 
class of offences if charged in separate counts. 

The Judge can direct a jury to reconsider their verdict before it is recorded, if satisfied that a 
palpable mistake has been made, provided in so doing there is no attempt to influence the 
jury, or to direct them beyond aiding them to put in form what they have found. 

A conviction of aless offence than that charged in the indictment, both being of the same 
generic class, is expressly authorized by our law. And therefore a conviction of inflicting 
a wound less than mayhem with a dangerous weapon or with intent to kill, denounced as 
a crime by Sec. 794, Rev. Stats., is legal and regular under an indictanent for cutting with 
a dangerous weapon with intent to commit murder, under Sec. 791. 


PPEAL from the Sixth District Court, Parish of Morehouse. Brig- 
ham, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


Two distinct felonies may be laid in different counts in the same indictment. Bishop on 
Crim. Procedure, vol. 1, Sees. 450 and 451 and authorities there cited. 

The court charges the jury properly when it recites the minor offenses embraced in the 
graver offense set fourth in the indictment, and inf.rms them that they may bring ina 
verdict of guilty as to any one of said described offenses. 23 An. 326; 30 An. 313; 23 
Aun. 434, 

The court has a right to direct the jury to reconsider their verdict before it is recorded, 
and it is its duty to do so when satisfied that there has been a palpable mistake. 3 
Parker, 552; Proffatt on Jury Trials, Sec. 459. 

Cutting and thrusting are sometimes used indiscriminately. 


Newton & Hall for Defendant and Appellant: 


On trial under an indictment for cutting another with intent to commit murder, not lying in 
wait, etc., the court should have given these charges to the jury, counsel fur accused 
having so requested : 

* That to convict the accused of the charge in the indictment, the jury must be satisfied 
that had death ensued it would have been murder, and if the offense (if any) be such that 
had death ensued, it would not have been murder, the jury should acquit.’ Roscoe Cr. 
Evd., 785, 787; 1 Archibald, 884, 884. 

‘That if the jury find that the accused cut the prosecutrix and that it was done in a 
sudden affray or in sudden heat and passion without previous malice, that they cannot 
find accused guilty of the offense charged in the indictment."" 1 Archibald, 884, 888. 

Under an indictment for cutting another with intent to commit murder, not lying in wait, 
etc., the Judge should not have charged the jury that they might find accused guilty of 
other and distinct statutory offenses. 

After the jury has returned its verdict, that verdict has been read by the clerk to them, and 
assented to in open court, it is improper and illegal for the Judge to question the jury as 
to their intention in the finding of that verdict, to intimate to them what verdict they 
should render, and to again give them a charge and retire them to their room for further 
deliberation, and permit another and a different verdict rendered. 30 An. 951, 952, 953 
954; 30 An. 921; 11 An. 395. 

There is no such offense known to our statutes as ‘‘ cutting with intent to commit murder, 
not lying in wait,” etc. Revised Statutes, Sec. 791; Sedgwick on Construction of 
Statutes, 235. 
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The opinion of the Court was delivered by 

MANNING, J. From a sentence of imprisonment at hard labor for 
’ two years the defendant appeals. The indictment contained two 
counts: 1, for inflicting wounds upon and cutting Elvira Gilkie with a 
dangerous weapon with intent to murder, not lying in wait, etc.; 2, 
for same acts committed upon Hadley Hess with intent to inflict 
wounds less thau mayhem. Rev. Stats. Sec. 791. 

There was a motion to quash for duplicity, in that two distinct 
offences with different penalties are charged in the same indictment. 
The motion was properly overruled. Each offense was laid in a sepa- 
rate count. State vs. Depass, 31 Ann. 487, where the point is treated 
at length. State vs. Prosser, Cheeres, 103; Cash vs. State, 10 Humph. 
11]. Nocomplaint could be made if the ruling was error, since the 
State offered to enter a nol. pros. on the second count, and on the 
defendant objecting, and insisting on a verdict, the jury returned a 
verdict on that count instanter. 

Exception was made to the refusal of the Judge to charge, ‘if the 
offence be such that had death ensused, it would not have been mur- 
der, the jury should acquit.” The jury have the power, and it is their 
duty, to find a prisoner guilty of a less offence than that charged, if the 
evidence does not warrant a conviction of the greater, and therefore to 
tell them they were bound to acquit under those circumstances would 
be error. The cases cited by defendant’s counsel are under a system 
which does not permit, or did not when they were decided, a verdict 
for a minor offence included in a charge of a graver one of same class. 
The same reason applies to the refusal to unqualifiedly charge “ if the 
jury find that the accused cut Elvira Gilkie in a sudden affray in heat 
and passion without previous malice, they cannot find him guilty of the 
offence charged.” The charge was given with the qualification that 
they might return a verdict of guilty for a less offence than that 
charged. 

The jury returned a verdict in these words: “ we, the jury, find the 
accused guilty of an assault with a deadly weapon with intent to kill.” 
The Judge, thinking the verdict was not responsive to the charge, 
asked the jurors if they intended to find that the accused had inflicted 
no wound on the woman alleged to have been cut. The foreman 
replied the intention of the jury was to find the accused guilty of the 
offence, next highest in grade after that charged. The court in- 
formed them they had not done that by the verdict rendered, when all 
of them expressed a desire to render a verdict such as the foreman had 
stated. They were polled and each repeated what had already been 
said. The Judge informed them they had a right to correct their ver- 
dict so as to make it conform to their finding. The jury retired, and 
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on reappearing rendered the following verdict: “ we, the jury, find the 
accused guilty of making an assault with a dangerous weapon with 
intent to kill, inflicting wounds less than mayhem,” to all of which 
exception was taken. 

There was manifestly no attempt by the Judge to influence the ver- 


dict, but only to assist the jury in putting in form what they had found. 


A justly esteemed authority in criminal prosecutions has held that the 
court has a right to direct the jury to reconsider their verdict before it 
is recorded, and it is its duty to do so when satisfied there has been a 
palpable mistake. People vs. Bush, 3 Parker, 552. The Judge may 
require the jury to pass upon the indictment in such form of words as 
shall constitute a sufficient finding in point of law. Proffat Jury Trials, 
See. 459. 

Wharton says: Until the jury are discharged the verdict may be 
amended. If there is any informality, uncertainty, or impropriety 
about a verdict, the court may require the jury to amend it before they 
separate. Even where a verdict of ‘ not guilty” was pronounced by 
one of the jurors, which was entered by the clerk in the minute book 
and the prisoner discharged, it was held that upon it appearing that 
the verdict the jury intended was “ guilty,” the record could be legally 
amended, the verdict guilty recorded, and the prisoner committed. 3 
Wharton Crim. Law, § 3195. 

The Judge in the case at bar did not go as far as these authorities 
warrant, nor do we mean by citing them to entirely approve all of 
what was there said. He did not direct them at all, nor require them 
to do anything, but simply enabled them to do what they wanted, but 
did not know how to do until instructed. Judges cannot shut their 
eyes to the fact that the modern composition of juries with us is not a 
guarantee of intelligence, and it is of every day Observation that many 
of those who are by law declared competent jurors are incompetent to 
understand a verdict of more than two words, and would be staggered 
if required to frame a longer one. While we should promptly check 
an inferior Judge in an attempt to influence or direct a jury improp- 
erly, we must not hinder his efforts to enlighten them when he does 
not go beyond the bounds permitted by law. 

Arrest of judgment was moved on the ground that the indictment 
does not charge an offence known to the laws of this State in this, 
that the charge is for cutting with a dangerous weapon while the stat- 
ute makes penal only shooting, stabbing, or thrusting with, ete. It is 
argued that this section of the criminal law has undergone legislative 
construction, and the omission of the word “cut” has been impliedly 
declared material by an amendment inserting that word. The legisla- 
ture did amend Sec. 790 by inserting ‘“‘ cut, strike,” along with “ shoot, 
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stab, and thrust,” and singular enough, did not amend See. 791, which 
has the same verbiage, and needed it as much. Acts 1832, p. 40. 

It is also urged that the distinction between the words cut and stab 
was observed in an early case by this Court, where authority was cited 
for holding that an indictment for cutting was not supported by evi- 
dence of stabbing. State vs. Patza, 3 Aun. 514. 

Great and beneficial changes have been made in criminal pleading 
and practice since that decision, not the least important of which is 
the legalization of a verdict of an offence not charged in the indict- 
ment, provided it be less in magnitude and of the same generic class. 
State vs. Ford, 30 Ann. 313. 

The gravamen of the charge is the wounding with a dangerous 
weapon with criminal intent, and the manner of using the weapon 
ought to be of minor importance. It would be a reproach if, by our 
law, stabbing one to death was punishable and cutting one to death 
was not, and it would be a return to those niceties of construction 
which the lawyers in the infancy of criminal procedure inherited from 
the schoolmen, to make the degree of guilt depend upon whether the 
criminal had thrust his weapon forward in the bosom of his victim, or 
had drawn its sharp edge across his throat. 

In disposing of the present case it is not necessary to say whether 
the charge, as made in the indictment, is embraced within either of the 
words employed in Sec. 791 of the Revised Statutes. The offence, de- 
scribed and denounced in Sec. 794—whoever shall with a dangerous 
weapon, or with intent to kill, inflict a wound less than mayhem—is 
the crime of which the defendant was convicted, as is manifest from 
the terms of the verdict. It is an offence of less magnitude than that 
for which he was indicted, and of the same class, and under the salu- 
tary reform in criminal practice, already noted, the jury was authorized 
to convict of a less offence under the indictment for a greater. 

Judgment affirmed. 


DISSENTING OPINION. 

Pocuk, J. I cannot assent to that part of the opinion which justifies 
the conduct of the District Judge in directing the jury to retire for the 
purpose of correcting the first verdict which they had found and 
returned in this case. 

In my opinion the question, “‘ Gentlemen of the Jury, did you find that 
the accused had inflicted no wound on the woman alleged to have been cut ?” 
was suggestive of the opinion of the Judge that the jury had made an 
error on the facts of the case, and was manifestly calculated to influence 
them in receding from their finding. It was evidently an expression 
of surprise at the verdict, which was predicated on the belief that ne 
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wounds had been inflicted. and it had the unavoidable effect of draw- 
ing from the foreman of the jury the declaration that they intended to 
find the accused guilty of the next highest grade of offense after that 
charged in the indictment. 

Under our law, the trial Judge is expressly forbidden from using 
any expression tending to influence the decision of the jury on the 
facts. R.S., Section 1963. 

The second verdict returned by the jury was the direct result of the 
Judge’s question and actions in this connection. The first verdict of 
the jury was responsive to the charge, was not informal and presented 
none of the features which could justify the interference of the Judge 
with a view to its correction. 

The bill of exceptions taken to the proceedings at this stage of the 
trial, shows that after the above recited declaration of the foreman 
of the jury, the Judge directed the clerk to poll the jury for the pur- 
pose of ascertaining their intention, and the jurors in open court were 
required to auswer by stating when called whether this was their 
intention, as declared by their foreman. 

Such a proceeding was grossly irregular and presents the novel spec- 
tacle of a petit jury deliberating in the jury box, in open court, with 
the assistance of the Judge and of his clerk. I venture the assertion 
that no authority can be found in support of such a proceeding. 

For those reasons I dissent from the decree rendered in this case and 
I think that the accused was entitled to a new trial. 


Justice Todd concurs in this opinion. 








No. 8691. 


Mrs. MAGDALENA Mayer vs. Louis STAHR. 
HERMANN POHLMANN, INTERVENOR. 


The jurisdiction of this Court attaches to a suit in which one thousand dollars and interest 
and five per cent. attorney's fees thereon are claimed. The fees do not grow out of the 
capital and are no interest thereon. They constitute a distinct item of indebtedness. 

An intervenor has no right to substitute himself to a defendant, and raise issues not set up by 
him; particularly, where he is a third possessor, acquiring real estate, mortgaged with 
the pact de non alienando, for the payment ofa sum of money, and has legal notice of the 
mortgage and pact. 

Such intervenor cannot require security against the appearance of the lost mortgage note, 
where defendant did not ask the same. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
8 
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Sambola & Ducros for Plaintiff and Appellee. 
Wm. R. Mills for the Intervenor and Appellant. 


The opinion of the Court was delivered by 
BerMupDEZ, C.J. This is an action on a lost mortgage note for one 


thousand dollars, with eight per cent. interest since maturity and five . — 


per cent. attorney’s fees. 

The defendant, who is the drawer and mortgagor, having failed to 
answer, a default was entered against him. 

A party claiming to own the mortgaged property appeared in the 
suit, both by answer and petition of intervention, in which it is 
claimed : 

1. That the property cannot be sold to satisfy the mortgage debt, 
unless security be given to guard against the appearance of the lost 
note. 

2. That the attorney’s per centage cannot be demanded, because of 
an offer to pay the note in capital and interest, made previous to suit, 
provided the security was furnished. 

The intervenor calls his vendor in warranty who, answering, denies 
all liability and any right of interference by the intervenor. 

There was judgment rejecting the intervention and condemning the 
defendant to pay plaintiff’s claim, capital and interest and attorney’s 
fees, with costs of suit. 

From this judgment the intervenor has appealed. 

The plaintiff and appellee suggests waut of jurisdiction in this 
Court over the matter at issue. 

The claim. is made up of two distinct amounts, each constituting a 
capital of itself: first, that of the note, which is one thousand dollars, 
with the accruing conventional interest thereon; and, second, that of 
the attorney’s fees, which cannot be less than fifty dollars. The inter- 
est grows from the capital of the note and is an accessory thereto. 
The fees do not grow from that capital, are no interest upon it, but con- 
stitute a distinct debt, created by contract, contingent upon the hap- 
pening of an event, the case of non-payment at maturity of the debt 
secured by mortgage. 26 An. 61; 14 An. 35. The demand at the date 
of the institution of the suit exceeded one thousand dollars in capital, 
exclusive of interest. That fact settles the question of jurisdiction 
adversely to appellee. 


ON THE Merits. 
The record presents no issue whatever between the plaintiff and the 
defendant, who did not even answer and against whom a default was 
entered. The defendant did not therefore ask that the plaintiff be 
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ordered to give security under the provisions of Article 2279 of the 
Civil Code. 

On proper proof of the issuing of the note by the defendant, of the 
securing of the payment thereof by mortgage by him, with the clause 
de non alienando, of the loss and. advertising of the same, of the con- 
tinued acknowledgments, renewals and promises to pay by the defend- 
ant, the court condemned him to pay the note, with interest, and also 
the attorney’s fees mentioned in the mortgage act, which was duly and 
seasonably recorded. 

The only question which presents itself, after all, is simply: whether 
the intervenor can substitute himself to the defendant and, in any 
form, either by answer or petition of intervention, set up defenses 
which the defendant, although cited, has not thought proper to raise. 

The facts are, as to the intervenor, that the defendant, after mort- 
gaging the property, transferred it to his wife, who next sold it to the 
intervenor, in whose act of purchase the mortgage now sought to be 
enforced is mentioned expressly, from the recitals of the accompanying 
certificate of mortgage. 

It is well settled, as stated by the intervenor, that the third posses- 
sor of property mortgaged with the clause of de non alienando, has the 
same rights, no more, no less, against the mortgagee as are possessed 
by the original mortgagor; 4 An. 326; 2 An. 458; but it does not fol- 
low from that doctrine that where a mortgagor is cited and a personal 
judgment is asked against him for the debt secured and he refuses, by 
his silence, to ask security under the article cited, the third possessor, 
whom the mortgagee is authorized altogether to ignore, can set up 
such demand. 

The third possessor, in the case before the Court, has made himself 
both a defendant and an intervenor, praying for the relief already 
stated. 

It is settled that, under the provisions of the Code of Practice, Art. 
389, an intervenor cannot, without’ the consent of plaintiff, substitute 
himself in the place and stead of the defendant. 19 An. 462. 

Indeed, an intervention is a demand by which a third person re- 
quests to be permitted to become a party to a suit between other 
persons, by joining the plaintiff in claiming the same thing, or some- 
thing connected with it, or by uniting with the defendant in resisting 
the claims of the plaintiff, or, where his interest requires it, by opposing 
both. 

A demand in intervention is but an accessory to the main action. 14 
An. 427, 

The intervenor cannot change the issue between the parties, plain- 
tiff and defendant, and can raise no new one. His rights, on a proper 
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interest being shown, are confined to joining or resisting either the 
plaintiff or the defendant, or to opposing both. 

The intervenor in this case has done neither of these things. He 
raises a defense which the defendant has not made and calls in a party 
not connected with the suit by plaintiff against the defendant. 

The case is particularly so when the intervenor himself shows that 
he stands in the lieu and stead of the defendant, who is his vendor’s 
author, by whose acts and admissions he is conclusively bound, by 
reason of the pact de non alienando. 18L.5; 7 An. 145; 12 An. 56; 
22 An. 258; 32 An. 287; C. C. 2557. 

The object of such a convention is to authorize the creditor to pro- 
ceed against the debtor and the property as if no change of ownership 
had occurred, and without connecting the third possessor with the 
proceeding. 15 L. 268; 10 R.54; 4 An. 325; 8 An. 58; 33 An. 217; 
R. S. 3188, 3189. 

We find no error in the judgment appealed from, which is affirmed 
with costs. 

Rehearing refused. 








No. 8683. 


D. BERGAMINI vs. B. M. Bastian. 


The sale ofa commercial establishment, together with the good-will thereof, does not preclude 
the vendor from the right of opening a similar establishment in the same vicinity within 
a short time after the sale, in the absence of an express understanding or stipulation, 
under which the vendor had obligated himself not to engage in or pursue a aimilar busi- 
ness within a limited space or for a specified time. Good-will is a proper subject of trade, 
bargain and sale; but in a sale of good-will, courts cannot imply the additional contract 
or obligation not to do business on the part of the vendor. 

This doctrine finds its support in authorities under the Civil Law as well as under the 
Common Law. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Wilkinson & Armstrong and Armand Pilié for Plaintiff and Appellee: 


“The obligation of contracts extends not only to what is exprevaly stipulated. but also to 
everything that, by equity, custom or law, is considered as incidental to the particular 
contract, or necessary to carry it into effect.” C.C. 1903, 1901, 1945, 1963, 1964, 1965, 2543. 

Warranty respecting the buyer's peaceable possession of the good-will aold is of the nature of 
contract in the Civil Law of sale. And where the same is both implied and express, the 
vendor is obliged to maintain and keep the vendee iu possession of the good-will as much 
as lies in his power, and a fortiorari must do no act to disturb him in said possession. C.C. 
2475, 2476, 2503, 2504; Pothier on Sale, ‘‘ Warranty,” pp. 58 and 61; Trogel va. Helmers, 
Civil District Court of Orleans, 1881; Journal du Palais, Répetoire Générale, verbo Acha- 
landage, No. 8; ‘“‘ Dumont vs. Auger,” Jurisprudence Générale du Royaume, par Dalloz 
et Tournemine, anné 1825, Deuxiéme Partie, Cour Royale, p. 92; Journal du Palais, Foud 
du Commerce, No. 15; 12 An. S41. 
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“‘Good- Will” is of value, and can be bought and sold. C.C. 2448, 2449; 3 An. p.17; 9 An. 
294; 21 An. 391. 

‘‘Such sales are ver? common contracts with us, and violate no law that we are aware of; the 
effect of such contracts on the public weal is too remote to be noticed.” Wintz vs. Vogt, 
3 An. p. 17. 

Common law authorities are entirely inapplicable to the present cause, as the warranty res- 
pecting the buyer's peaceable possession of the thing sold is unknown and foreign to t he 
common law. 3 An. p. 17; Coke's Littletun, Par. 102; Smith on Mercantile Law, pp. 
264, 165. 

Eviction means the ousting or deprivation of a legal right, by the act either of a third person 
or the vendor; the latter is not even allowed to stipulate that he shall not be responsi ble 
for his own personal acts. C.C. 2504; Pothier on Sale, No. 86; 13 La. An. 236. 

Where by the wilful acts of the vendor, through interest or bad faith, the vendee has been 
evicted or deprived of the totality or a part of the good-will purchased, the latter has a right 
not only to recover damages, propter non rem ipeam habitam, but also the loss of profits 
of which he has been deprived by the bad faith of the vendor. C. C. 2514; Demolombe, 
Vol. 24, No. 582 et seq ; C. C. 2516, 1934; Pothier on Sale, pp. 58 to 61, and authorities 
before quoted. pn 

The vendee has also the right to enjoin the farther illegal interference by the vendor, with 
what is left of the good-will sold. And if plaintiff's claims for damages propter non rem 
ipeam habitam should be d di istent with his prayer for an injunction restrain- 
ing defendant from further illegal interference, such an objection should have been 
pleaded by exception in limine litie in the lower court. 8 An. R. p. 48, and French 
authorities before quoted. 





Aug. Bernau for Defendant and Appellant : 


A contract by which a person binds himself not to do business within certain limits and 
for a limited time is notin restraint of trade. 4 Daly 168 N. Y. Rep.; 53 Penn. St. 467; 
59 Penn. 194; 78 Penn. 196;°9 An. 294; 3 An. 16. 

_ Such contracts must be express and cannot be implied, and must be reasonable and impose 
no general restraint, otherwise they are void. 19 Pick. 51; 13 Allen, 370; 53 Penn. St. 
467; 59 Penn. 104; 78 Penn. 196; 4 Daley 168 N. Y. Rep.; 6 Henn. 384, N. Y. Rep.; 3S. C., 
781 N. Y. i ae 

. The sale of the ‘ good-will" of a trade or business, in the absence of an express stipulation 
to the contrary, does not preclude the seller from setting up the same kind of business 
again in the same neighborhood, and he may generally advertise his new business and 
deal with former customers who voluntarily come to his new place, being simply restrained 
from resorting to deceptions and misrepresentations, calculated to implant in the patrons 
of his vendee the belief, that he is still carrying on the identical business sold to him. 
Smith's Mere. Law, 252; Ohio Rep. 1857, 1 D. 294, 296, 298; 5 Allen's Rep. 345 ; Story on 
Partn. § 100; 60 Penn. St. 458; 1 Pars. [ Penn.| 473; 3 Brewat. [Penn.) 133; 2 W.N. C. 
{Penn.] 697; 1 Rose, 123; 17 Vea. 346. 

. Ina suit against the vendor of the good-will of a business the general allegation: ‘that 
posters and handbills advertising and parading the same have been printed and circulated 
by him or his agents and other practices successfully resorted to in order to attract his 
former customers to his new establishment” [in the absence of a prohibitory clause,] 
displays no cause of action. 


J. R. Beckwith on the same side. 


The opinion of the Court was delivered by 

Pocnt, J. This is an action for damages for the alleged violation 
of warranty by the vendor of an eating-house, together with the good- 
will thereof, and grows out of the following facts taken from the record: 
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On the 17th of June, 1881, the defendant, Bastian, sold by notarial 
act, for fifteen hundred dollars cash, to plaintiff, Bergamini, a “ coffee 
and pastry establishment” situated at No. 21 Royal street, in this city, 
together with its contents and appurtenances, and “ together with the 
good-will thereof ;” and the purchaser, being placed in immediate pos- 
session, proceeded at once to carry on the business of the concern. 

On the fifth of November following, the defendant, Bastian, opened 
at Nos. 18 and 20 Royal street a similar establishment, and announced 
it by handbills as the “ Mammoth Coffee Saloon and Dining Rooms,” 
and has carried on that business from that time on to the day of the 
trial below. 

Now plaintiff, after stating these facts, charges that by opening his 
new establishment at the time and place mentioned, the defendant has 
violated his warranty under the sale, and has completely destroyed 
the good-will stipulated in the transfer. 

He alleges that the establishment and its contents were worth only 
$500, and the good-will thereof being worth $1000 of the purchase 
price, he has therefore been virtually evicted through the acts in bad 
faith of defendant, who has in addition caused him damages in the sum 
of $500, for loss of profits, and he therefore prays for judgment against 
him in the sum of fifteen hundred dollars. 

His petition was filed in December, 1831. 

The defendant excepted : 

1. That the notarial act of sale contains no stipulation that defend- 
ant shall not engage in business. 

2. That good-will is incapable of sale or ownership. 

These and two other exceptions, not now insisted upon, having been 
overruled, he filed a general denial, followed by an admission to have 
opened business at 18 and 20 Royal street, aud urged other matters of 
defense. 

We shall deal with the various defenses as amounting to a general 
denial, coupled with the admission above stated, and putting at issue 
all the material facts averred and the law relied upon by plaintiff. 

This case was tried by a jury; and the defendant prosecutes this 
appeal from a verdict and judgment of five hundred dollars as dam- 
ages.~ Plaintiff moves for an amendment of the judgment with a view 
to recover the full amount of his claim. The contention hinges upon 
the proper construction of the sale of June 17, 183], and of the obliga- 
tion of warranty on the part of the vendor, of the good-will of the 
establishment, as affected by his subsequent acts in opening a similar 
establishment in close proximity to that which he had sold to plaintiff. 

Plaintiff contends that the legal obligation of the vendor to warrant 
the peaceable possession and enjoyment of the good-will necessarily 
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implies the obligation not to enter into a similar line of business at a 
short distance from the other, calculated to draw customers from the 
concern which he had sold, and to thus destroy the good-will sold and 
warranted. 

This construction is resisted by the defendant who urges that the 
vendor, under such circumstances, will not be held to have thus con- 
tracted not to enter into a similar business, in the absence of an ex- 
press stipulation to that effect, and that a contract in restraint of 
trade cannot be presumed and enforced by the courts. 

The issue thus presented has not yet been the subject of inquiry in 
our jurisprudence, and it therefore presents a new question, of serious 
importance to commerce, to the solution of which we have bestowed 
unusual care, thought and study. 

The three cases quoted from our Reports do not involve the present 
issue, but the principles therein settled afford some assistance, in our 
present researches, and throw some light on the subject of this 
controversy. 

They settle the principle that good-will can be the subject of a sale 
in commercial contracts, and that the clause in an act of sale by which 
the vendor binds himself not to pursue the same trade or business as 
that which he sells, within a specified limit and for a specified time, is 
not invalid as being in restraint of trade, and can be enforced by the 
courts. ‘ 

Such was the issue presented, and such was the adjudication made 
in the cases of Wintz vs. Vogt, 3 An. 16, and Verges vs. Forshee et al., 
9 An. 294. The decision in the case of the Succession of Jean Tourné, 21 
An. 391, defined the meaning in law of the term “ good-will,” and 
re-affirmed the doctrine that it was a legal subject of trade, and bar- 
gain and sale. 

The term has been defined by several authors, whose definitions, 
although varied in terms, all appraximate to the same meaning. The 
following definition by Judge Story commends itself for its clearness 
and vast comprehension: “ Good-will is the advantage or benefit 
which is acquired by an establishment, beyond the mere value of the 
capital, stock, funds or other property employed therein, in conse- 
quence of the general public patronage and encouragement which it 
receives from constant or habitual customers, on account of its local 
position or common celebrity or reputation for skill or affluence, or 
punctuality, or from other accidental circumstances or necessities, or 
even from ancient partialities or prejudices.” 

By the French authorities, by whom it is known as “ achalandage,” 
it is held to be “la réunion fictive des practiques ou chalands qui 
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achétent habituellement chez un marchand ou dans une maison de 
commerce.” 

This definition, although more condensed or slightly more restricted, 
conveys the main idea which prevails in Judge Story’s. 

Proceeding now to define the good-will of the establishment which 
Bastian sold to Bergamini, we find from the record that the business 
which Bastian had been engaged in for about eighteen months or 
more, consisted of a saloon where refreshments, consisting of liquids 
and food, were sold at reduced prices, comparing with other lunch 
houses or restaurants, with a run of custom depending mainly on the © 
proprietors and employees of adjoining gambling houses, and of other 
customers drawn to it by its central position and by the superior quality 
of the milk and of the pastry therein served at all hours, and with 
neatness and punctuality. The house bore no outward sign or trade- 
mark, and did not even contain the name of its owner on the outside. 
The only means used as an attractive sign was a blackboard containing 
in large letters a list of the dishes and other articles served daily and 
the prices thereof. 

The evidence fails to show that the name of Bastian, the owner, or 
his peculiar style of running the house, or his renowned skill as a host 
of repute, contributed to the popularity of the establishment, or served 
to attract an exceptional run of customers. 

We therefore understand that the good-will of the establishment, 
which was contemplated in the sale from Bastian, was the advantage 
or benefit, beyond the mere value of the lease of the premises, of the 
appurtenances and other movable property, such as furniture, crockery - 
ware, etc., which the establishment had acquired by the run of cus- 
tomers which had been in the habit of drinking and eating at that 
place, to which they had been drawn on account of its central position, 
or of its proximity to such customers’ places of business or residence, 
and on account of the style and manner of the service, and of the 
quality and price of the refreshments therein dealt out. 

As we have stated above, there is no dispute as to the delivery of 
all the things that were sold, but the complaint is that the vendor has 
violated the obligations of his warranty of the good-will—by opening 
in the vicinity, a short time after the sale, a similar business, to which 
he attracted the customers of the Bergamini establishment. 

Plaintiff contends, and it cannot be disputed, that the vendor’s obli- 
gation of warranty must be measured under the provisions of the civil 
and not of the common law, and hence, he argues that the vendor’s 
obligation of warranty is violated by any act of his which tends to 
disturb his vendee in the peaceable possession of the property or thing 
sold by such vendor. 
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To that extent, we clearly assent to plaintiff’s theory, which finds 
unqualified support in our law as well as in our jurisprudence. But 
when he goes further, and seeks to construe the act of a vendor of an 
establishment, together with the good-will thereof, in opening a short 
time after the sale and in the same vicinity a similar establishment, 
as an act tending to disturb his vendee in the peaceable possession of 
the “‘ good-will” transferred by said vendor, who had not bound him- 
self not to resume business in the manner complained of, we cannot 
follow him and we must pause, as Bastian’s name did not figure as a 
sign to the house, as he used no distinguishing name or trade-mark for 
the business, and as his personal skill or reputation as a specialist 
was not the attraction of the custom; we are safe in the conclusion, 
that none of these elements entered in the “ geod-will” contemplated 
by the parties in the transaction ; and thet in the language of our pre- 
decessors in the case of Tourné, (21 An. 391): “ It is not exclusively 
to the person that what is termed the good-will is attached, but it is 
chiefly to the place.” 

Hence, we must hold that in opening a similar establishment at Nos. 
18 and 20 Royal street, and in soliciting custom from the public and 
from his old patrons, by means of circulated handbills and by the 
usual modes of advertisement, he committed no act tending directly 
or necessarily to disturb the establishment situated at 21 Royal street, 
from its peaceable possession ‘and enjoyment of the custom which had 
patronized that establishment previous to apd since the 17th of June, 
1881. ef te 

Plaintiff complains particularly of the appeal made by Bastian in 
his handbills, some of which had been distributed in the saloon at No. 
21 Royal street, *‘ to his old patrons,” and he naturally concludes that 
this expression had a direct, if not an exclusive reference to the cus- 
tomers secured by Bastian at the time that he sold to plaintiff. 

But the evidence shows that Bastian had been engaged in this line of 
business for upwards of twenty-five years, and that he had successively 
kept four or five similar establishments in this city ; and hence, he must 
have had many other “ old patrons” besides those who had dealt at 
No. 21 Royal street. 

Holding, as we do, that he was not in the least precluded by any 
stipulation in his contract with plaintiff from resuming the business of 
saloon and lunch house in any portion of this city, we must recognize 
his right to resort to ordinary means of advertising his business, and 
to other modes of soliciting patronage or custom; and the evidence 
which we have read carefully and considered materially, fails to show 
that he directed his efforts to draw custom from Bergamini more than 

9 
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from any other dealer in the same line of business. It is in evidence 
that since June, 1881, several similar establishments have been opened 
in the same block, one of which is immediately adjoining plaintiff’s, 
and the conclusion that the shrinkage in plaintiff’s business is to be 
attributed to natural chances of trade and to’ the consequences of 
increased competition, more than to any act of the defendant, is not 
only reasonable, but is supported by the evidence and by all the — 
equities of the case. 

In support of his theory, plaintiff invokes the particular construction 
of such contracts which he claims to have prevailed in civil law juris- 
prudence, and he firmly repudiates any and all common law authorities 
on the subject. A careful examination of the authorities under both 
systems has disclosed to our minds the fact, that on the point which 
we are now discussing there is no material difference between the 
decisions of the civil law and of the common law courts. The shade of 
difference between the two lines of authorities is on the question of 
the binding effect of contracts under which a party stipulates not to 
pursue a particular line of business, on which point the common law 
authorities have a tendency to discountenance such contracts as in 
restraint of trade, and as tending to foster dangerous monopolies, while 
the civil law authorities seem to tend towards the binding effect of 
all such contracts or stipulations. But ou the proposition, which we 
maintain in this opinion, that the vendor of an establishment, with the 
good-will, does not preclude himself from resuming business in the 
same line, in the same place or vicinity, and a short time after the 
sale, in the absence of an express understanding or stipulation to that 
effect, we find ample support from decisions and respectable authori- 
ties under both systems.- Crutwell vs. Lye, 17 Vesey R. High Court 
Chan.; Bassett et al. vs. Percival, 5 Allen, 345. 

In our researches among French authorities, we find that the Court 
of Cassation, in the case of Boultier, on appeal from Augers, reported 
in “Journal du Palais” for 1870, p. 89, held: ‘“‘ He who sells an estab- 
lishment with the good-will thereto attached, will not be held by the 
simple fact of the sale, and in the absence of a special agreement, to 
have renounced or abandoned the right to open and earry on a similar 
establishment.” ‘ Celui qui vend un fonds de commerce avec l’achal- 
andage en dépendant n’est pas réputé par le fait seul de la vente et en 
l’absence de conventions spéciales, avoir renoncé au droit de fonder et 
d@’exploiter un établissement semblable.” 

We have given due consideration to the two cases quoted from the 
same tribunal by plaintiff’s counsel, and we do not think that they are 
applicable to the issue presented in this case. 
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The case of Auger vs. Dumont, decided in 1824, presented substan- 
tially the following facts : 

In insolvency, the business of Auger, a chocolate manufacturer, had 
been sold to Dumont, who at once opened his business as ‘‘ Dumont, 
successor of Auger,” keeping the same sign and trade-mark on the 
front of the house as the furnisher of chocolate to the Courts of 
France, Austria and Russia, with the arms of each of those nations 
emblazoned on the sign. In addition, Auger engaged his services as 
an employee of Dumont, joining in a circular of Dumont, in which the 
customers of Auger were informed of the latter’s new engagement. In 
the course of events he left Dumont, and proceeded to open a choco- 
late establishment of his own in the same vicinity, to which he attached 
the same trade-mark, advertisement and arms of the several countries, 
and he issued circulars denouncing that Dumont was not his successor. 

The Court of Cassation held that such acts were an infringement of 
the good-will transferred to Dumont, but no such facts are disclosed 
by the record in this case. 

The case of Coche vs. May, decided in 1836, turned upon the con- 
struction of the sale of a coffee-house, with the good-will, and with 
the avowed intention by the vendor of going into the business of 
brewery, and said vendor, within a short time thereafter, refitted and 
opened a similar establishment or coffee-house in the immediate 
vicinity. j 

The difference of the issue in these two cases and the present suit is 
too striking for further comment. Our conclusion is, therefore, that 
the verdict and judgment appealed from are erroneous. 

Under these views, we find no necessity of passing upon the injunc- 
tion prayed for by plaintiff for the purpose of restraining defendant in 
the pursuit of his new business, as well as upon other issues presented 
by the pleadings. 

It is, therefore, ordered, adjudged and decreed, that the verdict of 
the jury be set aside and that the judgment of the lower court be 
annulled, avoided and reversed ; and it is now ordered that plaintiff’s 
demand be rejected and his suit dismissed at his costs in both Courts. 

Rehearing refused. 





SUPREME COURT OF LOUISIANA, 





State ex rel. Canal Company vs. City et al. 





No. 6677. 


THE StaTE or LOUISIANA EX REL. THE Mississipr1 & MEXICAN 
Goutr Sure CanaL Company vs. THE City oF NEW ORLEANS ET AL. 


In case of mandamus against public officers in Louisiana, the proceeding does not abate by 
the retirement from office of such officers. 

A mandamus does not lie against the City of New Orleans, to compel the bud seting of a 
judgment which is a nullity on its face. 


PPEAL from the Superior District Court, for the Parish of Orleans. 
Lynch, J. 


Lacey & Butler for the Relators and Appellees. 


Saml. P. Blanc, Assistant City Attorney, and C. F. Buck, City 
Attorney, for the Respondents and Appellants. 


The opinion of the Court was delivered by 

Topp, J. The relators, claiming to be judgment creditors of the 
City of New Orleans, took this appeal from a judgment of the Third 
District Court of said City, refusing a mandamus applied for against 
the Mayor and Administrators of the City, to compel them to register 
and pay plaintiffs’ judgments in the manner prescribed by the City 
ordinances. 

The transcript was filed in this Court on the 24th of May, 1877. 

On the 4th of November, 1880, the relators representing that the sev- 
eral defendants against whom the writ was directed no longer held the 


offices of Mayor and Administrators, filled by them at the time the 


writ issued, and denying the right of this Court to substitute the 
present incumbents of the offices in place of the defendants, moved 
the Court to declare the proceedings abated and dismiss them, without 
prejudice to relators’ right to renew the mandamus against other 
parties. 

This motion is opposed by the attorney representing the City. 

The question presented by the motion is the only one we have to 
consider. 

The relators contend that the mandamus necessarily abated on the 
retirement from the offices mentioned of the persons who then occu- 
pied them; and they further insist that this court is without jurisdic- 
tion to substitute the present incumbents of these offices as parties. 

The sole authority relied upon by the relators’ counsel in support of 
their motion is the case of the United States vs. Boutwell, 17 Wallace, 
607. 

Upon an examination of that case, we find that the ruling relied on 
was made, as declared by the Court, under the provisions of the Stat- 
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ute of 9th Anne, chapter 20, Sec. 1, which was in force in the State of 
Maryland when the District of Columbia was part of that State, and 
hence, was in force in the District when the decision referred to was 
rendered. The Court, by the terms of its opinion, confine the effect of 
the decision to the District of Columbia, for it says, quoting the 
language of the decision : 

‘Therefore, whatever may be the rule elsewhere, here a writ of 
mandamus must abate-whenever the performance by the defendant of 
the personal duty it seeks to enforce has become impossible.” 

In the same decision the Court goes on to declare that the statute 
under which its ruling was made had been altered in England, and 
that a change in the officials no longer operated as an abatement of 
the proceeding. 

This latter view of the subject has been expressly sanctioned by 
many decisions of the State Courts. 15 Wis. 30; 65 N. C. 114; 2 Met. 
(Ky.) 56, 63, 71, 18; B. Mon. (Ky.) 7, 13. 

And it is in accord with the doctrine laid down by writers who are 
held in the highest respect, and whose works are quoted as authority 
on the subject. Dillon on Corporations, 700, 701, 703; Willcock, 389. 

A fair construction of the Articles of the Code of Practice on the 
subject of mandamus, which must govern the proceedings by this writ 
in this State, warrants the conclusion contended by the defendants 
in this case that the change of officers did not effect an abatement of the 
proceeding. 

In the case of the State ex rel. Barbin vs. Secretary of State, 32 An. 
579, we had occasion to show, upon the authority of prior decisions of 
this Court, that the writ of mandamus, as provided by our Code, was 
broader in its scope and intendment than under the common law, and 
was not to be authoritatively construed by the adjudications under 
that system. 

We might infer from the proceedings in this case, that the views of 
the relators’ counsel were at one time in harmony with these views. 
After the judgment of the lower court was rendered, but before any 
appeal was applied for, the change of officials took place. If this 
change operated as an abatement of the proceeding, that abatement 
took place simultaneously with the change of incumbents. Such 
abatement, had it resulted from the event mentioned would, of itself, 
have rendered inoperative the judgment of the lower court refusing 
the mandamus, and no appeal from such judgment would have been 
necessary. Yet we find that it was nearly a year after this change of 
officials that the appeal was applied for and taken. 

Lastly, it is urged that, the officials having gone out of office, against 
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whom the writ was originally directed, this Court is without authority 
to make the present incumbents of these offices parties; that such 
action would involve the exercise of original jurisdiction. 

It must be understood that this writ was directed against the Mayor 
and Administrators of the City of New Orleans, the names of the in- 
cumbents of these offices not being known or mentioned in the pro- 
ceeding. In such a case it might be reasonably held that the pro- 
ceeding was essentially against the corporation, as our system of 
practice expressly authorizes; and in such case there is high authority 
for the doctrine that there is no necessity for making new parties to 
meet changes that may occur in the officials of a corporation; but 
that the incumbents who represent the corporation when the final 
judgment is rendered are equally subject to the decree, as would be 
the parties who filled the offices when the writ issued, had they still 
remained in office. 

See authorities above cited. 

But it is not necessary to decide this point; for if it should be neces- 
sary in this case to make new parties, we have no doubt of our authority 
to make the necessary orders therefor in aid of our appellate juris- 
diction, under the express provision of Article 877, C. P., which de- 
clares, that ‘the Supreme Court, as well as other courts, possesses the 


powers which are necessary for the exercise of the jurisdiction given 
to it by law.” And that they can exercise this power in the exigency 
presented by this case is the settled jurisprudence of this State. 
_Planter’s Bank, 2 An. 430; H. D. vol 1, pp. 68, 69. 

The motion to dismiss the proceeding and declare the same abated 
is, therefore, denied. 


BerMupeEz, C.J. This isa proceeding for a mandamus to compel the 
City of New Orleans to budget and, by diverse processes, to pay a 
judgment claimed to have been legally rendered on March 20th, 1873, 
in favor of the relators against the City for $65,956.75, with 10 per cent. 
$6,595.65 and interest, the consideration whereof was a drainage as- 
sessment of two mills per superficial foot on lands owned by the 
City within the Fourth Drainage District. 

Numerous defenses were set up by the defendants, among which the 
invalidity of the judgment. 

There was judgment for defendants refusing the mandamus, and the 
relators have appealed. 

In the matter of the Succession of Patrick Irwin, 33 An. 63, the va- 
lidity of this very judgment was inquired into and passed upon. 

It was declared to have been rendered without warrant of law and 
to be null and void as against the Succession of Irwin. This ruling in 
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the subsequently decided case of Delavigne, 34 An. 97, was affirmed. 
We have no reason to question the correctness of the views thus 
announced. 
The judgment propounded upon by the relators being a nullity, its 
payment by the City can be enfurced neither directly nor indirectly. 
Judgment affirmed. 








No. 8714. 


THE STATE OF LOUISIANA Vs. ADOLPHE CLAUDE ET AL. 


Art. 117 of the Constitution and Act 77 of 1880 contain nothing inconsistent with previously 
existing laws authorizing District Judges to call special jury terms; and the latter, 
therefore, are not repealed. 

Where, in calling such a term, the Judge has complied with all the duties imposed on him by 
the law, the partial failure by the clerk to perform all the daties imposed on him, with 
reference to giving notice, will not invalidate the term, under the circumatances disclosed 
in thie case. 

Where the Judge was appointed to fill a vacancy during the recesa of the senate, and then 
appoints jury commissioners, his subsequent confirmation by the senate and taking a new 
oath, does not create such a new term as vacates the offices of the jury commissioners and 
requires a new appointment. 

Act 44 of 1877 conferring on clerks the ex-oficio duty of acting as jury commissioners, is not 
repealed by Art. 122 of the Constitution, or Acta 106 of 1880 and 43 of 1882. 

Evidence as to the dangerous or vicious character of deceased is not admissible unless the 
proof previously administered has laid the legal foundation for the admission thereof, 
which, under the statements of facta made by the Judge in the bill of exceptions, has not 
been done in this case. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
Clegg, J. 


J.C. Egan, Attorney General, and Jos. A. Chargois, District Attorney, 
for the State, Appellee. 


C. Debaillon and C. H. Mouton for Defendants and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. The indictment of defendants for murder was presented 
at and during a “ special jury term” called and held by the Judge of 
the court. 

On the first day of the term, motion was made by defendants to 
quash the venire of jurors, the denial of which motion is one: of the 
errors now assigned. The grounds of the motion will be stated and 
determined consecutively : 

1. That under the existing Constitution and law of the State, Dis- 
trict Judges have no power to eall special jury terms. 
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Article 117 of the Constitution of 13879 contains nothing inconsistent 
with pre-existing laws, or prohibitive of subsequent legislation, author- 
izing District Judges to hold adjourned or special terms of their courts, 
when found necessary, and to summon juries to attend the same and 
to transact business civil or criminal thereat. 

Art. 117 evidently regulates only the regular terms of the courts by 
providing the least number of terms and the least number of jury terms 
which shall be held, and by directing that, until provided by law, such 
terms shall be fixed by rule of court not to be changed without thirty 
days’ notice. None of its provisions forbid, expressly or by implication, 
the holding of necessary special terms according to laws then or 
thereafter in existence. Considerations of importance to the State and 
to accused persons enforce the necessity for the existence of such 
power—as in the cases suggested of illness of the Judge at the regular 
term, or of overflow of the parish at the same period, or of failure of 
a jury at the regular term for any cause—in all which cases, the neces- 
sity of waiting till the next regular term would entail grievous injury 
as well to the interests of justice as to the rights of accused to a speedy 
trial. We should not lightly infer an intention in the Constitution to 
abrogate so conservative a power; and certainly no such intention is 
expressed in the instrument; norin the provisions of Act No. 77 of 
1880, which likewise deals exclusively with regular terms of the 
District Court, except in the proviso to Section 5 thereof, which 
declares “ that the District Judges may provide for other jury terms in 
any parish when, in their discretion, it may be required.” The objec- 
tion that this proviso is not covered by the title of the Act, is evidently 
unfounded, and it is a legislative recognition of the power to call special 
jury terms. 

2. It is next contended that, admitting the power to call special 
terms, yet this particular term was not called according to law and was, 
therefore, an illegal term. This objection is of the most radical char- 
acter, attacking the jurisdiction and power of the Judge to perform 
any judicial functions at such a term and, if sustained, would strike 
with nullity all his proceedings. 

Section 1931 of the Revised Statutes confers upon the District Judges 
the broad authority to hold special terms, ‘‘ whenever they may find it 
necessary.” ag 

Section 1932 declares: ‘‘ Whenever a special term of the court shall 
be ordered, the Judge ordering the same shall notify the clerk of the 
court, and he shall give notice thereof by publication in one or more 
newspapers published in the parish where the court is to be held, if 
there be one; and by notice posted on the door of the courthouse, at 
least thirty days before the commencement of the term.” 
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This Section provides for two classes of duties, one to be performed 
by the Judge, the other by the clerk. 

In this case the Judge, vested, as we have seen, with unquestioned 
authority to call the special term, performed every duty imposed on 
him. His order was made in open court, at a regular term, and in 
ample time and in conformity with every legal requirement, and it 
contained the express direction to the clerk “ to enter of record this 
order, and to give public notice of the same in the manner required by 
law for the period of thirty days from this date and before the 14th 
day of March, 1882.” 

The clerk substantially complied with the requirement of notice by 
publication in the newspaper of the parish, but neglected to post the 
notice on the courthouse door. 

The question is, whether the right of the Judge to bold the special 
term, called by him in the exercise of express statutory authority, and 
after compliance with every duty imposed on him, can be defeated by 
failure of the clerk to perform a duty in connection therewith imposed 
by law upon him. 

If so, it would give the clerk the extraordinary power of nullifying 
the authority vested by the law in the Judge and of preventing the 
holding of any special term. 

Such a doctrine cannot receive our assent. 

The question is not entirely new. It arose in a case before the 
Supreme Court of Mississippi, from which we quote: 

“By the 22d Section of the Act to establish the criminal court of 
this State, it is provided that, whenever it shall be deemed necessary, 
the Judge of said court may hold special terms upon giving twenty 
days’ notice thereof. The question of the necessity and propriety of 
directing a special term is thus referred entirely to the discretion of 
the Judge. * * The twenty days’ notice of the holding of any such 
special term is required for the information of those who may have 
causes or business in the same, but it is not necessary to confer 
jurisdiction. In this respect, the act is merely directory.” Friar vs. 
The State, 8 How. (Miss.) 422. 

In a case in Kentucky, the statute was the following: ‘‘ When the 
business requires it, a Circuit Judge may hold a special term in any 
county in his district. If the order be made im vacation for a special 
term, notice thereof shall be posted up at the courthouse door, ten days 
before its commencement.” The Court said: “ The constructive object 
of such notice decides the question of jurisdiction. Did the legislature 
intend the ten days’ notice should be indispensable to the jurisdiction, 
or, in other words, a fundamental condition of the validity of the pro- 
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ceedings of the called term, or intend only that the requisition of the 
notice should be merely directory or precautionary? It seems to us, 
that the latter was the sole purpose.” The Court proceeds to discuss 
the question and maintain its conclusion at length. Blimm vs. Com- 
monwealth, 7 Bush, 320. 

It will be observed, that both the cases quoted were criminal, and 
that the duty neglected was one imposed on the Judge himself. Had — 
such been the case here, we should have hesitated to adopt the conelu- 
sions of those courts, and weighty authority to the contrary exists. But 
considering that here the Judge did everything required of him, and 
that the omitted duty was one imposed on the clerk alone, we feel fully 
justified in holding that its omission did not invalidate the call or 
destroy the jurisdiction at the term, especially as the failure of notice 
was partial only, and as the complaint of its sufficiency is purely 
technical, unsupported by any suggestion of actual injury. 

3. The next objection is levelled at the capacity of the jury com- 
missioners, because their appointment had not been made by the Judge 
during his then current term. The Judge was originally appointed 
and commissioned by the Governor to fill a vacancy during a recess 
of the legislature. He then qualified and appointed the jury com- 
missioners, who duly accepted. He has held the office of Judge ever 
since. The fact that his appointment was subsequently sent to and 
confirmed by the senate, did not necessitate a reappointment of com- 
missioners, who had been appointed by himself, to hold office during 
his pleasure. 

4. It is urged that under the present Constitution, Art. 122, and 
subsequent legislative acts, clerks of court have po longer power or 
authority to act ex-officio as jury commissioners. The proposition is 
groundless. Act 44 of 1877, conferring this duty upon clerks, is not 
inconsistent with any provision of the Constitution or of Acts 106 of 
1880 and 43 of 1882 and, therefore, is not repealed by them. Our rea- 
sons for this conclusion are apparent from the face of the provisions 
of law referred to, and need no enforcement. 

We have carefully examined the several bills of exceptions to the 
rulings of the Court in the course of the trial. 

Only one is argued here, to the ruling of the court, excluding 
evidence of the bad and dangerous character of the deceased. If we 
were to accept the statement of facts proved as a foundation for the 
evidence made by counsel in his bill, the exception would be sound. 
‘But the Judge, in his own statement embodied in the bill, denies the 
‘correctness of that statement, and makes one radically different, which 
we are bound to accept and which leaves no possible foundation for 
the introduction of such evidence. From that statement it appears 
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that there had been no proof of any assault or hostile demonstration 
by deceased at the time of the killing, or of any circumstances estab- 
lishing the status of accused as acting in his right or under belief that 
he was in danger of death or grievous bodily harm. Proof of this 
nature is essential to establish an exception to the general rule, that 
evidence of the character of deceased is inadmissible. Wharton Cr. 
Law, $641. 

We discover no error in any of the rulings of the Judge. 

Judgment affirmed. 

Rehearing refused. 
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Revenue Act 4, Sec. 12, p. 90, 24 Ex. Sess. of 1881 is constitutional. Persons employed by @ 
principal who has paid his license, and who do no business on their personal account, 
whose services, rendered within the State, are exclusively devoted to and enumerated by 
such principal, are ‘clerks "’ within the immunity of Article 206 of the Constitution, and 
therefore exempt from paying the license exacted from “travelling agents" under the 
said Act. 


gees from the Justice Ward’s Court, Fifth Ward, Parish of East 
Feliciana. And from the Fourth City Court of New Orleans. 


John McEnery and W. B. Sommerville for Plaintiff and Appellee. 
Saml, P. Blane and I. H. Stauffer, Jr. for Defendant aud Appellant. 


The opinion of the Court was delivered by 

MANNING, J. These cases present the same question, and were 
argued and submitted together. The defendant in each case is an 
employee of Stauffer, Macready & Co. of New Orleans, and the object 
of the suits is the collection of fifty dollars from each of the defendants 
for license tax as a travelling agent of that firm. The law imposing 
this tax reads: 

* All travelling agents of this or other States or countries, offering 
any species of merchandise for sale, or selling the same, shall, if repre- 
senting one house, firm or business, pay a license of fifty dollars per 
annum. If representing two houses, firms or business, shall pay a 
license of seventy-five dollars per annum.” Acts 1281, 2 Ex. Sess., p. 
90. 
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The proceedirgs were summary under Secs. 12 and 17 of that Act, 
and exception was made to them for unconstitutionality because the 
title of the Act does not express that mode of remedy as its object. 
The title is, “an Act to levy, collect, and enforce payment of an 
annual license upon all persons * * pursuingany * * vocation, 
ealling or business, except,” ete. 

This covers any mode of enforcing payment whether summary or 
otherwise. The title of an Act can only indicate the general subject 
of the law by some concise expression, sufficient to indicate the chief 
matter, to which the details in the body of the Act are auxiliary. The 
design of the constitutional provision is to prevent the legislature 
uniting in one Act objects which have no necessary or natural connec - 
tion with each other. It cannot be said that the imposition of a tax 
and the provision to enforce its payment have no necessary or natural 
connection. Municipality vs. Michoud, 8 Ann. 605 ; Stale vs. Waples, 12 
Ann. 343; Slack vs, Ray, 26 Ann. 675; Shreveport vs. Jones, Idem, 708. 

The constitutionality of Secs. 12 and 13 is attacked on the ground 
that the license is not graduated, and that the latter section has a 
separate object, distinct from the other parts of the Act, viz: confer- 
ring on municipal and parochial bodies the right to impose license 
taxes on any business or profession. This provision does not affect 
either of the defendants. No municipal or parochial tax is demanded 
of either of them. It will be time enough to consider the unconstitu- 
tionality of that section when a defendant, who is affected by it, shall 
present the question. If that section be null, the other parts of the 
Act are not thereby invalidated. Williams vs. Payson, 14 Ann. 7; 
Moore vs. New Orleans, 32 Ann. 726. 

The Constitution, Art. 206, does not prescribe any mode of gradu- 
ating a license tax. On the contrary, it authorizes different modes in 
certain cases. Art. 217. The mode adopted must necessarily be prac- 
ticable. The defendant, as the record shews, does vot keep books 
from which the amount of his sales ean be ascertained, and the impo- 
sition of a specific sum—tifty dollars, if he represents one house, 
seventy-five dollars if he represents two or more—is the only practi- 
cable mode, and is a compliance with the constitutional requirement. 
Peddlers and transient dealers are commonly taxed a specific sum by 
the year because they are likely to escape any other. Cooley’s Taxa- 
tion, 390. 

The legality of the tax is contested on the ground that the defend- 
ant is a clerk, and therefore exempt, Const. Art. 206, and that his em- 
ployers have paid all the licenses required of them, and cannot legally 
be compelled to pay another through him. These employers exhibit 
receipts for their licenses, and it is uncontested that the defendant is 
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employed at a regular stated monthly salary. In each case the 
defendant has sold goods outside of New Orleans as travelling salesman 
tor his tirm. 

- Sundry definitions of clerk are given us. The word, as designating 
an occupation or business, must be understood in its ordinary accep- 
tation, and that is, not a writer or one performing clerical functions 
only, but a salesman in a store or shop as well. The Act in question 
uses it in this latter sense. 

The business of travelling agent is quite distinct from that of clerk. 
It has sprung up in comparatively recent times, and is one of the 
recognized needs of modern trade. The English call such person a 
commercial traveller, the French commis voyageur. Americans, with 
characteristic aptitude for nomenclature, call him a drummer. 

The defendant travels through the country, solicits orders, sells goods, 
by sample or otherwise, transmits the orders to his employers who fill 
them as he has agreed. If one were asked to say what sort of business 
was that of drummer, he would describe it in this, or other language of 
like import. The real question then is, not whether a clerk is eo nomine 
exempt from license tax, for of that there can be no doubt, but whether 
the tax on a drummer can be evaded by his calling himself clerk, and 
accepting @ fixed salary instead of commissions on sales, or other 
varying compensation. It does not appear what is the usual mode of 
paying drummers, and we apprehend there is not an invariable mode. 
The business of clerk is not distinguishable from that of drummer by 
the manner of compensation. 

The counsel for the defendant argue that a firm might send letters 
out to accomplish the increase of trade which is done by an employee 
such as the defendant, and that he is only an “ animated letter.” A 
sufficient answer is that the legislature have imposed a license tax on 
these “animated letters” under the name of travelling agents. A 
firm, if it so please, can rely on correspondence alone for enlarging its 
business, but if it adopts this modern method of drumming as the 
more effective, the drummer becomes liable for the tax. It is his bus- 
iness that is taxed, and the business is so peculiar and distinctive that 
it cannot be mistaken for that of clerk. No one seeking employment 
from a firm as drummer would ever think of saying he wanted to be 
clerk, and vice versa. Every business man would understand instantly, 
if employment as a clerk was sought, that the applicant was not offer- 
ing to travel and solicit orders, as the defendant does; and if he was 
employed as clerk, and his employers change him into a drummer, and 
he serves them as drummer, he becomes liable for the tax upon that 
oecupation. 

The judgments are affirmed. 





NEW ORLEANS, JANUARY, 1883. 





State vs. Chapman and Generelly. 





DIssENTING OPINION. 

FENNER, J. I cannot assent to the opinion and decree herein. 

Under Article 206 of the Constitution, “clerks” are expressly ex- 
empted from liability to a license tax. 

From the admissions in the record it appears that defendant is an 
employee of Stauffer, Macready & Co., at a regular monthly salary, 
and having no other business or employment; that his duties consist in 
selling goods in and out of the store, in taking care of stock, in filling 
orders and performing other clerical duties, acting as a travelling sales- 
man, selling goods in the State, in and out of the City of New Orleans, 
and soliciting orders throughout the State for said firm. 

It is fairly and distinctly inferable that he is employed by the firm 
as a salesman generally, obeying the orders of his employers, selling 
in the store or out of the store, iv the City or out of the City, as they 
direct. 

Such an employee is a “clerk” within the intendment of the 
Constitution. 

Webster defines a clerk as “an assistant in a shop or store, who sells 
goods, keeps accounts, etc.” 

Worcester detines it to be one employed as an assistant “in a public 
or private office ; a subordinate or an assistant in the store or shop of 
a retail trader.” 

Bouvier defines it, “a person in the employ of a merchant who at- 
tends only to a part of his business, while the merchant himself super- 
intends the whole.” 

This Court held that one employed by another to travel throughout 
the State, procuring information for maps, getting subscribers and 
selling maps, etc., and who received a regular salary, was a clerk. 
Colley vs. Labourette, 7 An. 222. 

The obvious intention of the Constitution was to recognize the fact 
that persons pursuing business and callings and paying license for such 
privilege, had need of assistants or clerks to aid them in their business, 
and to distinguish between such principal and their assistants and to 
exempt the latter from license taxation. 

Stauffer, Macready & Co. held unqualified licenses from the State to 
pursue the occupations of wholesale and retail dealers, during the year 
1882, for which they paid three hundred and twenty-five dollars. 

So far as the State is concerned, they had the right to sell anywhere 
in the State, and to employ assistants in selling. 

_ Such assistants, whose character as clerks, while selling goods in the 
store, would be disputed by no one, do not lose that character when, 
in obedience to the orders of their principals, they go to sell in the 
country, Such selling is not the selling of the clerk, but the selling 
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of Stauffer, Macready & Co., who have already been licensed by the 
State so to sell, and have paid for that privilege. 

The legislature, denied by the Constitution the right to impose a li- 
cense tax upon such a clerk, cannot acquire that right by simply calling 
him a “ travelling agent.” 

Every clerk is necessarily an agent; but there exists a large class of 
agents who are not clerks, and who are, therefore, taxable. Such are 
the various kinds of factors, brokers, and dealers on commission, 
insurance agents, etc., persons whose business and whose time are 
their own, who labor at their own will, under their own control, and 
whose pay is measured by the efficiency and extent of their work. 
Such agents, whether dealing in the goods of one or of several firms, 
are not clerks and are taxable. 

But the employee who hires his time for a fixed salary to his princi- 
pal, whose whole time belongs to that principal, whose duties consist 
in performing under orders the business which that principal is 
licensed to do, is a clerk and not taxable. 

Perhaps the travelling salesman of an unlicensed firm, whether resi- 
dent or non-resident, however paid and however employed, would 
stand on a different footing, because as his principals would have no 
right to sell without a license, he might be debarred, on familiar prin- 
ciples, from holding up their authority and orders as his protection. 

As I am satisfied the legislature had no power to tax a clerk like the 
defendant, so I am equally clear that such was not the legislative 
intent. 

The law did not design to handicap and paralyze the enterprise of 
licensed dealers by vexatious taxation on their salaried employees. 
Such an interpretation is hostile to the spirit of commerce and the 
policy of the State, which are to encourage our merchants, once li- 
censed to do business, to reach out for trade in every direction, and 
not to make the four walls of a store a dungeon within which their 
energies must wither and their trade rot and die away. 

Poché, J., concurs in this opinion. 


On REHEARING. 

The opinion of the Court was delivered by 

Bermupez, C. J. The employment of a person exclusively by 
another at a fixed salary, is not the test to be applied to determine 
whether such person is or not a “clerk,” within the meaning of 
Article 206 of the Constitution. . 

A bookkeeper is certainly a clerk, yet one may be the bookkeeper of 
more than one patron or employer. 

Clerks are not invariably remunerated by a fixed salary. Some are 
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compensated by a percentage on the amount of business which they 
do for their patron, and even are allowed to participate in the profits 
of the concern. 

Clerks are no doubt agents, but their powers are brief and are gen- 
erally restricted to the local business stand. Travelling agents are 
not clerks, for they go out and do business outside of the stand, beyond 
the limits of a city or parish, even of a State, in which their principals 
have their establishments. Because a travelling agent does business 
for one person or firm only and for a fixed compensation, he does not 
thereby become a clerk. If he were not on that account, then a travel- 
ling agent doing business for several persons or firms, should be con- 
sidered as a clerk for each and could never be made to pay the license 
to which the State intended to subject such agents, whether residents 
or not. Then again, clerks could be travelling agents and travelling 
agents could be clerks. 

There certainly exists a difference between the calling of a clerk and 
that of a travelling agent, which prevents the one from being the 
other at the same time, in relation to the same patron. The names or 
terms are not convertible. 

It cannot he presumed that the legislature intended to exact a 
license from persons exempted from such by the organic law. The 
contrary should be assumed, that those only were intended to be 
taxed who were not exempt from taxation by the Constitution. It is 
clear that the legislature designed to discriminate between clerks and 
travelling agents. 

The action and determination of the Court in Colley vs. Labourette, 
7 An. 222, in which the plaintiff, employed by a maker and vendor of 
maps, in procuring information for his maps, getting subscribers and 
selling the maps, etc., was treated as a clerk, is no guide for a proper 
definition of the work clerk. The Court guardedly said: ‘ His em- 
ployments were much the aspect of agencies, but the District Court, 
the counsel of the parties and the witness to his original employment 
have regarded him as a clerk, and we see no sufficient reason to take 
a different view of his employment.” 

The definitions contained in Webster and Bouvier, previously given, 
are correct as far as they go; but are not sufficiently comprehensive. 

In the investigation made of the merits of this case, little or no 
assistance was derived from the jurisprudence, within reach, of other 
States or England. Research was prosecuted further. That system 
was consulted successfully from which ours emanates. There is found, 
what can be considered a full and complete definition of the word 
clerk, from a commercial standpoint : 
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“En matiére commerciale le commis proprement dit est un véritable 


préposé dun commercant.” Dict. Gén. Raisonné, Ed. Brux. 1836, 


verbo Commis, p. 162. 
“On distingue en outre habituellement parmi les commis proprement 
dits: les commis sé.Jentaires qui exercent leurs fonctions au siége 
-méme de l’établissement auquel ils sont attachés et les commis voya- 
geurs, qui parcourent diverses provinces afin de faire des achats et des 
ventes pour le compte de la maison qui les emploie. Toutefois l’ex- 
pression commis se prend souvent dans un sens générique et s’applique 
i tous les préposés d'un commercant. Tous les commis quelles que 
soient leurs fonctions sont les mandataires des commercants auxquels 
ils ont loué leurs services.” Goujet & Merger, Dr. Com., verbo 
Commis, p. 134, 

“Tl (le commis) prend le nom de commis voyageur si au lieu d’étre 
préposé & un établissement, il est chargé de vendre, acheter, prendre 
ou offrir des commissions.” Dict. Gén. Raisonné, verbo Commis, p. 162. 

“Un commercant dont le commerce est étendu et détaillé, a néces- 
sairement un grand nombre d’employés sous des noms divers, dont les 
plus connus sont commis, caissiers, etc.” Pardessus, Dr. Com. vol. 1, p. 

2. 

“ Les appointements ou salaires des commis sont fixés a l'année, au 
mois; ou d la journée.” 

“ Lorsqwun commercant au lieu de donner des appointements fixés 
a un de ses employés lui promet une part quelconque de ses bénéfices 
annuels, ce commis est locateur de ses services sans condition aléatoire.” 
Pardessus, Dr. Com., vol. 3 p. 4. 

Le commis voyageur est le “‘ commis chargé de représenter la maison 
de commerce qui l’emploie de vendre les marchandises de cette maison, 
ou de faire des actes dont cette maison a besoin dans les lieux ou elle 
le fait voyager. 

“Les commis voyageurs sont soumis aux méme régles que les avtres 
commis pour ce qui concerne leurs rapports avec leur patron ou avec 
les tiers.” Répertoire J. P., verbo Commis Voyageur, p. 669 ; Goujet 
& Merger, verbo C. V., pp. 139, 140. 

“ Les commis agissent toujours au nom de leurs patrons et étant aux 
gages exclusifs des négociants qui les emploient, different du courtier et 
du commissionnaire qui agissent en leur nom personnel et pour le 
compte de tous ceux qui veulent recourir a leur ministére.” Pardessus, 
Dr. Com., vol. 1, No. 38; Goujet & Merger, verbo Commis, No. 8. 

From all the foregoing authorities it clearly results, that a clerk can 
well be employed without ceasing to be such, as a travelling clerk, 
under the circumstances in which the defendants have acted. 
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It is unnecessary that an express or formal authoritative definition 
of the word “ clerk” be now given. It is more prudent and, therefore, 
better to abstain therefrom, and simply to say that the defendants are 
clerkg within the meaning of the commercial law, and that as they rep- 
resent employers who have paid their license, they are shielded from 
taxation under the shape of a license on them as travelling agents. 

A different interpretation of the word “clerk” in the Constitution, - 
and of the words “ travelling agents” in the Revenue Statute, would 
lead to hardships which certainly were not in legislative contempla- 
tion when the law was adopted, viz: in requiring from a travelling 
clerk a license, when one had already been paid by his employer or 
principal, who, if himself travelling, would have to pay no other, and 
in exacting from such resident employee a license for each parish, 
while the non-resident agent would be demanded one only, for the 
same amount, and be authorized to operate in every parish throughout 
the State. 

With such hardships we have strictly, however, nothing todo. We 
are well mindful of the wise provision of the Code, that the dictine- 
tion of laws into odious laws and laws entitled to favor, with a view 
of narrowing or extending their construction, cannot be made by those 
whose duty it is to interpret them. 

Travelling clerks are not travelling agents, in the sense of Act No. 4 
of 1881. 

Before concluding, we think it is our duty to say that we are satisfied 
that the words “ travelling agent” were inserted in the revenue law in 
question to obviate a fatal discrimination which we ourselves had 
found to exist and which provoked our decision in McGuire vs. Parker, 
reported in 32 An. p. 832. 

We add, that we adhere to our previous opinion in the present suit, 
so far as it declares the Act constitutional. 

Our interpretation of that word in the present case is far from 
writing it out of the revenue law. We have only expounded its 
meaning, purport and object, leaving it, as inserted in the statute, 
altogether untouched. 

The words “ travelling agent,” found in the law in question, were 
intended to apply, not to travelling clerks, but to all commercial 
agents, brokers, or intermediaries, residents or not, who do business as 
general agents on their own account; who negotiate matters for who- 
ever employs them; whose services are not devoted exclusively to 
the interest of any one in particular; who may act as the common 
mandatory of two or more parties, and who receives such compensa- 
tion as may be agreed upon. 

Persons who represent parties who have not paid a license, though 





NEW ORLEANS, JANUARY, 1883. 





Carroll vs. Chaffe. 





they might be otherwise classed as “clerks” would not, however, be 
permitted to set up such capacity to resist payment of a license as 
travelling agent, because they would be engaged in doing, without a 
license, that which their principals could have no right to do without 
such license. Such agency could be, in such a case, no protection to 
them. R.C. C. 3016; Pardessus Dr. Com. vol. 1, p. 38; Goujet & 
Merger, verbo Commis Voyageur, No. 8. 

It is, therefore, ordered that the decree herein previously made be 
set aside and that the judgments appealed from be reversed, and that 
judgment be now rendered in favor of the defendants in each case, 
with costs in both Courts. 


Justices Poché and Fenner concur in the decree, for the reasons 
given in their original opinion and for the reasons stated in the present 
opinion, not inconsistent with the former. 

Justices Todd and Manning dissent, adhering to their original 
opinion. 








No. 8758. 
Maptson CARROLL ET AL. vs. C. CHAFFE, JR., SYNDIC. 


One claiming to be the lessee of real estate, ordered to be seized and sold, has no standing in 
court to arrest the sale and annul the order for executory proceedings. It will be time 
enough for him to set up his lease, if the same was duly recorded previous to the registry 
of the act of mortgage declared upon, when the property will have been sold and the 
adjudicatee will seek to evict or eject him. 

An injunction does not lie to test questions pending on an appeal from the judgment in the 
case in which the judgment is enjoined. 

A vendee and mortgagee, when sued on his note for the price, cannot champion the 
rights, if any, of parties to whom he alleges that the payee has transferred it. On payment 
of the note sued on, he will exonerate himself from liability, and will be entitled to have 
the mortgage inscription securing the note cancelled from the mortgage register. 

An intervention or third opposition by one who has obtained an order of seizure and sale to 
pay a sote secured by vendor's privilege and mortgage, is a conservatory measure, which 
does not change the character of the proceedings from executory into ordinary. 

Damages are allowable for a frivolous appeal from a judgment dissolving an injunction 
without prejudice to the rights of appellee for other damages by action on the injunction 
bond. 


PPEAL from the Tenth District Court, Parish of Red River. 
Logan, J. 


L. B. Watkins for Plaintiffs and Appellants : 


- The lessee of mortgaged property, like any other third possessor, has aright to require one 
proceeding to dispossess him, under executory proceedings, to exhibit a notarial title to 
the mortgage note, notwithstanding the act of mortgage contains the non-alienation clause. 
The remedy by appeal is not exclusive. The action of nullity in a judicial proceeding 
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may often be asserted by injunction as well. The injunction is the only remedy when 
some of the matters complained of as rendering the proceedings null are dehors the 
proceedings themselves. 

‘* When a court is called upon to enforce aright, it may avail itself of its jurisdiction over the 
person to do justice relative to a subject matter beyond its jurisdiction,” ete. MeDowell 
vs. Read, 3 An. 391. 

The order of seizure and sale is so far a judgment that an appeal will lie from it; but it is not 
a judgment in the true legal sense of the term, ete. Heu Dig., page 651, No. 1. 

‘*On an appeal from an order of seizure and sale, the only question is whether there was 
sufficient evidence to authorize the fiat.” Dodd vs. Crain, 6 R. 58; Cumming vs. 
Archinard, 1 An. 279. 

‘In the absence of all proof of fraud or ill-practice on plaintiff's part, his judgment eannot 
be annulled because rendered on insutlicient evidence.”” Taliaferro vs. Steel, 14 An. 656; 
C. P. 605.607. 

‘The action of nullity lies against a judgment obtained on false documents, though not forged, 
and though the party using them were innocent of any evi) intention.” Beauchamp vs. 
MeMeken, 7 N. S. 606; Hen. Dig. page 744. 

“A judgment, which it is against good conscience to maintain, will be controlled by those 
equitable principles which exist, and may be enforced independently of the textual provi- 
sion of the Code.” C. P. 615; Ferrier vs. Ferrier, 9 An 422. 

‘* The cases of ill practice, specified in C. P, 607, are an illustration, and not exclusive of other 
cases.” Lacoste vs. Robert, 1) An. 33. 

3. This injunction is not based upon the insufficiency of the evidence adduced before the 
judge who granted the fiat, but upon the ground that the true facts of the case were not 
produced to nor acted upon by the judge. 

Further, that the syndic had, on the 17th of November, 1881, intervened in a pending suit, and 
asserted the self-same mortgage via ordinaria ; and that he conld not thereafter legally 
obtain an order of sale via executiva. 

These were all matters dehors the proofs aud proceedings presented to the Judge; and had he 
known them at that time he should have refused the order. 

Such was not the case in Naughton vs. Dinkgrave, 25 An. 538, and City of Shreveport vs. 
Flournoy, 26 An. 709. . 

The question presented is not whether the Judge acted properly in granting the order upon 

the evidence offered, but whether he should, or would, have granted the order on the 
facts as they existed, and as they are alleged to be in the petition for injunction. 2 An. 
491; 3 An. 150; 10 R. 70; 7 M. 239; 1 An. 323; 4 An. 152; 5 An. 124; 10 M. 223; 3N. S. 
315; 7 N.S. 515; 12 R. 238; 2 An. 499; 1 R. 407. 
To illustrate the correctness of the petition for injunction, and the incorrectness of the 
ruling of the court and the position of the syndic's counsel, see the case of Boone & Cock- 
erham, Executors, vs. Carroll, in which same syndic has a final judgment of the same 
District Court, ordering the same property sold, under the same mortgage, to pay the 
same debt, and which is now on appeal to this Court by this appellant, M. Carroll 

The largest liberty has been accorded the syndic in the exercise of his writs and interven- 
tions, and we submit that the present injunction presents a proper case for his further 
restraint and correction. 


- M. S. Jones for Defendant and Appellee : 


1. The lessee of mortgaged property holds his lease subject to a dissolntion by judicial sale, 

which may take place to enfore the mortgage. Barelli vs. Szymanski, 14 An. 47; 26 An. 
618; 25 An. 397. 
The objection that there was not sufficient evidence to authorize the order of executory 
process, cannot be examined on aninjunction. The remedy is by appeal. City of Shreve- 
port vs. Flournoy, Sheriff, et al., 26 An. 709; Naughton vs. Dinkgrave et als., 25 An. 533; 
25 An. 80; 14 An. 656. 





sale, 
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A devolutive appeal having been taken and perfected from the order of seizure and sale, 
against which this injunction issued, the District Court was without jurisdiction to grant 
the same. 25 An. 538; 26 An 709. 

A District Judge cannot revise his decree, by injunction, on the ground of insufficiency 
of proof. Whether or not the evidence was suflicient is a question for the Supreme Court 
alone, in revising the appeal from an order of seizure and sale. 25 An 538. 

The remedy of injunction cannot be use in connection with a devolutive appeal for the 
parpose of gaining the advantage of a suspensive appeal. 25 An. 538. 

Apprllee asks for damages, as for frivolous appeal. 


The opinion of the Court was delivered by 

Bermupbez, C.J. This is an injunction proceeding to arrest and 
annul an order for executory process, issued to enforce the payment 
of a note for $5,500, secured by vendor's privilege and special mort- 
gage on the laud sold. 

On exceptions and on a rule to dissolve, the injunction was quashed 
and set aside, reserving defendant’s rights for damages on the bond. 

From the judgment thus rendered this appeal is taken. The plain- 
tiffs are two in number: Ist, the drawer of the note, who is the pur- 
chaser of the land; and 2d, one claiming to be the lessee of the 
property seized. 

The record shows that, after the order of seizure and sale had issued, 
Carroll, the defendant, sought a devolutive appeal from it. We take 
judicial notice that in case No. 8,757 we have just affirmed that decree. 

The syndic of the creditors of the payee of the note sued on in the 
seizure and sale case, is the defendant in this injunction, which was 
sued ont after the appeal had been granted. 

The petition for an injunction substantially alleges: 

1. As to the petitioner, Cockerham, that he is the lessee for the 
vear 1882 of the land seized, and that he was not made party to the 
proceedings. 

2. As to the petitioner, Carroll, that the order for executory pro- 
cess was rendered upon insufficient evidence; that the note sued on 
was endorsed and transferred by the payee thereof to some third 
person or persons ; that it was not since re-acquired by him; that the 
payee, who has failed, did not surrender or assign said note, or include 
the same in the schedule of his assets in his individual cessio bonorum 


and assignment made to his creditors; that the plaintiff in the case, 
suing as syndic of the creditors of the payee, has no title to the note 
and was without authority to obtain the order for executory process ; 
that said plaintiff, after said note had been endorsed by the payee, has 
attempted to erase the signature of the payee thereto, with a view to 
deprive him, Carroll, of his just defense there against; finally, that 
the plaintiff in said suit, after the order of seizure and sale had been 
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made, has intervened in a certain still pending suit, and has thereby 
converted the executory into ordisary proceedings. 

The defendant in injunction sought its dissolution by exception and 
rule, pleading want of interest and no cause of action in Cockerham, 
the alleged lessee, and lis pendens and no cause of action in Carroll. 

The Jower court properly ruled that Cockerham had no standing. 
He is, on his own showing, a mere lessee. He is in a worse possession 
than a third possessor. He has no right to arrest the sale and ask the 
nullity of the order for executory process. If he has a valid lease to 
the property, which was duly recorded previous to the registry of the 
act of sale and mortgage declared upon, it will be time enough for him 
to set it up and claim protection under it when the property will have 
been sold and possession will be asked of him by the adjudicatee, 
seeking to evict or eject him. Until then he has no right to interfere 
in those proceedings. 14 An. 47; 25 An. 397; 26 An. 618. 

The plea of lis pendens as against Carroll is sustained by the 
evidence. 

The judgment rendered on the appeal taken from the order of seizure 
and sale shows that the District Judge had sufficient evidence before 
him to justify his fiat. An injunction, besides, does not lie to test 
questions pending on an appeal in the case the judgment in which is 
enjoined. 25 An. 80, 538; 26 An. 709; 14 An. 656. 

Carroll has no authority to stand in court to champion the rights, if 
any, of the third person or persons to whom he alleges that the payee 
has transferred the note sued on in the executory proceedings. If that 
note belong to any such person or persons, the law allows them to set 
up their title to the same in the proper form. The plaintiff shows a 
prima facie title to it. A payment to him, by Carroll, will exonerate 
him to all ends and purposes, and justify the cancellation of the 
mortgage inscription against the property purchased by him. Zapata 
vs. Cifreo, 26 An. 87. 

Whether the note was or not ever endorsed by the payee, whether 
the plaintiff has or not erased such signature, if given by the payee, is 
of no moment. Even if the note had been endorsed and the signature 
cancelled, as alleged, that would be no ground which the drawer can 
urge to arrest the sale and annul the order of seizure and sale. 

Carroll has not even intimated what the just defenses are, which he 
says he has, against those third persons. 

The intervention or third opposition of the syndic in the case stated 
was a conservatory measure, necessary or proper to secure the claim, 
privilege and mortgage, asserted in the executory proceedings which 
were made the foundation of the intervention. It was not designed 
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to change, and did not alter, the character of those proceedings which 
has remained unaffected in every respected. 

The defendant and appellee has prayed for damages for a frivolous 
appeal. We think the plaintiffs should be accordingly mulcted. 

The District Judge has correctly reserved the rights of the defend- 
ant and appellee to claim damages, on account of the wrongful issu- 
ance of the injunction, from the plaintiffs and sureties on the bond. 
Such could not be allowed in this case. 

There is no error in the findings of the lower court. 

It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed with five per cent. damages in solido against the 
plaintiffs on the amount in capital of the note sued upon in the execu- - 
tory proceedings enjoined, together with costs in both Courts. 








No. 8320. 


JOHN PHELPS & Co. vs. Z. HOWELL. 
E. & B. Jacoss, INTERVENORS, 

A consignor or other person, who ships to his merchant or factor, to whom he owes a balance 
of account, cotton, sugar or other agricultural products, and who delivers the bill of 
lading or receipt therefor to the steamboat or other carrier, for transmission, can do no 
act which may affect or destroy the pledge flowing from such consignment, under the pro- 
visions of Act 66 of 1874, 

Hence, the consignee’s pledge cannot be destroyed or affected by a sale made of the consigned 
property “‘in transitu,”’ by the consignor, who instructs the carrier to cancel and destroy 
the original bill of lading, to issue a new bill to another consignee, and to deliver the 
goods to a different order. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


T. J. Semmes & Payne for Plaintiffs and Appellees. 
W. S. Benedict for the Intervenors, Appellants. 


The opinion of the Court was delivered by 

Pocaé, J. Plaintiffs claim a privilege on thirty bales of cotton, 
consigned to them by defendant, from Shreveport, and sequestered by 
them on arrival of the cotton in this city. Intervenors claim the 
ownership of the cotten by reason of a sale to them by the defendant 
while the cotton was on the way from Shreveport to New Orleans. 

The facts giving rise to the controversy are as follows: 

On January 8th, 1881, defendant, a cotton dealer in Shreveport, 
shipped by steamer “ Kate Kinney” to plaintiffs, his commission mer- 
chants and factors in New Orleans, sixty-seven bales of cotton, to be 
sold for his account, to credit of balance against him. 
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The consignment was made in two different lots; one of thirty- 
seven, and the other of thirty bales, each covered by separate bills of 
lading. On the same day he drew a draft of $2,000 against the lot of 
thirty-seven bales; and one of $1,500 against the lot of thirty bales, 
both of which drafts were drawn on plaintiffs, and both were dis- 
counted by intervenors. The draft of $1,500 was paid on presentation ; 
but the thirty-seven bales of cotton, making the basis of the two 
thousand dollar draft, having been seized by a third party, in Shreve- 
port, before the departure of the boat, payment of the same was re- 
fused by plaintiffs, who had been advised of the consignment, of the 
drafts, and of the seizure of a portion of the consignment. 

On information of the dishonor of one of the drafts of defendant, in- 
tervenors, who, as bankers, were his creditors for a large balance of 
account, knowing his state of absolute insolvency, and all the cireum- 
stances surrounding the consignment of cotton to plaintiffs, prevailed 
on Howell to make a sale to them for $1,500, to be credited to his 
account with them of the thirty bales of cotton “in transitu,” and to 
instruct the carrier to cancel and destroy the bill of lading entrusted 
to it for transmission to the consignees, to issue new bills of lading 
and to deliver the cotton to intervenors, E. & B. Jacobs. 

The case was decided below in favor of plaintiffs, and presents the 
issue as to the legal effect of the subsequent acts of defendant, on the 
pledge resulting from his own acts, under the provision of Act No. 66 
of 1874. 

The mere recital of the foregoing facts answers the question and 
solves the problem. 

Under the statute, the delivery of the bill of lading to the carrier 
for transmission to the consignee, who is shown to have been a cred- 
itor of the consignor for a sum exceeding the value of the cotton, in- 
cluding an advance of fifteen hundred dollars on the identical cotton, 
created a perfect pledge on the same in favor of the factor or 
consignee. 

In the case of Florsheim Bros. vs. Howell, reported in 33 An. 1184, 
growing out of the seizure of the thirty-seven bales of cotton, making 
up a portion of this consignment, we considered the legal effect of the 
pledge thus created, and we held that such pledge would protect the 
pledgee or consignee, even against the claim of the unpaid vendor of 
the identical property. 

A proper construction of the statute must ‘a fortiori” protect the 
consignee against any and all the subsequent acts of the debtor him- 
self. Hence, it follows that the legal pledge and possession of plain- 
tiffs, under the consignment, could not be, and were not in the least 
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affected or divested by the attempt of the defendant to make a sale 
and a delivery of the cotton to intervenors. 

We are not concerned under the issue presented in the case with 
the question of the ownership of the cotton, under the sale made by 
Howell to Jacobs. The purchaser of property, under such circum- 
stances, must take it subject to the encumbrances existing on the 
same, and his rights must be subordinate to the pledge and privilege 
created by operation of the law in favor of the consignee. 

A different construction of the statute, under which the acts of de- 
fendant and intervenors could have the legal effect of destroying the 
privilege, and of divesting the legal possession of the consignee, would 
place the latter at the mercy of an unscrupulous and dishonest con- 
signor, and would defeat the very object and entire purpose of the 
law. The debtor in such a transaction has no more power to impair 
or destroy the security which he has given to his factor, than a mort- 
gagor would have to destroy or cancel the mortgage which he has 
given to his creditor. 

We do not feel authorized to allow the damages prayed for by 
plaintiffs for a frivolous appeal, for the reason that the statute under 
consideration creates a new right of pledge which has as yet been 
interpreted but once by this Court. 

Judgment affirmed. 








No. 8713. 
THE STATE OF LOUISIANA vs. AMOS BUCHANAN. 


Where a party is indicted as E. Buchanan, is arraigned and pleads as Amos Buchanan, which 
is his true name, the State during the progress of the trial can amend the indictment by . 
setting out the true name. 

In case of a conspiracy to commit a crime after such conspiracy is proved, a declaration of one 
of the conspirators made even out of the hearing of the other relating to the commission 
of the crime, is admissible against him, but not if made after the common purpose has 
been consummated or abaudoned. And this rule is not varied by the fact that after the 
commission of the offense and the arrest of the offenders, they have entered into a new 
conspiracy to manufacture or influence evidence favorably to themselves at the approach- 
ing trial, and the declaration of one of the conspirators in question is made whilst pursu- 
ing the purpose of the last conspiracy. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
Clegg, J. 


J.C. Egan, Attorney General, and Jos. A. Chargois, District Attorney, 
for the State, Appellee: 


1. Indictments may be amended so as to make the name of accused mentioned in the indiét- 
ment correspond with the proof adduced on the trial. R.S. Sec. 1047; 23 An. 604 ; 30 
An. 367; 31 An. 408. 

12 
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2. The declarations of an accomplice made in the presence of the co-defendant are admissible 
in evidence on the trial. Wharton, p. 189; Waterman’s U.S. Digest, p. 138, Nos. 123, 124, 
125 and 126. 

3. Newly discovered evidence to be the basis of a new trial must be material, and not only 
cumulative, corroborative or collateral. 

4. This Court will not review the ruling of the court a qua on a motion for a new trial based 
on newly discovered evidence, because it is a question of diligence, and not an unmixed 
question of law. 2 An. 921; 4 An. 438, 441; 6 An. 311, 593, 652; 7 An. 284, 531; 8An 515; 
8 R. 554, 590; 13 An. 573; 21 An. 473; 22 An. 408 ; 30 An. 305, 114; 38 An. 842; Const., 
Art. 81. 


C. Debaillon and M. E. Girard for Defendant and Appellant :. 





To make the declarations of others evidence against an accused, when made out of his hearing, 
it must be first shown that there was a conspiracy between him and them. State va. 
Smith, 30 An. 457; Wharton, Sec. 702; Bishop Crim. Proc. Vol. IT, Sec. 229; Archbold, 
Vol. I, p. 398. 

The Act, declaration or dictation of one conspirator, after the common purpose is at an end, 
cannot affect the others. 29 An. 354; 31 An. 860; Wharton, Secs. 703, 704, 705; Bishop 
Crim. Proc. Vol. II, Sec. 230; The State vs. Thibeau, 30 Vt. 100, 106, 107; Archbold, Vol. 
I, p. 409; Destey, 11h. 


The opinion of the Court was delivered by 

Topp, J. The defendant appeals from an eighteen months’ sentence 
of imprisonment in the penitentiary on an information for larceny. 

The grounds of the appeal are : 

1. That the information charged that the larceny was committed 
by one E. Buchanan, and the Court during the progress of the trial, 
on motion of the District Attorney, permitted the information to be 
amended by setting out the name of the defendant as “ Amos 
Buchanan.” 

It appeared that the accused was known and called in all the pro- 
ceedings, Amos Buchanan, was thus arraigned and pleaded, and the 
evidence showed it was his true name. 

The amendment allowed was authorized by the express terms of 
Sec. 1047, R. S. F 

Under the common law, as it existed before the statutory change 
referred to was made, an accused could not take advantage of a mis- 
nomer after arraignment and plea. 1 Chit. Cr. L. 202; Archb. Crim. 
Proc., vol. 1, 261, note; 16 Mass. 141; 1 Parker, 329. 

Therefore, in this case, had the correction not been made and a con- 
viction been had, he could not have been relieved by motion in arrest 
or motion for new trial. There was no motion to quash or plea in 
abatement filed: 

2. Complaint is made that during the trial a witness for the State 
_ was asked what one Noah Harman had told him, the witness, and 
was permitted to relate what he had been told by Harman concerning 
the commission of the offense and the part taken therein by the ac- 
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cused. This testimony was objected to by the counsel for the accused, 
and a bill of exception retained to its admission. 

The objections were in substance: Ist, that the statement to Harman 
was made out of the hearing of the accused ; 2d, that there was no 
conspiracy first proved to exist between the accused and said Harman 
before the question was asked; and 3.1, that if such conspiracy had 
been shown to exist, when the statement was mate by Harman 
to the witness, the alleged common purpose must have ended, as it 
was made after the commission of the offense. 

It appears that Harman had been jointly charged, in the information, 
with Buchanan, with stealing cattle. That both had been arrested 
and had been released on bond, but Buchanan alone was tried. That 
the statement of Harman, admitted in evidence, was made after the 
parties thus jointly charged had been arrested and released on bond. 

If any purpose, plan or conspiracy existed between these parties to 
commit the offense charged, after the commission of the offense and 
their arrest therefor such conspiracy or common purpose would, it is 
clear, have been consummated or at an end. 

It is elementary, that the statement respecting such offense, made 
out of the hearing of the accused, by his co-conspirator, after the 
couspiracy has ended, is inadmissible. 

Wharton thus expresses the law on this point: 

‘The distinction appears to be well settled between the admissi- 
bility of declarations accompanying the acts of conspirators and state- 
ments subsequently made, as evidence against the rest. 

“This co-responsibility holds good without regard to the time in 
which the party entered the combination. He becomes responsible for 
every act which may afterwards be done by any one of the others, in 
furtherance of the common design. When, however, the common 
enterprise is at an end, whether by accomplishment or abandonment, 
no one of the conspirators is permitted by subsequent act or declara- 
tions of his own to affect the others. His confession, therefore, subse- 
quently made, is not admissible in evidence as such against any but 
himself.” Wharton, Secs. 702, 705; Bishop’s Crim. Proc., vol. 2, Sec. 
230; 29 An. 354; 31 An. 860. 

The statement in question was admitted by the Judge, as appears 
from the bill of exceptions, for the reason that the parties had been 
co-conspirators in the commission of the offense charged, and because 
he, the Judge, believed that when the statement was made by Harman, 
he and Buchanan were at that very time engaged in an attempt 
to deceive the witness, in order to make evidence for themselves on 
the then approaching trial. 
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This latter consideration could not affect the question of the admis- 
sibility of this declaration. The sole test of the admissibility of a 
declaration by one conspirator inculpating his co-conspirator, made 
out of his hearing, is whether such declaration was made whilst they 
were engaged in carrying out the purpose of the conspiracy, and this 
fact or condition must first be established before the declaration can 
be admitted. If made after the accomplishment or abandonment of 
the common purpose, it is made too late and cannot be admitted. 

If the declaration is made whilst the conspiracy is still on foot, it 
must refer exclusively to the offense or the commission of the offense 
for which the party is tried. If, after the offense is committed, a plan 
is formed by the two offenders for any purpose relating to their trial, 
this fact cannot render admissible the declaration of one of the parties 
against the other, concerning their first offense, though made during 
the existence of his last or new conspiracy about the evidence. Such 
& circumstance has no real bearing on the question presented, and the 
Judge should have given it no consideration. 

We are satisfied that this statement of the accomplice was greatly to 
the prejudice of the defendant, and its admission constitutes so grave 
an error as to invalidate the conviction. 


It is, therefore, ordered, adjudged and decreed that the conviction 
and sentence appealed from be annulled, avoided and reversed, and 
that the case be remanded, to be proceeded with according to law and 
the views herein expressed. 








No. 8259. 
Mrs. JOHANNA DILLON vs. LUKE DILLON. 


Improvements erected during marriage on the separate property of one of the spouses, even 
though made with community funds, belong to the owner of the soil, subject only to the 
duty of paying to the community at its dissolution the enhanced value of the property 
resulting therefrom. Art. 2408 C. C. clearly establishes that the enhanced value above 
referred to, is only due to the community where the improvements have been made with 
community funds or labor. 

In determining this question, the Article clearly contemplates proof to be made on both sides. 
Whether, in absence of‘any proof whatever on the subject, the bare fact that the improve- 
ments were made during the existence of the marriage, would be suflicient tu establish the 
community right, need not be here decided. The presumption flowing from such fact, if 
it exists, is a light one; and we hold the evidence offered herein is sufficient to rebut it. 

During the pendency of an action for separation from bed and board, the husband is not 
entitled to the exclusive benefit of revenues of common property, but on settlement of 
community must account therefor. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 
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Braughn, Buck & Dinklespiel for Plaintiff and Appellee : 
The presumption that property is community must yield to contrary proof. 16 L. 40; 30 
An. 275; 5 R. 292; 9 An. 60; 13 An. 379; 14 An 716; 30 An. 167. 


Any legal evidence is admi-sible to prove what the spouses brought into marriage, 5 
R 292. 


The ownership of a thing, whether it be movable or immovable, carries with it the right 
to all the thing produces, etc. C.C 498-505. 
Chas. S. Rice for Defendant and Appellant : 


The burden of proof is on the plaintiff to show that the improvements built on her separate 
property, during the existence of the community between herself and the defendant, her 
husband, were paid for out of her separate funds. 26 An. 605; 10 Rob. 19; 2 An. 44 and 
45; 30 An. 275; 28 An. 442 

2. The presumption of law is that the improvements and ameliorations placed on the separate 
property of either spouse, during the existence of the community, is community property. 
C. C. Art. 2408; 6 Rob. 513; 17 La. 301 ; 29 An. 583; 28 An. 430. 
No presumption arises against either spouse, in a suit for partition and settlement of the 
community, from not proving the possession of separate property, or that there were 
actual community acquisitions. 
The judgment decreeing the defendant to account for rents, not shown to have been 
received by him, not sued for, and not referred to in pleadings and evidence, is ez gratia 
and should be reversed. The fruits of even the wife's separate property administered by 
the husband, or by the husband and wife indifferently, belong to the community. C. C. 
Arts. 2386, 2385, (Rec. pp. 43, 44); 19 La. 574; 28 An. 442. 


The opinion of the Court was delivered by 

FENNER, J. This appeal is the sequel of the case between the same 
parties, reported in 32 An. Reports, wherein we affirmed a decree of 
separation from bed and board and remanded the cause for the liquid- 
ation and settlement of the community. 

The defendant complains of the judgment rendered below on the last 
named subject, in two particulars, viz: 

1. So far as the same decrees the buildings and improvements upon 
the lot of ground on Gasquet street to be the separate property of the 
wife. 

There is no dispute that the lot of ground belonged to the succession 
ef plaintiff’s former husband, Daniel Phillips, and at the date of her 
marriage with defendant, was administered by her as natural tutrix of 
her minor child. 

The improvements were placed thereon during the last named 
marriage. 

The evidence shows that this marriage took place in October, 1859 ; 
that the improvements were erected during the following year ; that the 
succession of Phillips had cash funds and other means ample to pay for 
them, which were controlled by plaintiff in her own right and as usu- 
fructuary of the interest of her minor child; and that said funds were 
drawn from bank during the year 1860, when the improvements were 
made. 





94 SUPREME COURT OF LOUISIANA, 





Dillon vs. Dillon. 





A witness, the danghter of plaintiff, testifies that the ownership of 
the entire property was always claimed by plaintiff and never disputed 
by defendant, and that the rents, though collected by defendant, were 
always spoken of as plaintiff’s rents. 

There is not a word of testimony to show that defendant had any 
means whatever at the date of the marriage, or that the community 
had made any acquisitions during the brief period of its existence 
prior to the making of the improvements, or in any way tending to 
establish that they were paid for with community funds. He stands 
simply and squarely on the bare fact that the improvements were 
made during the marriage; and he claims the benefit of the presump- 
tion arising from that fact, until rebutted by affirmative proof that they 
were paid for by the wife with her separate funds, which he contends 
is not established by the evidence in this case. 

The text of the Civil Code on the question is as follows : 

“* When the separate property of either the husband or the wife has 
been increased or improved during the marriage, the other spouse, or 
his or her heirs, shall be entitled to the reward of one-half of the value 
of the increase or ameliorations, if it be proved that the increase or ame- 
liorations be the result of the common labor, expenses or industry ; but 
there shall be no reward due, if it be proved that the increase is due 
only to the ordinary course of things, to the rise in the value of prop- 
erty, or to the chances of trade.” 

The contention that the improvements belong to the community, 
even if made at community expense, could not be sustained. The 
eases of Dominguez vs. Lee, 17 La. 301, and Babin vs. Nolan, 6 Rob. 
513, which propound this doctrine, have been expressly overruled, 
Whiteman vs. LeBlanc, 28 An. 430; Kelly vs. Robinson, 10 An. 308, 
Waggaman vs. Zacharie, 8 Rob. 102. 

These later cases recognize the general principle established in 
Articles 504 and 505 of the Code, that the ownership of the soil carries 
with it the ownership of all that is above or under it and of all which 
becomes united to or incorporated with it, as applying to the separate 
property of the spouses in common with all other owners. 

And they hold that where accessions have been made to separate 
property with community funds, they belong to the separate owner 
subject only to the duty of paying to the community, at its dissolu- 
tion, the enhanced value of the property resulting from the improve- 
ments. 

In every event, therefore, the decree of the court, that “ the lot and 
improvements on Gasquet street are the separate property of plaintiff,” 
must be technically correct. 
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It is no doubt proper, however, that we should pass upon the ques- 
tion of the right of plaintiff, as partner in community, to claim one- 
half of the enhanced value given to the property by these improve- 
ments. 

The Article of the Code already quoted very clearly shows that he is 
only entitled to such benefit if the improvements have been made “ by 
the common labor, expenses or industry.” 

Whether, in the absence of any other proof whatever, the bare fact that 
the improvements were made during the marriage would be sufficient 
to establish his right, is a question we are not here called to pass upon. 
The Article of the Code clearly contemplates proof on both sides; and 
the presumption from the fact above mentioncd, if it exists, is cer- 
tainly a very light one. We think the evidence in this case, recited 
above, in absence of all countervailing proof, is sufficient to overcome it. 

2. Error is charged in the decree of the court in condemning the 
defendant to account for the rents and revenues of the Roman street 
property since the institution of the suit. 

The parties agree that the ground is the separate property of plain- 
tiff, but that the improvements were placed thereon by the community. 
It is not disputed that defendant has possessed and occupied the 
whole. 

A just account of the rents is due by him and, though not expressly 
claimed in the pleadings, forms a proper element in the liquidation 
and settlement prayed for. 

As the decree settles no principles upon which this accounting is to 
be made or the rents distributed, or in what proportion they belong to 
the separate interests of the parties and in what to the community, we 
have nothing, in these particulars, now before us, for review. 

The objection that the accounting could, in no event, be due except 
from the date of the decree of separation, is not sound. During the 
pendency of such proceedings, one party is not entitled to the exclu- 
sive benefit of the revenues even of community property, but must 
account therefor to the community. __ 

Judgment affirmed at appellant’s cost. 
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No. 8716. 


Tue State or Louisiana vs. CHARLEY WHITE. 


A new trial will not be granted by the Supreme Court unless it appear that injustice has been 
done. A large discretion is entrusted to the lower court in the matter of granting new 
trials which will not be interfered with except for grave reasons. If the ground for a new 
trial be the insufficiency of the evidence to convict, the Supreme Court will not consider 
it, that being a question for the jury alone and exclusively. ; 

The Judge has a right to order the jury to reconsider its verdict when a palpable mistake has 
been made, such as finding the prisoner guilty of an offence not known to our law. It is 
hia duty to exhibit the mistake to them, and to explain the different verdicts they may 
find under the indictment. 

The Jury Act of 1877 is in force, and was in no manner repealed or affected by the new 
Constitution. 

A motion in arrest, on the ground that there is no law for the selection and composition of 
juries by reason of the alleged repeal of all statutes on that subject, is in substance a 
challege to the array, and must be made before pleading tothe indictment. The objection 
comes too late in a motion for arrest of judgment. 


PPEAL from the Twenty-third District Court, Parish of [berville. 
Cole, J. 


J. C. Egan, Attorney General, for the State, Appellee : 

1 The Court has a right to direct the jury to reconsider their verdict before it is recorded, 
and it is its duty to do so when satisfied that there has been a palpable mistake. 3 Parker, 
552; Proffatt on Jury Trials, Sec. 450. 

2. A motion for a new trial based on the insufficiency of the evidence to convict is a matter 
entirely within the province of the jury; it presents no unmixed question of law and will 
not be considered by this Court. 

3. ‘* All objections to the manner of drawing juries, or to any defect ur irregularity that can 
be pleaded against any array or venire, must be urged on the first day of the term, or all 
such objections shall be considered as waived, and shall not afterwards be urged.” Sec. 
11, Act No. 44 of 1877. 

4. Act No. 44 of 1877 is not in conflict with nor repealed by Arts. 116, 47 and 48 of the Con- 
stitution of 1879. 

5. It has been continued in force and effect by Act No. 54 of 1880. 

6. Act No. 54 of 1880, ia not a “local” or “ special” law and does not contravene Art. 47 of 
the Constitution. ’ 

7. The terms “local” and ‘- special” are used in contradistinction with ‘ public,” in reference 
to laws. 

8. Act No. 54 of 1880 embraces but one object, the formation of good and impartial juries, 
and that object is expressed in its title. 


Barrow & Pope for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. Upon a conviction of murder without capital punish- 
ment, the prisoner was sentenced to hard labor for life. 

1. An exception was taken to the Judge’s refusal of a new trial, and 
the evidence is set out in the bill. 

Applications for new trials are founded upon the supposition that 
some injustice has been done, and without proof to that effect they are 
invariably denied. State vs. Camp, 23 Vermont, 551. 
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A new trial ought never to be granted, notwithstanding some mis- 
take or even misdirection of the Judge, provided the revising court is 
satisfied that justice has been done, and that upon the evidence no 
other verdict could have been found. Johnson vs. The State, 14 
Georgia, 55. 

The Supreme Court of Missouri will not interfere with the finding 
of the facts by a jury in criminal cases unless it is a case where mani- 
fest injustice and wrong have been done, the presumption being in 
favor of the verdict, nor will it exercise any control over the discretion 
of the lower courts except in cases strong and unequivocal. State vs. 
Craise, 16 Mo. 391. 

It must be a very clear case of error in law, or a very naked, bald 
case as to the facts, which will authorize the Supreme Court of Georgia 
to control the court below, where it has a discretion to grant or refuse 
a motion for a new trial in criminal cases. Jones vs. State, 1 Kelly, 610. 

The spirit of these decisions pervades the administration of criminal 
law in this State. The lower Judge is allowed a large discretion on 
this matter which will not be interfered with unless for grave reasons. 
Besides, the sufficiency or insufficiency of the evidence to convict is a 
question contided by our law and jurisprudence to the jury alone, and 
will not be considered by this Court. 

2. The jury having returned a verdict, “ guilty of murder second 
degree without capital punishment,” the prosecuting officer moved that 
they be ordered to retire again, when the court told the jury there was 
no crime of murder in the second degree in this State, and explained the 
different verdicts they could render upon the indictment, and the pun- 
ishments the law awarded to each. On returning from their second 
retirement they presented the qualified verdict of murder first above 
mentioned, 

There was no error in this. No exception is taken to the correct- 
ness of the Judge’s charge. It was the duty of the Judge to direct the 
jury to reconsider their verdict when they had made a palpable mistake, 
and it was certainly a mistake to convict of an offence not known to 
our law. Rev. Stats. Sec. 785; People vs. Bush, 3 Parker, 552; State 
vs. Gilkie, just decided. 

3. A motion in arrest of judgment is based upon the allegation that 
the jury was not drawn in accordance with any existing law, and that 
the Act of 1877, p. 55, has been repealed by the Constitution of 1879. 

This point has been very lately disposed of in the case of State vs. 
Thomas, not yet reported. But if the objection had any force, it comes 
too late. It is in substance a challenge to the array which must be 
made before pleading to the indictment. 1 Bishop Crim. Proc. §§874-889, 

J udgment affirmed. 

13 
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No. 80:34. 
CHARLES Dav vs. THE FIREMEN’s INSURANCE COMPANY. 


In a contract of insurance, the condition requiring preliminary proofs is one introduced solely 
for the benefit of the insurer and which he may waive either expressly or by implication ; 
and where prolonged negotiations for settlement are conducted without such proofs, and 
“settlement is finally declined upon grounds entirely exclusive of the absence of such proofs, 
this amounts to a waiver thereof. 

The effect of such waiver is equivalent to the striking of such condition out of the contract. 

The defense of fraud and false swearing in a statement of loss, requires that the swearing 
must not only be false, but knowingly and wilfully done with intent to cheat the Company. 
And where such statement was only made, as a preliminary to suit, after the insurer has 
made full investigations and after it has finally refused to settle the loss and after negoti- 
ations for such settlement have been finally broken off, exaggeration of the loss contained 
in such statement cannot be construed as having been made with the intent or expecta- 
tion to deceive or mislead the Company. 

The condition authorizing the Company to rebuild cannot be invoked to defeat an action for 
pecuniary indemnity, unless the Company has distinctly elected to rebuild and has 
insisted thereon and put the insured in default for refusing to permit such rebuilding. 

Charges of attempts by insured to bribe the Company’s inspector and a builder are not clearly 
sustained in this case; but, even if they were, however reprehensible, they do not, by 
themselves, fall within any condition of the policy, and cannot have the effect of extin- 
guishing the Company's liability under the policy. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


E. D. White and J. H. Ferguson for Plaintiff and Appellant : 


1. Where a loss is communicated to an underwriter, and he negotiates for its settlement, 
makes offers to that end, and never complains of want of preliminary proof, its production 
is waived. Philips on Insurance, vol. 2, p. 475; Flanders on Fire Insurance, p. 593; 
Blake vs. Ex. Mutual Ins. Co., 12 Gray, 255; Owen vs. Farmers’ Joint Stock Ins. Co., 57 
Barb, 518; 48 Iowa, 644; 36 Md. 102; 29 Mich 241; May on Insurance, 468. 

2. There was an express waiver by the Secretary, even if not an implied one, from the acts 
of the Company. 

3. He was competent to make it 43 Barb.; 14 Mo 220. 

4. Wilful false swearing must be an intentional attempt to deceive, and in a matter where, 
from the nature of the oath, the Company may be deceived. 35 Mo 148; 7 An. 244. 

5. The statement sworn to was not a preliminary proof; it was made afier the breaking off 
of the negotiations for the purpose of being annexed to the petition. It proved nothing 
but rem ipsam. 42 Penn. Stat. 1%8. 

6. It is obvious that the cost and not the amount of loss on the property was contemplated 
by the assured when his claim was made. 

7%. The claim made is the measure to determine whether he wilfully swore falsely. 

8. The facts justify a reversal and a judgment for plaintiff for $2,435. 


J. O. Nixon, Jr. for Defendant and Appellee: 


1. Wilfal and fraudulent fraud and false swearing will deprive the assured of any claim 
against the Company. 12 L. 336; 1 Rob. 442; 1 An. 21s. 
2. A great variation between the real and sworn value of property insured is a circumstance 


which, unexplained, will cause forfeiture of the policy. 1 An. 218; 1 Rob. 442. 
3. Where the policy gives the right to rebuild and the insurer offers to do so, a refusal to per- 
mit the rebuilding by the assured will forfeit all claim. Wood on Fire Insurance, §130. 
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The opinion of the Court was delivered by 

Fenner, J. The action is to’recover a loss under a policy of fire 
jnsurance. 

The defenses will be stated and disposed of consecutively. 

1. That no proof of loss was ever received, as required by the con- 
ditions of the policy. 

The insurance in this case was on buildings, a cistern and fences, to 
the amount of 32,550, and on household furniture and kitchen utensils 
to the amount of $450. 

The evidence establishes that the defendant was promptly notified 
of the loss, and that immediately thereafter, the parties entered into 
prolonged negotiations for its settlement. Investigations were made 
by the inspector of the Company. The Company never disputed the 
loss. It proposed to rebuild, as authorized by the policy. Estimates 
of the cost of rebuilding were obtained by both parties. They could 
not agree upon the plans and cost of rebuilding. The whole finally 
culminated in an offer of the Company to pay $1,500 on the buildings 
and $450 on the furniture. This was declined, ending negotiations, 
and followed by the present suit. It appears that the secretary of the 
Company expressly told plaintiff that he need not make proof of loss. 
But it is sufficient to say that, during all these negotiations, the insu- 
rers made no objection to the absence of preliminary proofs, recognized 
their liability in absence of such proofs, and placed their refusal to 
pay on grounds entirely exclusive of said proofs. 

All well considered authorities agree that the condition requiring 
preliminary proofs is one introduced solely for ‘the benefit of the in- 
surer, and which he may waive either expressly or by implication ; 
and that conduct such as detailed above operates an implied waiver. 
Flanders on Fire Insurance, p. 541; Priest vs. Citizens’ Insurance Co., 
5 Allen, 602; Lewis vs. Monmouth, 52 Maine, 492; Peoria vs. White- 
hill, 25 Ill. 466; Great Western vs. Staaden, 26 Id. 360; Blake vs. 
Exchange, 12 Gray, 265. 

2. The appropriation of certain salvage by the plaintiff. 

The evidence does not substantiate this charge. 

3. Fraud and false swearing in estimation of loss. 

It appears that, after the final breaking off of negotiations for settle- 
ment, and more than sixty days after the fire, the plaintiff, under the 
apprehension that such action was a necessary condition precedent to 
suit, furnished to the Company a sworn statement of the less. This 
estimate is charged to be so excessive as to constitute fraud and false 
swearing, within the condition of the policy. 

The defense must fail, for two reasons: Ist, The filing of that state- 
ment was entirely superfluous under the circumstances of this case. 
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We have already held that there was an implied waiver of the condi- 
tion requiring preliminary proofs. The effect of such waiver was “to 
strike the condition out of the contract.” Flanders F. I. p. 541, 
“The rule is that if the preliminary proofs are waived, such waiver, 
in effect, strikes the condition requiring them out of the contract.” 
Commonwealth Insurance Company vs. Lennett, 41 Penn. 161. 2d, 
The circumstances under which the statement was made, preclude 
the idea that there was any intention to deceive or mislead the 
Company. As shown above, the statement was only made asa pre- 
liminary to suit and after the final termination of long-pending negoti- 
ations for settlement, in which the only point of controversy was the 
amount of loss, on which point both parties had made exhaustive 
investigations and reached their own positive conclusions. It is not 
conceivable that plaintiff conld have intended or expected that the 
Company should be deceived or influenced by his statement so made. 

The law is well settled that the swearing must not only be false, 
but it must be knowingly and wilfully done, with intent to cheat the 
Company. Franklin vs. Updegraff, 43 Penn. 350; Hoffman vs. Wes- 
tern, | La. An. 216; Raffel vs. Nashville, 7 Id. 244; Marion vs. Great, 
35 Mo. 148. 

4. That under the policy, defendant had the right to rebuild, which 
they offered to exercise, but were not allowed to do so by plaintiff. 
The evidence does not establish such a distinct election to rebuild on 
the part of defendant or such a default on the part of plaintiff to permit 
then to do so, as would defeat his action for pecuniary indemnity. 
There were negotiations on the subject of rebuilding in which the 
parties did not agree, but the defendant never insisted on its right to 
rebuild nor made any demand on plaintiff to permit the same. On the 
contrary, the negotiations ended with an offer of pecnniary indemnity 
which was declined. Nor, in answer to this suit, does defendant 
tender performance of its alternative obligation. We find nothing in 
the point. 

5. The attempts to bribe an inspector of the Company and a builder, 
which are charged against the plaintiff, are not clearly established by 
the evidence, the language used by him admitting of different inter- 
pretation. However that may be, such attempts are covered by no 
condition of the policy, and we know of no law giving them the effect 
of extinguishing the Company’s obligation to pay the loss. 

On the whole, we conclude that the Company has no just defense. 

As to the amount of the loss, the evidence does not clearly establish 
that it exceeds the amount actually offered in settlement by the Com- 
pany, viz: nineteen hundred and fifty dollars. 
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It is, therefore, ordered that the judgment appealed from be 
annulled, avoided and reversed, and it is now ordered, adjudged and 
decreed, that plaintiff have judgment against defendant for the sum of 
nineteen hundred and fifty dollars, with legal interest from judicial 
demand, and costs in both Courts. 

Rehearing refused. 








No, 8743. 


Joun I. Apams & Co. vs. Feirx A. BASILE. 


Where a sheriff's return on a citation is irregular and void, the judgment rendered to confirm 
a default is a nullity and will be reversed on appeal. 

Although the return be bad, the service may be good. In such a case the suit should not be 
dismissed, but should be remanded for further proceedings, at the cost of plaintiff and 
appellee in both Courts. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. 





Tobias Gibson for Plaintiffs and Appellees. 
LL. F. Suthon for Defendant and Appellant. 





The opinion of the Court was delivered by 

Bermupez, C. J. The defendant appeals from the judgment con- 
firming a default against him, assigning as error the irregularity, if 
not the nullity, of the service of the citation issued. 

The sheriff’s return is, that on the day stated, he handed “ a true 
and certified copy of the petition and citation to G. Tennent, at the 
store of Mr. F. A. Basile, in the town of Houma, as the said Basile was 
not at the store at the time of service.” 

This return does not show a domiciliary service. If the store was 
kept at the domicil of the defendant, and the person on whom the 
process was served, lived or resided therein, the sheriff should have so 
stated distinctly, with mention of the apparent age of the person and 
the souree of his knowledge of the circumstances attending such 
service, 

It would seem that a ministerial officer, such as a sheriff, should be 
better informed of the mode of performing his duties and returning the 
manner in which they have been fulfilled. 

The provisions of the Code of Practice, with which he should be 
familiar, require no explanation on such plain matter. C. P. 187 et 
seq.; 15 An. 462; 19 An. 33; 21 An. 613, 630; 4 An. 363; 3 An. 130; 6 
An. 702; 7 An. 268; 19 L. 36, ete. 
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The return of service is irregular and was no foundation for a 
default. 

It is no answer to avoid the nullity of the judgment consequent on 
such service, that interrogatories had been served on the defendant 
shortly after the citation hadissued. It has been repeatedly held, that 
knowledge of the suit, however clearly brought home to a defendant, 
does not supply want of citation, which is the foundation of the pro- 
ceedings. 

The appellant further contends, not only that the judgment should 
be annulled, but that the suit should be dismissed. 

The precedent cited, if authority, is only to the effect that a case 
will not be remanded, but will be dismissed, where there is an utter 
want of legal service. 

In the present instance, it does not appear that there is an utter 
want of legal service. It may be that the service was good. It is the 
return which is bad. Under the facts, as they may be, it is possible 
that the service may have been good, and some advautage may be de- 
rived by plaintiff therefrom, such as interrupting prescription, etc. 18 
An. 337. In such a case the sheriff would be authorized to make a 
proper return, by amendment or otherwise, conforming with the facts 
and thelaw. 21 An. 27; 10 M. 91; 2 R. 485; 8 R. 236; 3.N.S, 489; 5 
L. 287. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed ; that the default preceding it be set aside, and that 
the case be remanded for further proceedings, at the cost of appellees in 
both Courts, 








No. 8282. 
T. H. Fartes vs. RANGER, Fatman & Co. 


In the construction of an ambiguous contract, the safest mode is to ascertain the intention 
and meaning of the parties to the contract, as shown by their own acts, and by the 
manner in which they proceeded te the execution of the same. 

Hence, when a party orders a cotton buyer in an inland cotton market to buy a quantity of 
cotton for him of a stipulated quality and of a stipulated price, and a portion of the order 
is filled by the buyer within a delay of eleven days, without objection as to delay on the 
part of the purchaser, the contract will be construed as contemplating a reasonable delay 
for its execution. 

By consent of parties the cotton buyer may replace inferior cotton by other cotton of the 
required standard ; and after such consent, the fact of the buyer’s offer of inferior cotton 
in execution of orders, will not be considered as a violation on his part of the original 
contract. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
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F. C. Zacharie for Plaintiff and Appellee. 
Miller, Finney & Miller for Defeudants and Appellants. 





The opinion of the Court was delivered by 

Pocnk, J. Plaintiff sues for the recovery of profits which he could 
have realized from a cotton contract which he had made with the 
defendants, and which he lost through their violation of the contract. 

He charges that under two orders, dated respectively January 23d 
and 25th, 1877, he had been directed by defendants to purchase for 
them 1,000 bales of cotton of a stipulated quality and at a stipulated 
price, on the market of Shreveport, where he was then engaged in the 
business of cotton buyer; that while he was proceeding to fill said 
orders, 4nd after he had bought for and delivered 453 bales of cotton 
to defendants, he was informed by them that they would receive no 
more cotton from him, and he alleges that by their said violation of 
the contract they caused him the loss of profits which he would have 
realized through the purchase of the remainder of the order, which he 
fixes at $1,422.20, and for which he obtained judgment in the District 
Court. \ 

The answer is a general denial, but the real defense is that the 
defendants were justifiable in putting an end to the contract, for the 
reasons : 

1. Because the cotton which he had bought to complete the balance 
of the order was not of the required quality, and was under the stipu- 
lated standard. 

2. Because the order was not filled within the time prescribed in the 
contract. 

As the 453 bales of cotton were shipped, accepted by the defendants 
and paid for, there is no dispute about that part of the order. 

The undisputed facts shown by the record are as follows: 

In January, 1877, plaintiff, a cotton buyer in Shreveport, operated 
with merchants in New Orleans through one J. F. Kraemer, his agent 
who resided in this city, and through whom he entered into negotia- 
tions with the defendants, touching large cotton transactions. 

Their correspondence, mainly by means of cipher telegrams, culmi- 
nated in an order from defendants to plaintiff for the purchase of 600 
bales of cotton of a stipulated quality and for a stipulated price, which 
order was given on January 23, 1877, and was at once accepted by 
Faries. It was followed by another order on January 25, 1877, for the 
purchase of three or four hundred bales under the same stipulations. 
The second order was accepted also by Faries, who telegraphed that 
he had already bought 700 bales and would fill the whole order by 
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night or early morning. No time was fixed in either order for the 
delivery of the cotton. 

Simultaneously with the first. order, the defendants by telegram 
opened credit for plaintiff by drafts on them for six hundred bales. As 
to the credit for the second order, Faries was referred to Landauer, a 
member of the defendant firm, who was announced to proceed in per- 
son to Shreveport, and who left on the next day, the 24th, for that 
place, where be arrived on the 26th. 

On his arrival he at once called on Faries, who showed him the sam- 
ples of the 700 bales purchased forthem. After examination, Landauer 
accepted 453 bales of the lot and rejected the balance as of inferior 
quality. At that point begins the divergence of the testimony, and 
from that point flows the conflict. 

Plaintiff’s theory is, that under his contract he was allowed a delay 
of ten or twelve days to fill the order and to ship the cotton; that it 
was agreed between himself and Landauer, the accredited representa- 
tive of the defendant house, that he would replace.the rejected cotton 
and to continue to fill the entire order with cotton of the required 
standard at the stipulated price, within a reasonable time, and that after 
going with him threugh the market and fiuding on hand no cotton to 
suit his order, and after instructing plaintiff to suspend his purchases 
temporarily, Landauer left on the same day for Galveston, whence 
he was to return shortly with currency, which had become very scarce 
in Shreveport, with a view to resume the suspended operations. But, 
that owing to a considerable decline in the prices of cotton in all the 
markets of the world, Landauer did not return, and the defendants ceased 
to correspond with him ; whereupon, he notified them, on the 6th of 
February, following, that he was ready to fill his contract, on which he 
was informed, for the first time, that the contract was abrogated and 
annulled by the defendants. 

He asserts finally, that from the 26th of January to the 6th of Feb- 
ruary following, he was ready to fill the entire order within a delay of 
six days, and he had, during that time, the refusal of the cotton in 
quality and quantity necessary to fill the order. 

Their proposition is that their contract, as explained by the custom 
and usages of trade, contemplated the filling of their order within 
twenty-four hours, and with cotton of the prescribed quality, both of 
which conditions had been violated by plaintiff, although he had tele- 
graphed on the 25th that the whole order would be filled and completed 
by the morning of the 26th. 

Both parties have introduced the testimony of witnesses touching 
the prevailing usages of trade which should regulate similar contracts. 

But we find a safer mode to guide us in the construction of this par- 
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ticular contract, by considering the manner in which the parties them- 
selves understood it, as shown by their own acts. 

The evidence shows that the 453 bales which were received without 
objection, and which made part of the order of January 23d, were 
shipped in three different consignments, made respectively on Janu- 
ary 29th and 3lst and February 2d; the last consignment being made 
in a delay of eleven days from the date of the order. It further appears 
that the samples of these 453 bales had been examined and accepted 
by Landauer on the 26th, and that to his knowledge the consignments 
had not yet been begun. 

These circumstances are conclusive proof that a longer delay was 
contemplated by the parties than is now urged by the defendants, for 
the execution of the contract. 

Now, Faries, in his testimony, explains to our satisfaction why he 
did not complete the order as he had promised in his telegram of the 
25th: his operations were suspended by the arrival and in obedience 
to the orders of Landauer. 

Defendants’ counsel confidently rely on the testimony of Landauer 
to rebut and destroy that statement of plaintiff, and they point to a 
page of the record in which Landauer is represented to have said to 
Faries, with impressive distinctness, that “‘he could not buy for us.” 
This language is held out as an order cancelling all unfilled orders 
from defendants to plaintiff, and to have been predicated on the failure 
of Faries to have bought cotton fit to be offered or received. 

On this statement of facts counsel’s conclusions are irresistible. But 
a careful examination of the record has created an entirely different 
impression on our minds, and has had the effect of satisfying us that 
the expression used by the witness Landauer, had reference to a par- 
ticular lot of cotton which he was then examining and not to the 
further execution of their order by Faries. 

In another part of his testimony, Landauer admits that when he left 
Shreveport for Galveston, his intention was to return to Shreveport, 
stay there a few days and return to this place by way of Memphis, but 
that his plan was frustrated by contrary orders from his house, thus 
corroborating Faries’ statement concerning his intended return from 
Galveston. 

Nothing in the record shows that either he or any other member of 
his house ever complained that Faries was taking too much time in 
filling these orders. On the contrary, the reason given by Ranger to 
Kraemer for cancelling their order was that the cotton was not up to the 
standard, and said nothing about unreasonable delay. 

We thus find plaintiff’s theory supperted in the main by the testi- 

14 : 





SUPREME COURT OF LOUISIANA, 





State vs. Frey. 





mony of Kraemer and by his own testimony, which, if not corrobo- 
rated by that of Landauer, is not refuted by any testimony in the 
record. 

We have not had the benefit of Ranger's testimony, a circumstance 
which is to be regretted, because the orders were given by him 
personally. 

Our conclusion is, therefore, that plaintiff’s theory is substantially 
supported by the record, and we find no error in the judgment which 
he has obtained. 

Judgment affirmed. 








No. 8674. 
THE STATE oF LOUISIANA Vs. GEORGE FREY, ALIAS FRITZ. 


A motion in arrest of judgment is not the proper proceding to reach a variance between alle- 
gation and proof said to exist in an information, Such a motion can be directed only 
against defects or intrinsic causes apparent on the face of the record, which vitiate the 
proceeding. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
Jos. H. Spearing for Defendant and Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The defendant was prosecuted, first, for forgery ; 
second, for publishing as true a certain false, altered, forged and coun- 
terfeited order for the delivery of goods, ete. He was tried, found 
guity on the second count and sentenced to fourteen years at hard 
labor in the State penitentiary. 

After verdict and before sentence he filed a motion in arrest of 
judgment, charging “ that it appears and is so stated and alleged in 
the information herein, that the alleged order for delivery of goods 
purports to have been made and signed by one James F. Walsh, when 
in fact and in law said order purports to have been made and signed by 
one James M. Walsh; that the said variance is a matter of substance, 
and that said judgment should be arrested for other manifest defects 
in the record aforesaid appearing.” 

The District Judge properly overruled the motion. 

The defect alleged, consisting in a variance between the allegation 
and the proof, discovered either during or after the trial, was not a 
matter of substance. The law does not require the setting out of any 
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copy or fac simile of the instrument, or description of the same or value 
thereof, otherwise than by the name or designation by which the same 
may be usually known, or by the purport thereof. The reproduction 
of the instrument was mere surplusage. 

The defect charged cannot be availed of by a motion in arrest of 
judgment, which can be made only when there exists some intrinsic 
error patent on the face of the record, which vitiates the proceeding 
and as would have been sufficient on demurrer, 

‘A variance between proof and allegation, * * * orany other 
matter appearing only on the evidence at the trial, will not be reached 
by this motion.” Bishop on Crim. Proc. vol. 1, Sec. 1285; also, Secs. 
1107, 1108, 1109; besides, 8 R. 513; 6 An. 310; 7 An. 284; 8 An. 515; 
9 An. 94; 14 An, 828; 15 An, 557, 185; 25 An. 370, 537; 28 An. 129; 
30 An. 91, 

Even if the objection had been seasonably and properly presented, 
it would be untenable. Innumerable cases hold that the middle name 
is a superfluity and may be safely omitted in criminal prosecutions. 
That is a reasonable view. In this country the middle name is seldom 
used in common parlance, and even in writing is generally belittled to 
an initial. Thus, in a case lately decided, containing copious refer- 
ences, it has been held that ‘‘ William Shepard” and “ William Heze- 
kiah Shepard” are the same name, the addition of “ Hezekiah” making 
it fuller, not different. State vs. Feeny, R. I. R., March, 1882; Re- 
porter No. 23 of 1882, pp. 733-4. 

It is unnecessary to indicate what the remedy was which the defend- 
ant should have invoked. 

In this Court the accused complains further, that the information is 
violative of Article 8 of the Constitution, now in force, which is to the 
effect that the accused shall enjoy the right to be informed of the nature 
and cause of the accusation against him. 

That provision simply means that proseeution shall not be conducted 
in secret, but shall be open and public, by information or indictment 
on specific charges, and that the party shall have full opportunity to 
assert and make his defense. State vs. Bartley, 34 An. 147. 

We have examined the information, which contains specific charges, 
and do not discover in what respect it fails to inform the accused of 
the nature and cause of the accusation against him, unless it be in the 
variance between the description of the signature or name to the order 
for the delivery of goods and the person intended, 

The discrepancy, if it exist, was immaterial and might, on timely 
objection to proof at variance under it, have been corrected on simple 
motion during the progress of the trial. R. 5S. 1047, 1052; Bishop on 
Crim. Proc., vol. 1, Sec. 478. 
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No other defect has been pointed out to us on the motion in arrest, 
The authorities relied upon by the defense are from sister States, in 
which it does not appear that statutes similar to Secs. 1049 and 1052 
of the R. S. exist, which were passed in this State purposely to meet 
contingencies like those which have arisen in the present instance. 
The judgment appealed from is affirmed with costs. 








No, 8276. 
ALLEN, NuGent & Co. vs. BEN. Bursson. 
BicKHAM & Moore, INTERVENORS. 


A vendor of cotton is entitled to have the sale annulled for non-payment of the price when 
vendee is in actual or constructive possession. 

The fact that the vendee has delivered the cotton to a creditor of his, the proceeds to be 
applied to the payment of his debt, cannot be set up by such creditor to justify a claim to 
the ownership of the cotton. 

The ownership did not thereby pass. It continued in the vendee. at whose risk the thing 
remained. The creditor's possession, after such delivery, is that of the vendee. 

Such a transaction is not a dation en paiement. A consent, a price and delivery were neces- 
sary, but a weighing was not indispensable. 

Where special defenses are not set up, the Court cannot supply them. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


W. S. Benedict for Plaintiffs and Appellants. 


Miller & Finney for Intervenors and Appellees. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an action to annul a sale of cotton for non- 
payment of the price. 

The defendant having failed to appear, a default was entered against 
him. 

Parties claiming to own the cotton intervened in the suit. 

From a judgment in favor of the third opponents, the plaintiffs have 
appealed. 

The following is a summary or abstract of the facts : 

On October 26th, 1280, plaintiffs sold a number of bales of cotton to 
the defendant, the price of which has never been paid. On November 
ist, next, the cotton was delivered by the defendant, under a pressure, 
to the intervenors, the proceeds to be applied to the payment of an 
indebtedness of his, to them, arising from another sale of cotton which 
they had made to him on the 9th of October previous. There is no 
evidence that the cotton was intended to be given and received in pay- 
ment of the debt. On the 16th November following, averring the non- 
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payment of the price of sale by the defendant, possession of the cotton 
by the intervenors, and alleging the fears usually entertained on such 
occasions, the plaintiffs caused the cotton to be sequestered in the 
hands of the third opponents, who bonded the same on an allegation 
of ownership. 

The defendant has not joined issue. The contention is simply 
between the third opponents, who claim ownership of the cotton, for 
having acquired it from the defendant, for value received in good 
faith by a dation en paiement and previous to the institution of the 
suit, and the plaintiffs, who merely ask the resolution of the sale, 
which they made of the same cotton to the defendant, from whom the 
opponents claim to have received it, in payment of an indebtedness of 
his in their favor. 

It is apparent that as.to the defendant the plaintiffs have made out 
their case, as far as the fact of the sale to him and the non-payment of 
the price are concerned; but of what avail would a judgment be to 
them, annulling that sale, unless the thing sold, the cotton, which had 
been delivered by the defendant to the third opponents, be returned to 
them ? 

This is a sort of cross action between the plaintiffs and the third 
opponents, in which the former ask a rescission of the sale and the 
latter revendicate title to the cotton sequestered. 

The third opponents were not made and have not become defendants 
in plaintiffs’ suit. They have made themselves claimants in it, and 
have forced upon the plaintiffs the attitude of defendants on their third 
opposition. Upon them rests the burden of proving their averment of 
title to the cotton by transfer and possession. Should they failin this, 
then plaintiffs would be entitled to recover possession of the cotton 
which the opponents claim to hold animo domini. 

There can be no doubt as a rule, positis ponendis, that one to whom 
cotton has been sold and delivered and who is in actual possession, 
apparently as owner, may lawfully sell it or transfer it in payment of 
his debt, free from all claim, after five days have elapsed from the 
delivery to him, and that the sale or giving in payment for non-payment 
of the price cannot be annulled’where the cotton has been turned over 
to the purchaser or creditor, and title of ownership has thereby been 
divested. 

Hence, the theory upon which the opponents revendicate the cotton 
is, that the ownership of it had passed from the defendant and has 
vested in them. This is an assumption which is verified neither by 
the facts nor by the law. 

In order to show title, the opponents aver that the cotton was given 
to them in payment of their claim, but they have introduced no 
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evidence that such ever was the intention of the parties on the subject. 
It is true that the opponents were the creditors of the defendant and 
that the cotton was delivered to them by his order; but the cireum- 
stances under which the transaction took place do not establish an 
intention, a consent, in the parties to give and receive the cotton in 
payment of the debt. The evidence does not show that the cotton was 
transferred for any specified price, agreed upon and tixed for the giving 


in payment, which is assimilated to a sale. 

The proof shows that the defendant was a man of no means, not 
blindly trusted by those who dealt with him, and that he was under a 
strong pressure from the opponents when he authorized the delivery 
of the cotton to them. The record shows, besides, that the cotton after 
being thus delivered to the opponents was by them sold during the 
pendency of the suit, not for their own account as owners of it, but for 
the account of the defendant, their debtor, and that in furtherance of the 
previous agreement between them, the proceeds were applied to the 
satisfaction of his indebtedness, reduced by a partial payment. 

The very letter which they wrote on the 10th of November, 1330, to 
the plaintiffs, in answer to theirs of the day before, in unmistakable 
language admits that they received the cotton from the defendant, 
proceeds of which were to be applied to the payment of his indebted- 
ness to them. The letter concludes by saying that until the indebted- 
ness is satisfied they decline to comply with plaintiffs’ demand for the 
cotton. 

The bills of sale of the cotton show that it was sold for defendant's’ 
account, and the statement of his account with the intervenors proves 
that the proceeds were carried to his credit, leaving a small balance 
against him. , 

If, as claimed by the opponents, the cotton had, under a contract, 
been given and received in payment of defendant’s indebtedness to 
them, that debt, on the delivery of the cotton, would have been extin- 
guished, the intervenors would simultaneously have become the 
owners of the cotton, and no further claim could have been asserted 
against the defendant growing from that indebtedness. 

The letter, the bills, the statement of account, the balance to the 
debit of defendant, show conclusively that the opponents never consid- 
ered themselves as the owners of the cotton. 

It is clear that had the cotton, after its delivery by the defendant to 
the opponents, been destroyed by fire, or otherwise perished, defend- 
ant could not have claimed credit for its value. The loss would have 
had to be borne by the defendant, whose property it continued to be 
and at whose risk it remained, notwithstanding the delivery. R. C.C. 
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2439, 2458, 2655; 19 An. 489; 10 An. 242, 249; 17 An. 146; 20 An. 111; 
19 An. 123, 489; 24 An. 150; 24 An. 85; 27 An. 534; 30 An. 894. 

If it be true that plaintiffs by their incautiousness have invested the 
defendant with the indicia of ownership, and thus enabled him to hurt 
them, and perhaps to affect third innocent persons, it cannot be pre- 
tended that it has been shown that he has done any act from which it 
can be legally inferred that he has ever parted with that ownership to 
the injury of either the plaintiffs or the intervenors. Had he actually 
by such act divested himself of that ownership, either by a valid giving 
in payment or sale, or any other act of alienation and self-expropria- 
tion, or had he affected the solidity or value of such ownership by a 
pledge of the cotton, the asserted rights of the plaintiffs to a recovery 
would not have been so very clear. 

The intervenors have boldly averred a title of ownership and have 
revendicated the cotton as their property. They did not allege a con- 
tract of pledge or assert any other right except ownership. They had 
to elect and they have done so. Silbernagel’s case, 23 An. 699. 

By the delivery of the cotton to them, with the understanding that 
the proceeds should be applied to the extinguishment of defendant’s 
debt, the intervenors did not acquire the ownership of the cotton, 
which continued to be in defendant. He had merely turned it over to 
them, with the power of selling it, with the obligation on their part to 
use the proceeds to satisfy his indebtedness. After such delivery, had 
he tendered the amount of his debt to the intervenors, they would 
unhesitatingly have returned the cotton to him. 

In the analagous case of Burkett, 19 An. 489, this Court in substance 
said : 

** Chandler, the intervenor, claims the bales of cotton as owner. We 
are satisfied, by his own answers to the interrogatories, that they 
belonged to the defendant Hopson, who had sent them to the inter- 
venor to be sold on his account, the proceeds to be applied to his 
eredit. There was no price agreed on and the cotton was not weighed. 
If the cotton had been destroyed by fire, how could Hopson have 
claimed credit for the value. It was not a dation en paiement for any 
specific sum. The credit to be given depended upon the sale yet to be 
made.” 

While referring to this case, we are not to be understood as saying 
that cotton cannot be given in payment of a debt without having 
passed the scales. Unweighed cotton can be thus given upon delivery, 
provided the amount of the debt which it is intended to extinguish be 
specified, as a price must be stated, as in case of a sale. 

The fallacy underlying the judgment appealed from consists in the 
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assumption of the fact that the defendant had actually transferred the 
ownership of the cotton to the intervenors, which was not the case. 

The possession of the cotton at the time of sequestration was defend- 
ant’s possession. The seizure of it in the hands of the intervenors was 
a seizure in the hands of agents, holding for their principal, which is, 
in every respect, equivalent to a seizure in the latter’s hands directly. 

We have not to deal with the case as it might have been presented. 
As it is submitted by the pleadings and by the evidence, so must it be 
decided, particularly when thereby the ends of justice are fully 
attained. 

As there was no special defense interposed, we have no authority to 
supply or recognize any. 

Owing to the importance of the question at issue, from a commercial 
standpoint, we have taken pains to review most of the law and juris- 
prudence, local and French, bearing on the same, and we remain con- 
firmed in the correctness of our conclusions. R. C. C. 2045, 2046, 2138, 
2139, 2561, 2439, 2458, 3227, 1970, 1978, 1983, 2655, et seq. ; 1 An. 80; 
10 An, 242, 249; 11 An. 91; 12 An. 521, 700; 17 An. 146; 19 An. 123, 
489; 20 An. 111; 23 An. 699; 24 An. 85, 150; 27 An. 534; 28 An. 942; 
30 An. 894, 1246; N. C. 2102, 1654; Gilbert, p. 7387, and notes; Mar- 
cadé 6, 288; Merlin R. J., Vo. Revendication, p. 36; Pont. 1, p. 103, 
121; Duranton XIX, No. 120; Troplong, No. 199; Mourlon 3, p. 520, 
Nos. 1300, 1305, ete. 

There was error in the finding of the lower court. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed. It is now ordered, adjudged and decreed, that there 
be judgment in favor of plaintiffs against the defendant and the third 
opponents, annulling the sale of cotton made by the plaintiffs to the 
defendant, rejecting the third opposition of the intervenors and enti- 
tling the plaintiffs to possession of the cotton sequestered or the pro- 
ceeds thereof, reserving their action on the forthcoming bond for 
recovery of either the cotton or the proceeds, appellees to pay costs in 
both Courts. 





On APPLICATION FOR REHEARING. 


The intervenors insist that they are entitled to a rehearing, for the 
reasons that there is an admission of record that the cotton was given 
them in payment and that the suit was brought too late. 


The admission is that the cottun was given in payment, proceeds to 


be applied to Buisson’s debt. It is self-destructive. 
The intervenors have claimed ownership and set up no other right. 
Their letter and their acts, in selling the cotton for account of Buisson 
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and applying the proceeds to his credit, leaving a balance against him, 
destroy their pretension to the ownership and show that they never 
considered themselves as owners of the cotton. 

Special defenses, such as the expiration of time debarring a plaintiff’s 
action, should be distinctly stated. The intervenors have not set up 
any such either in the court below or here, and have not even made 
the point in argument. This cannot be done in an application for a 
rehearing. C. P. 895; 6 L. 193; 1 R. 221, 330; 5 R. 467; 13 An. 394; 
14 An. 67; 19 L, 48. 

Rehearing refused. 








No. 8115. 
P. H. LeGenpre, RECEIVER, vs. SELIGMAN, HELLMAN & Co. 


Where one firm buys cotton with funds furnished by another, which, under the agreement, 
is to be entitled to the cotton from the date of the purchase, the bills of lading for the 
cotton with the exchange drawn against it, to be delivered to the firm furnishing the 
funds, that firm is entitled to cotton thus purchased, in hands of the firm making the 
purchase. 

That right cannot be defeated by the death of one of the partners of the firm purchasing the 
cotton, and the delivery of the cotton on hand when the death occurs, to the firm, with 
whose funds it was purchased under the agreement stated by the surviving partners, is 
valid. 

The receiver of the partnership, subsequently appointed, cannet disturb such a delivery. 

An exception te one’s capacity to sue must be pleaded befure issue joined. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


A. B. Phillips, B. W. Huntington and H. L. Dufour for Plaintiff and 
Appellant. 


Miller & Finney for Defendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J. In December, 1873, the defendant firm furnished 
Eimer Bader & Co, with funds to buy cotton for them, and a consid- 
erable quantity had been bought and delivered. Thirty bales were on 
shipboard on the 27th of that month, when Eimer Bader died, which 
were delivered to the defendants by Buhrman, the surviving partner 
of Bader, in the same way that previous purchases on same account 
had been delivered. 

Bader’s succession was opened in the former Second Court, and his 
widow was appointed administratrix, and Buhrman was appointed 
liquidator of the firm of Eimer Bader & Co. by that court. Afterwards, 
15 
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in a suit before the Sixth Court between the widow as administratrix 
and Buhrman, the plaintiff Legendre was appointed receiver of the 
firm by that court. This suit is by Legendre, under that appointment, 
to recover thirty bales of cotton, or their value. 

Answer was filed, setting up the agreement between the defendant 
firm and Eimer Bader & Co.,and three months afterwards an exception 
was made to the capacity of Legendre to sue, which was properly over- 
ruled because coming too late. When a plaintiff sues in a representa- 
tive capacity created by law, his want of anthority must be pleaded in 
limine in order to put him to the proof of it. Code Prac. Art. 344; 
Parker vs. Moore, 2 Ann. 1017. 

The agreement was that the defendants, who are bankers, should 
furnish Eimer Bader & Co. with funds to buy cotton, which was to be 
the defendants’ property until bills on shipments were delivered to 
them by Eimer Bader & Co. Bills of lading, with the exchange drawn 
against them, were delivered to the defendants under this agreement 
through December, during which time the advances of the defendants 
amounted to within a fraction of seventy-five thousand dollars, and the 
bills on shipments had covered this sum except six thousand dollars. 

The cotton bought with the defendants’ funds was marked and 
entered on the books of Eimer Bader & Co. so that it could be iden- 
tified. Immediately after Bader’s death, Buhrman and Hellman 
together went over the books of the Bader firm, and could recognize 
only thirty bales as the property of the defendants. There was more 
cotton on hand, but only this quantity bore the marks indicating it was 
bought with the defendant’s exchange. Letters of Badér shewed also 
the same fact. This cotton was in the ship, and bills would presum- 
ably have been drawn and delivered on that, as was the course of 
business between the parties. Bader’s death was sudden. His partner 
Buhrman delivered the bills of lading and exchange drawn on them to 
the defendants, thus carrying out the agreement as it had been done 
before. He delivered bills for only the thirty bales that were inden- 
tified. The proceeds of their sale did not pay the balance of the 
advances made by the defendants. 

He had a right as surviving partner of the firm to deliver the bills of 
lading for the cotton. Under the agreement the defendants could have 
forced him to deliver them. They had taken the precaution to stipu- 
late that the cotton bought with their funds should be theirs from the 
date of the purchase, and should so remain until the bills of lading and 
exchange drawn against them were delivered to them. The receiver 
cannot disturb the transaction thus consummated. 

Judgment affirmed. 

Rehearing refused. 
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No. 8757. 
C,. CHAFFE, JR., SYNDIC, Vs. MADISON CARROLL. 


In an executory proceeding by a syndic, to enforce payment of a note secured by vendor's 
privilege and mortgage, it is not necessary to accompany the petition for the seizure and 
sale of the property with any evidence of transfer of the note by the insolveut, who was 
the payee, to his creditors. Possession of such note by the syndic, even if unendorsed, 
isa presumption of such transfer. What title the payee had to it has passed to his 
creditors by the surrender and by the acceptance of it by the court. 

Iu such a case it is sufticient fur the syndic, under proper averments, to exhibit authentic 
evidence of his appointment as syndic of the creditors of the insolvent payee, the note and 
an authentic copy of the act of sale and mortgage. 

Damages will not be allowed, even if the appeal be frivolous, where it is devolutive only, and, 
therefore, has not delayed the appellee in the execution of bis judgment. Having sus- 
tained no loss consequent on the appeal, appellee cannot recover such damages. 


PPEAL from the Teuth District Court, Parish of Red River. 
Logan, J. 


M.S. Jones for Plaintiff and Appellant. 
I. B. Watkins for Defendant and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an appeal from an order of seizure and 
sale rendered to enforce payment of a note of $5,500, secured by ven- 
dor’s privilege and mortgage on the land sold, made payable to the 
order of J. H. Scheen and drawn by the defendant as purchaser. 

The defense is, that the note was not endorsed by the payee, and 
that there is no authentic evidence of its transfer by the payee to the 
plaintiff. 

The petition is accompanied by ample evidence, that J. H. Scheen, 
to whose order the note was made payable, has made a surrender of 
his property ‘to his creditors, which was accepted by a competent 
court; that the plaintiff is the syndic in charge of the liquidation of 
the affairs of the insolvent; that he has taken the oath and furnished 
the bond required by law, and that letters, showing his appointment 
and qualification, have been issued to him. 

In a previous similar proceeding by the same plaintiff against the 
same defendant, on the same note and securi@y, as there was no 
authentic evidence of plaintiff’s official capacity and of an alleged 
endorsement by the payee, we reversed the decree and annulled the 
order for executory process. 34 An. 122. 

The present proceeding is brought in strict conformity with the 
views expressed in the opinion in that case. 

If, as claimed, the note never was endorsed by the payee, title to 
enforce payment of it continued in him and passed from him to his credi- 
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tors, by the surrender and by the acceptance thereof by the court. It was 
not necessary for the plaintiff, in order to obtain executory process on 
the note, to produce any evidence to show that the note had been sur- 
rendered by the payee. It is no concern of defendant whether it was 
or not. The presumption is that it was. No third party is heard to 
claim ownership of it or assert any title to it. 

In order to procure the order it was sufficient for the plaintiff, under 
the allegations of his petition, to exhibit the note, an authentic copy 
of the act of sale and mortgage with which it is identified, and the let- 
ters showing his appointment as syndic of the creditors of the payee, 
all of which he has done. 28 An. 457. 

The fiat of the District Judge was justified by the evidence before him. 

The law requires, in a case like this, no other proof of title than the fact 
of the possession of the note. On payment of the note, the defendant 
will certainly be relieved from all responsibility and will be entitled to 
a cancellation of the mortgage inscription securing it. Zapata vs. 
Cifreo, 26 An. 87. 

The appellee is not entitled to damages as in case of a frivolous 
appeal. 

The appeal was devolutive only. It has not delayed the plaintiff in 
the execution of his judgment. 26 An. 727; 18 L. 31; 13 An. 286. 


He has sustained no loss consequent on the appeal. C. P. 907. 
Judgment affirmed, with costs. 








No. 8285. 
D. W. Hueues vs. La VArRIétTE ASsocIATION. 


A plaintiff must make his claim certain; it is not enough to make it 
probable. 

A defendant who is sued for movable property, is not estopped in 
denying plaintiff’s ownership of it, because he had previously, in a 
suit against plaintiff for the rent of a house, caused this property to be 
provisionally seized, as subject to the privilege for rent. Property not 
belonging to the lessee may be subject to such privilege. 

Judgment affirmed, 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


W. S. Benedict and A. J. Murphy for Plaintiff and Appellant. 
Breaux & Hall for Defendant and Appellee. 


The opinion of the Court was delivered by Topp, J. 
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No. 8669. 


Rospert J. TANEY vs. J. S. MEILLEUR. 


A default can be confirmed two judicial days after it is entered. The law does not allow the 
defendant the third judicial day after the taking of the defau!t to file his answer, unless 
no confirmation has intervened. A judgment by default, which is confirmed on the third 

udicial day fullowing the default, is seasonably rendered. 
The appeal being frivolous, damages are allowed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


B. C. Eltiot for Plaintitfand Appellee : 


When two judicial days have elapsed and intervened, a default may be confirmed. C. P.312; 
Hall vs. Mulholland, 3 L. 113; DeBlane vs. LeBlanc, 15 An. 224; Hart vs. Nixon, 24 An. 
137. 

Where the appeal is taken only for delay, the judgment will be affirmed with damages. C. 
P. 907; 3 M. 405; 31 An. 427. 

Geo. C. Préot for Defendant and Appellant: 


In all cases where delay is granted either to do something or to answer, neither the day of 
serving the notice, nor that on which the act is to be done or the answer filed, are included. 
C. P. 318. 

Article 312 of the Code of Practice is to be interpreted under the above rule. 25 An. 137. 

The last day of delay falling on a dies non, the whole of the next day is allowed. 30 An. 677. 


The opinion of the Court was delivered by 

Bermupez, C.J. The defendant appeals from a money judgment 
against him. 

He assigns as error, patent on the face of the record, that the judg- 
ment by default properly taken against him was prematurely con- 
firmed on the third judicial day, and that this could only have been 
done on the fourth judicial day, as he was entitled to the whole of the 
third judicial day to set the default aside. 

The appellant has misconceived the law on the subject. 

Article 312, C. P., which is applicable thereto, is in the following 
terms: 

“Tf two days after this first judgment has been rendered, the defend- 
ant neither appear nor file his answer, a definitive judgment will then 
be given for the plaintiff, provided he prove his demand.” 

Previous to 1853, the delay required to elapse between the default 
and the confirmation was three days. 

The decisions on the Article, as it was and as it is, are uniformly 
that a default can be confirmed after the full expiration of the pre- 
scribed delay. 3 L. 113,115; 14 L. 268; 1R. 448; 12 R.41; 2 An. 
806; 15 An. 224; 24 An. 137, ete. 

The appellant however relies upon Article C. P. 318, which says that : 
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‘Tn all cases where the delay is given, either to do something or to 
answer, neither the day of serving the notice nor that on which the act 
is to be done or the answer filed, are included.” 

He contends that under the terms of the two Articles and the juris- 
prudence upon them, the law requires as well that the whole of the 
eleventh day following the service of a citation, shall be allowed to pass 
before a default can be taken, as that the whole of the third day shall 
also elapse before a default can be confirmed. 

The authorities to which our attention has been called, 25 An. 137; 
29 An. 224, 850; 30 An. 677, no doubt contain a correct exposition of 
the law, but have no bearing on the point now at issue. 

The error in which the appellant has fallen is the légitimate result 
of a confusion of ideas on the subject of computation of time. 

While it is undeniably true that a default cannot be taken before the 
eleventh day, after service of the citation, it is equally so that a default 
can not be confirmed before the third judicial day after the taking of 
the default ; but it may well be so on that third day. 

In the first case, the defendant is given ten full days to appear, which 
are to be counted from and exclusive of the day of service of the citation. 
In the second case, he is allowed two full judicial days, to be counted 
from and exclusive of the day on which the default is entered, to set it 
aside or file his answer. if he do not appear within the ten days 
following the service of a citation, a default can go against him on the 
eleventh day, not before. If he do not set the default aside within the 
two judicial days following that on which it was entered, confirmation, 
on proof, can take place on the third judicial day, not before. 

The initial point for computation, in the first instance, is the day of 
service of citation, excluding it from the ten days. The initial point, 
in the second instance, is the day of the taking of the default, exclud- 
ing it from the two judicial days. The law is equally imperative in 
both cases. 

It does not allow the defendant the third judicial day following the 
taking of the default, unless no confirmation has iutervened. 

In the present case it is admitted that the default was properly taken 
on the 18th of May, 1882. The 19th and 20th, following, were judicial 
days. The 2ist was Sunday. The default was confirmed on the 22d 
of May, 1882. The entire delay of. two judicial days allowed by law 
had then fully elapsed. The judgment of confirmation was, therefore, 
seasonably rendered. : 

Construing the Articles differently would be to do them violence, by 
allowing three instead of two judicial days, and to run counter a uniform 
practice of more than half a century, which has never been questioned. 

The appellee, treating the appeal as frivolous, has prayed for damages. 
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The suit is on a note, and no defense appears to have existed to its 
payment. 

We think him entitled thereto. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be affirmed. Itis further ordered and decreed, that the plaintiff 
recover of the defendant ten per cent. damages on the amount of the 
judgment, and costs in both Courts. 

Rehearing refused. 








No. 7866. 


EuGster & Co. vs. JosEPH WEstT & Co. 


The rule, that no damages can be recovered for the inexecution of a contract when its non- 
performance was prevented by a fortuitous event or irresistible force, hus two exceptions, 
one of which is when there has been some fault of the party contracting which preceded 
the fortuitous event, and without which the loss would not have happened; and the 
other when he has expressly or impliedly taken the risk of such event or force. 

The non-performance of a contract for the delivery of corn is not excused by a freeze of a 
river, when it may be executed in another way than that first in the contemplation of the 
parties. If the freezing of a river be a fortuitous event, it is the duty of the party con- 
tracting to provide other of transportation, and especially is this so when he is 
warned of the impending freeze, and knows the necessity of the party with whom he has 
contracted to have the corn delivered for reshipment. 

When the circumstances shew that the term was fixed in favor of the creditor, and the con- 
tract was made to enable him to fill another engagement by a stipulated time, the debtor 
or party contracting waits until the last day of the term at his peril, and takes the risk of 
weather changes which impede the execution of the contract in the manner least onerous 
to himself. A contract can be passively violated by not doing what was covenanted to be 
dene at the time and in the manner implied from the nature of the contract. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 





Blane & Butler for Plaintiffs and Appellants. 


Singleton & Browne for Defendants and Appellees. 


The opinion of the Court was delivered by 

ManninG, J. Eugster & Co. bought 50.000 bushels of corn on 
December 14, 1878, from the defendants who contracted to ship it from 
the Ohio river within twenty days from the date of purchase, and to 
deliver at New Orleans alongside ship. Plaintiffs bought the corn for 
shipment to Europe, and had chartered the steamship Minnie Irwin in 
Europe to carry the cargo. The defendants failed to ship the corn 
from the Ohio river within twenty days from the date of the contract. 
It was not shipped until the latter part of January, 1879, and not deliv- 
ered to the Minnie Irwin at New Orleans until February 8 following. 
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That ship arrived at that port early in January and her lay days 
expired on 20th of that month, from which day she was entitled to 
demurrage at the rate of £30 sterling per day. The delay was pro- 
longed until her demurrage was swelled to £600, or twenty-nine hun- 
dred and twenty-eight dollars in our currency, which the plaintiffs 
were compelled to pay. 

This suit is for the recovery of that sum from the defendants. 

They admit that they agreed to ship the corn from Mount Vernon on 
the Ohio river within twenty days from the date of their contract, but 
aver that the shipment was to be by the steam tug Garrett and barges, 
and that such shipment and any shipment was prevented by the 
freezing of the Ohio river on or about December 22, by reason whereof 
that river was closed to navigation. They allege that the corn was at 
Mount Vernon within the twenty days ready for shipment, and would 
have been shipped within that time but for the suspension of navi- 
gation, which suspension lasted until about January 25th, when the tug 
proceeded to Mount Vernon, took the corn in her barges, and delivered 
it at New Orleans as soon thereafter as was possible. 

They claim to be discharged from liability by the freezing of the 
river which they insist was a fortuitous event. 

The testimony satisfactorily shews that the shipment by the tug 
Garrett was not stipulated in the contract, and formed no part thereof. 
It was not material to the plaintiffs by what boats the corn was trans- 
ported down the river, and if the defendants’ allegation be true that no 
boat whatever could then navigate it, it should seem unimportant to 
their defense, if it be good in other respects, whether the transporta- 
tion was to be by a particular tug or not. Is then the defendants’ non- 
compliance with their contract excused by the Code under the circum- 
stances of this case on the ground alleged by them ? 

Where by a fortuitous event or irresistible force the debtor is hin- 
dered from giving or doing what he has contracted to give or to do, or 
is from the same causes compelled to do what the contract bound him 
not to do, no damages can be recovered for the inexecution of the 
contract. 

There are two exceptions to this rule: Ist, when the party in default 
has by his contract expressly or impliedly undertaken the risk of the 
fortuitous event, or of the irresistible force ; 2d, if the fortuitous event, 
or case of force, was preceded by some fault of the debtor, without 
which the loss would not have happened. Rev. Civil ia Art. 1933, 
paragraphs 2 and 3. 

The Code defines a fortuitous event to be that which — by a 
cause which we cannot resist, and those accidents are said to be 
caused by superior force which human prudence can neither foresee 
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nor prevent, Art. 3556. The Pandectes Francaises teach that on 
entend par cas fortuits les accidens quon n'a pu ni prévoir ni empécher. 
So Emerigon on Insurances, 285, by accideut (cas fortuit) is meant a 
superior force whi¢h cannot be foreseen nor resisted. In its legal 
sense, fortuitous event is synonymous with “act of God” in the 
common law. It is not imperative in this case to say whether 
or not the freezing of the Ohio river in mid-winter is a fortuitous event 
as defined by the Code. It would seem such an event might reason- 
ably be expected in that latitude at that time—that it was probable and 
seasonable, 

The proof is that the cold set in about December 20th, and attracted 
Eugster’s notice, who expressed to the defendants his apprehensions of 
a freeze, warned them of the danger, and urged them to forward the 
corn. Prados, a member of the defendant firm, did not share this 
apprehension because the river was very full and, as he said, could not 
freeze then, however intense the cold. The river did freeze ou the 
25th, and navigation was not resumed until January 15th. For eleven 
days after the contract was made the river was unobstructed, and the 
corn could have been shipped without hindrance. A steam tug and 
barge left a point on the river opposite Mount Vernon as late as the 
eleventh day. The defendants neglected to ship—indeed made no 
effort to ship—while the river was in this favorable condition, and thus 
committed a fault, thereby coming within the terms of one of the ex- 
ceptions just cited from the Code. 

But they are equally within the terms of the other exception. : They 
were to deliver the corn from the Ohio river between December 14th 
and January 3d, the season when severe cold is usual, and a frozen 
river an event that might be foreseen. It was a contingency so proba- 
ble and so seasonable that it ought to have entered into their calcula- 
tion of the time for the execution of the contract, and no doubt would, 
but for their confidence in the impossibility of its occurrence in the 
then stage of the river. In either case they must be presumed to have 
contracted with reference to it. The assumption of the risk of the 
freeze is implied from the nature of the contract and’ the time and 
manner of its execution. If then we concede the principle that the 
defendants’ counsel contend for, and admit, nay even decide, that the 
freezing of the river is a fortuitous event within the meaning of the 
Code, the defendants are expressly excluded from immunity from 
liability for damages for the inexecution of their contract, by the qual- 
ifications which the Code makes of the rule they invoke. 

The modifications of that rule, which are a part of Art. 1933, seem to 
have escaped the notice of the counsel. They quote the rule in their 

16 
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brief alone, and ignore the exceptions, which have such important 
bearing on the case. 

But was it a fault to have failed to ship within eleven days when the 
contract expressly stipulated twenty 2? The defendants claim they had 
the full term in which to ship, and could wait if they pleased until 
sunset of the last day. Rev. Civ. Code, Art. 2057. A contract may be 
passively violated by not doing what was covenanted to be done at the 
time, or in the mannerimplied from the nature of the contract, as well 
as that stipulated in it. Idem, Art. 1931. If the defendants had ship- 
ped on the last day of the term, they would doubtless have pleaded 
that as a literal fulfillment of their contract, with what success it is need- 
less to inquire, but when they chose to wait until that time, with the 
impending danger of a freeze of the river in mid-winter, they must be 
held to have taken the risk of such occurrence. It was implied from 
the nature of the contract, and the time and manner of its execution. 

The term is always presumed to be in favor of the debtor unless it 
result from the stipulation, or from circumstances that it was also 
agreed upon in favor of the creditor. IJdem, Art. 2053. The cireum- 
stances of this case shew that the term was fixed with reference to the 
plaintiffs’ need to have the corn here to meet the ship ordered from 
Europe. She reached this port about January 4th, but was not entitled 
to demurrage until the 20th. Had the shipment been made as pru- 
dence, and a due regard to the probability of obstruction to navigation 
by ice demanded, the corn would have reached here before the demur- 
rage began. The defendants were guilty of negligence and want 
of proper forecast, and these are expressly stated by Mr. Story to entail 
liability for losses occasioned by the identical event occurring in this 
case. 2 Contracts, $ 752 ¢. 

In enumerating the causes which would relieve a freighter from 
liability for demurrage on the one hand, and impose that liability on 
him on the other hand, a writer on this special subject lays down rules 
supported by authorities, among which are these: The freighter 
does not become liable to further demurrage if, after having sailed, the 
ship be driven back to port by adverse winds and be by them detained, 
as for instance by frost or bad weather. * * * But the freighter is 
not excused from the payment of demurrage for not loading or unload- 
ing the vessel within the lay-days because the port of loading, or the 
river by which the goods were to be conveyed to that port, was frozen 
up. 1 Kay’s Shipmasters and Seamen, 154-5. 

So where peas were shipped from Canada to be carried to New York, 
but owing to the carrier’s neglect and inexcusable delay they were 
stopped on the way by the freezing of the lakes, and the carrier refused 
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to transport them by rail, it was held that damages were recoverable. 
Field’s Law of Damages, § 386, 

There cannot be any doubt if the defendants had not persisted in the 
attempt to ship by the tug Garrett and barges and in no other way, 
the corn could and would have been delivered before the demurrage 
began, notwithstanding the freeze. The fact that that tug and her 
barges belonged to them explains their persistence, but does not excuse 
it. Mr. Parsons states the rule to be—the non-performance of a con- 
tract is not excused by the act of God where it may be substantially 
carried into effect, although the act of God makes a literal and precise 
performance of it impossible. 2 Contracts, 185. So in a case where a 
defendant had contracted to carry a man from New York to San Fran- 
cisco, that part of the voyage from San Juan del Sur to be made in a 
particular vessel, which was lost, it was held—if the loss or wrecking 
of the vessel was the act of God, it was the duty of the defendant to 
exercise diligence in providing another vessel for the carriage of the 
plaintiff. He was bound to use all the means, in endeavoring to supply 
another vessel, which a diligent, careful man exercises in his own 
affairs. The main thing the defendant agreed to do was to carry the 
plaintiff from New York to San Francisco. His promise to carry him 
in a particular vessel from San Juan del Sur to the latter place was a 
minor part of the contract. Williams vs. Vanderbilt, 28 N. Y. 217. 

The defendants’ counsel admit the force of these authorities in the 
common law, but deny their applicability, because the rights of parties 
in this case must be determined by our own law, to-wit: Art. 1933 of 
the Code. We readily grant it. It could not be otherwise. But the 
whole of that Article is our law, and not a part only. The modifica- 
tions of the rule relax and temper it, and are equally binding with it. 

It is significant that the corresponding Article of the Napoleon Code 
has not the important modifications that have been added to our own. 
It reads thus: 

Il n’y a lieu & aucuns dommages et interéts lorsque, par suite d’une 
force majeure ou d'un cas fortuit, le debiteur 4 été empéché de donner 
ou de faire ce & quoi il etait obligé, ou a fait ce qui lui etait interdit. 
Code Nap. Art. 1148. 

It cannot reasonably be doubted that the rule of the French law was 
modified in the redaction of Sur Code with the purpose of bringing it 
more in accord with that system from which we derive our commercial 
law, and the authorities from the common law we have cited therefore 
derive additional force from that circumstance. They are thus made 
safe guides in construing the provision of our Code upon the subject in 
hand. 

But the counsel for the defendants insist that the decisions of this 
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Court sustain their interpretation of this Article of our Code, and cite 
four cases as apposite and conclusive. It is needful therefore that 
these be examined critically that their real import and force be 
ascertained. 

The first is White vs. Kearney, 9 Rob. 495, where there was a con- 
tract for the delivery of lime, the discussion in the opinion being of 
features of the case wholly disconnected with that of time, and upon 
that, the Court merely remarking, “ the fact of the vessel not clearing 
on or before the day stipulated, we do not consider of much importance 
as it was not necessary, when it was evident she could not go to sea. 
The clearance could be effected in a very short time, the proposed 
voyage being a coasting one, and the cargo consisting of one article 
consigned to the same persons, to-wit: the defendants.” The vessel 
was ready to go to sea on the day stipulated, and was prevented by 
adverse winds, but the Court considered that unimportant, as the 
clearance could be made in a very short time, and the voyage being a 
coasting one with but one article in cargo, deliverable at the end of the 
voyage, there was no delay en route, and therefore the loss did not 
ensue in consequence of not sailing on a given day. 

The next is Police Jury vs. Taylor, 2 Ann. 272, which was a suit on 
a bond to keep a bridge in good and safe condition for five years. The 
bridge was carried away by a freshet within that time, and the defen- 
dant pleaded it as a fortuitous event and irresistible force. The Court 
say: * whether the freshet was an irresistible force is a matter of con- 
jecture. The witnesses think it was not, and that the bridge might 
have been built so as to withstand it. Freshets seem to be of frequent 
occurrence on that river.” There was judgment against the defendant 
for the amount of the bond. 

In that case, as in the case at bar, the question whether the freshet or 
the freeze was a fortuitous event, or an irresistible force is pretermitted, 
but freshets being of frequent occurrence on the river in that ease, and 
freezes in this, the decision is manifestly authority for the construction 
of the law we now make. 

In Lagrave vs. Fowler, 4 Ann. 243, marble buildings were to be 
finished by a specified time, but the quarry was inundated by the floods 
of the Mississippi and Missouri rivers. The materials were delivered 
after the term and the defendant accepted them, and the court held 
him bound to pay for them because he accepted them. This is the 
language: ‘‘ the condition of time became impossible, and the defen- 
dant, by permitting the plaintiffs to furnish their labor and materials 
afterwards, bound himself to pay for them.” 

The last case is Bietry vs. New Orleans, 22 Ann. 149, where the 
plaintiff contracted to fill the batture in front of a part of the City, and 
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was prevented by high water from completing it by the time specified. 
Held: if overpowering force or unusual high water prevented the 
completion of the work within the term, the contractor was entitled to 
pay for so much as he had done. 

We do not think these cases sustain the interpretation of our law 
claimed by the defendants’ counsel. 

The defendants did not attempt to provide any other means of trans- 
portation than their own tug and barges. They were confident of the 
inability of the elements to create the very obstruction which, not 
without warning, was interposed, and distrusted and disbelieved the 
possibility of the freeze, and refused and neglected to use such means 
as were, or might have been at hand, to make the shipment in time to 
avoid the hindrance, or to surmount it. Through their non-fulfillment 
of their obligation, the plaintiffs suffered loss in fulfilling theirs. 

Judgment affirmed. 


On APPLICATION FOR REHEARING. 


In the opinion of the Court heretofore read, we remarked the quota- 
tion by the defendants’ counsel of a part only of Art. 1933, omitting 
the exceptions in par. 3 which follow immediately that part of the text 
quoted. Our decision was based upon those exceptions. 

The brief for rehearing reiterates the argument of the first brief— 
again ignores the vital modifications of the rule, regulating the conse- 
quences of the inexecution of a contract because of a fortuitous event 
or irresistible force, by abstaining from any allusion to them, notwith- 
standing those modifications are the pivot upon which the case turns— 
and in the teeth of the unambiguous and positive provision of the Code 
asserts, ‘‘the happening of any fortuitous event, which prevents the 
performing a contract, shields the party from all damages.” 

The Code says otherwise. It enacts that a fortuitous event or irre- 
sistible force, which prevents the execution of a contract, shall not 
shield: a party from damages, when that party has either expressly or 
impliedly undertaken the risk of the event or the force; nor shall it 
shield him if the event or the force was preceded by some fault of his 
own, without which the loss would not have happened. Rev. Civ. 
Code, Art. 1935, par. 3. 

The brief proceeds: 

‘The framers of our Code.seemed determined that no court should 
deprive any party, by construction, of the benefit of this wise and 
humane provision of our law ; the absence of which had ruinedso many 
worthy men under the common law system which requires that a party, 
to have its benefit, must specially stipulate for it in his contract. No 
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one who has read the common law reports, could have failed to see how 
often wise, noble and humane judges have been greviously pained by 
the necessity of enforcing this barbarous provision.” 

And yet the framers of our Code of 1825 had the hardihood to insert 
this barbarous provision which until then was unknown to our law. 
The Code of 1803 did not have it. The Art. 1148 of the Code Napoleon 
is literally transcribed in the Code of 1802 without addition or moditi- 
cation, tit. 3, c. 3, see. 4, art. 48, and is transplanted into our Code of 
1825 and forms par. 2 of Art. 1927. (Art. 1933 of the Revised Code of 
1870.) Then follows par. 3 which, as we observed in our former opin- 
ion, was without doubt inserted to bring our law more in conformity 
to that of other States, and to infuse into the law governing contracts 
some of the principles of a system which is the outgrowth of the devel- 
opments of modern trade and enterprise. It may be deplorable that 
this contrivance for the ruin of worthy men, the enforcement of which 
has grievously pained wise, noble, and humane judges, was imported 
into our Code by the ruthless innovators of 1825, but so long as it 


remains there, we shall not have to resort to judicial construction to 
deprive any litigant of fancied rights, which this modification of our 
law, made near three score years ago, denies him. 


The defendants had contracted to ship within twenty days. Having 
failed to perform their covtract, they were liable for its inexecutiow 
unless they established legal excuse. To say that they were hindered 
by a “ fortuitous event or irresistible force” is not sufficient unless it 
also appears: 1, that they had not, expressly or impliedly, undertaken 
the risk; 2, that the event was preceded by no fault on their part 
contributing to the loss. The risk of a fortuitous event, so regular and 
periodical in its character as the freezing of the Ohio river in December, 
might possibly be considered as impliedly assumed by the obligor in 
such a contract. 

But it is not necessary so to hold in the present case. When its 
happening was indicated, and they were expressly warned of the dan- 
ger, their failure to ship during the ten or eleven days during which it 
was possible, was a fault which they havé not excused under the 
evidencé in thiscase. They have not shewn that the corn was not, or 
might not have been ready for shipment during that time, or that ves- 
sels could not have been procured to carry it. The evidence indicates 
the contrary. The admission that the Garrett, and her barges, was the 
first vessel that got out after the freeze has no bearing. The question 
is, could shipment have been made before the freeze ? 

The rehearing is refused. 
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No. 8597. 


Succession OF Mrs, THERESA BAUMGARDEN. 


A testamentary executor has the legal right to take and prosecute an appeal, in his official 
capacity, from a judgment placing the heirs in possession of the property of the succes- 
sion, for which said execator had been appointed and qualified. 

A bond of appeal signed by him in his capacity of executor is valid. The appearance of an 
appellee and urging other grounds of dismissal before that of want of citation, cures the 
defect of such want of citation of appeal on him. 

In a succession where the deceased has left heirs of age and a minor heir, and in which he 
left a will, making special legacies of movable and immovable property, and appointed 
testamentary executors, the heirs of age cannot dispesasess the executors, before an inven- 
tory is completed, and a tutor is legally qualified for the minor heir, and thus avoid an 
administration. In such a case, the distribution of the legacies is an act of administration 
which must be performed, as indicated in the will, by the testamentary executors, and an 
administration therefore becomes necessary. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


W. B. Koontz and T. Gilmore & Sons for the Executors, Appellants: 


, “Testamentary executors continue in office until the estate is finally wound up, R. C. C., 
1673, unless removed from causes specified by law. C. P. 1013 et seq. 
An ex-parte order, without notice to the executors, putting three heirs.in possession of 
three-fourths of a succession, the remaining heir being a minor, before a partition, and 
without payment of debts, is a nullity, and does not ipso facto divest the executors of their 
seizin. C. P. 1000, 1003; Rabin vs. Nolan, 4 R. 283; Caldwell vs. Cooper, 6 R.9; R. C.C. 
1047; Blake vs. Kearney, 30 An. 389; Succession Roffignac, 21 An. 364. 
The executors have the right to appeal from such a judgment or order. Succession of 
McKenna, 23 An. 370; Succession Egana, 18 An. 63; Ready vs. New Orleans, 27 An. 170; 
Payne vs. Dejean, 32 An. 890. 
An appeal bond given for an amount fixed by the court, will be sufficient to maintain an 
appeal. Hughes vs. Caruthers, 26 An 530; Taylor vs. Pipes, 24 An. 531: Succession 
McWUall, 19 An. 507; Succession Armant, 20 An. 340; Elder vs. New Orleans, 30 An. 500. 
The case in which the appeal bond is filed is clearly designated, when described in the 
body of the bond, and when it conforms to the description in the order of the Judge 
granting the appeal. Gernon vs. Gayle, 34 An. 338. 


J Ad. Rozier, V. J. Rozier and L. L. Levy for the Appellees: 


The will constituting the four children of testatrix the universal legatees, being probated, 
ordered to be registered and executed, they had a right, without citation or notice to ex- 
ecutors, to present petition for possession, makiug proof of no legacies ; no debts unpaid ; 
there was no issue of fact to be tried, especially when executors had not qualified. The 
Opposition of heirs to the issuing of letters testamentary must be sustained. The Art. 
1671, R. C. C., is applicable; 32 An. 321, Sue of Walker. 
If in a testate succession there be neither debts nor legacies to pay, nothing to execute, 
the appointment of an executor is inoperative. Suc. of Walker, 32 An. 321, and author- 
ities therein cited by the Court. Suc. Dupuy, 4 An. 572; Sue Hoy, 3 An. 502. 
The seizin of the executor, fiction of law, which does not interfere with the legal posses- 
sion of the heir—the latter, true possessor—same authorities. The heir, in case no debts, 
no legacies to be paid, can take the seizin from the executor, which is not constituted for 
his personal advantage; in such a case, the pretensions of an executor is an unlawful 
intrusion. 

The heir is really the one in possession, notwithstanding there be a will and an executor ap- 
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pointed, even with seizin. The seizin of the executor is not a true possession; he holds 
in the name of the heir 14 Laurent, §339; Demolombe, vol. 1, Suc. p. 143; same, C. C, 
034; 15 La. 537; 7 Rob. 133; 12 Rob. 258; 2 An. 339, 

The appointment of an executor, with the seizin of the succession, is not a substantial testa- 
mentary disposition, independent of any other. 4 An. 572; Frazier & Adams vs. Hills, 5 
An. 113; C. C. 987, 988, 984. Considered as heir ab initio. 

. The heir can, at any time, take seizin, on complying with Art. 1012, by giving security. 
1671, 1012; 2 Rob. 382; 3 Rob. 349; 3 An. 706. No creditur has asked for security. In 
this testamentary succession there are no legacies, save that of a few movables devised to 
the youngest child, whose tutor is the very same Zimmerman who figures herein. The 
other two legacies, 1st, an immovable to Zimmerman, (one of the appellants) who has had 
himeelf put in possession on his own petition; the other immovable is the dwelling house, 
to Marietta Schopp, as to all of which the heirs acknowledge possession in them. There 
remains nothing for the mandate of the executors. The seizin is not for the lucre of the 
executor. Coin Delisle, p. 4¢9; Demolombe, vol. 5, p. 48. 


On Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocuf, J. This record presents two appeals taken by Charles Kum- 
mel and Charles Zimmerman, as executors of the last will of the 
deceased, and by Charles Zimmerman, as tutor of the minor Lilly 
Baumgarden. 

The first is a devolutive appeal taken from a judgment of the lower 
court placing the three heirs of age in possession of their shares of the 
succession, rendered on the 20th of February, 1882, and the other, a 
suspensive appeal taken from a judgment rendered on the 30th of 
March of the same year, dismissing an action instituted on the 24th of 
February, 1882, by the same parties in the same capacities, for the 
nullity of the judgment rendered on the 20th of that month. 

The motion to dismiss both appeals urges several grounds, which we 
shall consider in their order: 

I, 


That appellants have failed to show any appealable interest in the 
premises, and have no authority to appeal in their alleged capacities. 
The record shows that Kummel and Zimmerman, who were appointed 
as executors by the deceased in her will, had been qualified as such 
when the order of February 20th, 1882, was rendered. As executors it 
was their right and their duty to take charge of the property of the 
succession and to proceed in the execution of the testator’s will, and 
as such they had the undoubted power to prosecute an appeal from a 
judgment purporting to disturb their possession and control of the 
estate. It is not sound to argue in support of this motion that the 
order of February 20th vacated their functions. This is the very 
question for solution under the appeal. There is no force in the posi- 
tion of appellees that Charles Zimmerman has acquiesced in the judg- 
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ment putting the heirs in possession, by taking possession of a piece 
of property which had been bequeathed to him by the testatrix. He 
was put in possession under a separate and distinct proceeding insti- 
tuted hy himself, for the purpose of enforcing his rights as legatee. 
Succession of McKenna, 23 An. 370. 


II. 


That the appeals were not filed in time, appellants having failed to 
furnish the bonds required of them by the order of appeal rendered 
below on the 6th of April, 1882. 

The record shows in this connection that appellants had applied for 
suspensive appeals from both judgments rendered in the premises ; that 
the Judge had refused a suspensive and granted only a devolutive 
appeal from the judgment of February 20th, 1832, and had granted a 
suspensive appeal from the other judgment; making both returnable 
on the 3d Monday of April following, and fixing the amount of the 
bonds at $150 each, and that appellants furnished their bond in the 
suspensive appeal on the 10th of that month. It appears further, that 
on proper showing made before this Court, on the 19th of April, on the 
3d of May and on the 17th of May, additional delays were given to file 
the transcript of appeal ‘in the succession of Theresa Baumgarden,” 
the last of which expired on the 18th of June, 1882, and the transcript 
was filed on the 16th of that month. 

These facts certainly save the suspensive appeal: that which was taken 
from the decree dismissing the action in nullity of the judgment of 
February 20th, 1882. 

As these two judgments are ingredients or steps forming part of the 
proceedings looking to the settlement of the succession, we construe 
the various motions made by appellants fur extension of delays, as 
applying to and including both appeals. The fact that the appeal 
bond in the devolutive appeal was furnished only on the 11th of May, 
the order having been made on the 6th of April previous, is explained 
to our satisfaction by the following circumstances and incidents : 

Believing that there was error to their prejudice in the Judge’s 
refusal of a suspensive appeal from his judgment placing the heirs in 
possession, appellants applied for relief by mandamus and prohibition 
to this Court, and under the effect of the alternative writ of prohibition, 
matters were kept in abeyance and suspense, until our opinion, which 
is reported in 34 An. page 654, was rendered. Hence, we conceive that 
their appeal bond was furnished in time, and we therefore hold that 
the devolutive appeal was not presented too late. 

17 
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Ill. 

The objection that neither of the appeal bonds is sufficiently iden- 
tified with either of the judgments is answered by the mere reading of 
the bonds, which show clearly that the bond furnished on the 10th of 
April refers to the suspensive appeal, and that the bond of May 11th 
covers the devolutive appeal. 

IV. 

Having recognized the right of appeal of Kummel and Zimmerman 
in their respective capacities, we see no force in the objection that they 
should have executed their bonds in their individual capacity and not 
as executors and as tutor. 

Vv. 

The objection that the amount of each of the bonds is insufficient, is 
answered by our jurisprudence, which has settled that in such cases the 
appellant, in furnishing his bond in the amount fixed by the court, 


satisties. the requirements of the law. Elder vs. New Orleans, 31 
An. 500. 


VI. 


Several months after filing a motion to dismiss these appeals, ov the 


grounds which we have just disposed of, appellees presented an adidi- 
tional motion, urging the want of service of citation of appeal, and 
that, therefore, the proper parties were not before the court. 

In urging this ground they manifestly lose sight of their own 
previous appearance by which they had made themselves parties. 

After appearance by appellees it is too late to complain of waut of 
citation. This is a self-evident proposition needing no argument in its — 
support. Foote vs. City of New Orleans, 20 An. 22; Lee vs. Goodrich, 
21 An. 278; Jones vs. Shreveport, 23 An. 835. 

The motions to dismiss are, therefore, overruled. 


ON THE MrrITs. 


Theresa Baumgarden died on February 5th, 1832, leaving a last will 
and testament which was ordered to be executed on the 4th of 
the same month, on which day Charles Zimmerman and Charles Kum- 
mel, appointed testamentary executors, were confirmed as such, On 
the 16th of the same month they were sworn as executors, and letters 
testamentary were issued to them, whereupon they proceeded to have 
an inventory made of the effects of the succession, which had been 
ordered on their petition on the 14th of that month. 

At this stage of the proceedings, on a petition of the three heirs of 
age, an order was rendered by the court placing said heirs in possession 
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of their shares of the estate, from which order Zimmerman and Kum- 
mel, as executors, and Zimmerman, as testamentary tutor of the fourth 
heir, a minor, have taken an appeal. They have also appealed from a 
judgment dismissing an exception of no cause of action, a suit which 
they had instituted for the nullity of the judgment placing the heirs of 
age in possession of the succession. 

The question involved in both appeals is the legality of the judgment 
rendered ex parte on the 20th of February, 1832, placing the heirs in 
possession and practically doing away with the administration of the 
succession by the executors appointed by the will. 

This question presents the issue as to the necessity of an adminis- 
tration of the succession under the circumstances shown by the record. 
In her will Mrs. Baumgarden made the following special legacies : 

1. To her daughter Marietta, she bequeathed over and above her 
legal share, the house and lot occupied by the deceased. 

2. To her brother Charles Zimmerman, she bequeathed a house and 
lot adjoining her residence above mentioned. 

3. To her daughter Lilly, yet a minor, she bequeathed over and 
above her legal share, all her bed and table linen, silverware and 
jewelry. 

And in the will she appointed her brother, Charles Zimmerman, as 
tutor of her said minor daughter, Lilly Baumgarden., 

The distribution of these various legacies to the legatees must be 
preceded by an inventory, showing the total amount or value of the 
property depending upon the succession, and the value of each item of 
property made the subject of a special legacy, for the purpose, among 
others, of ascertaining whether the legacies would or not exceed the 
disposable portion of the property of the testatrix. This inventory 
was also necessary for the qualification of the tutor of the minor, Lilly 
Baumgarden, who could not be qualified before recording his bond of 
tutorship, (Section 2360 Revised Statutes,) and who could not furnish a 
legal bond before ascertaining by an inventory the amount of the 
minor’s credit, money and other movable effects, as well as the value 
of the special legacy accruing to her under the terms of the will. C. 
C. Art. 318, 

These are all acts necessary to a proper settlement of the succession 
and to the execution of the will of the deceased, and under the will, 
which is the law of the case, these acts must be performed by those 
persons to whom she has conferred the mandate and who are willing 
to accept the trust. 

It is, therefore, clear that the practical effect of the ex parte judg- 
ment complained of is to defeat the execution of the will in the manner 
and form of execution indicated by the testatrix, to remove a portion 
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of the estate from the control and administration of the executors, and 
to leave in their hands that portion which accrued to the minor, who 
has not asked through a proper representative to be placed in posses- 
sion of the share accruing to her either as heir oras legatee. Asshown 
above, her testamentary tutor could not be legally qualified before 
inventory, and the record shows no appointment of a special tutor to 
her. Asa minor, she must by the force of the law claim the benefit of 
inventory, and hence she could not as yet be placed in possession of 
her share of the estate, unless it should be under the exceptional cir- 
cumstances of the case of Soye vs. Price, 30 An. 93, which are not here 
presented. 

That circumstance, coupled with the necessary acts of administration 
to be performed under the will, placed the succession directly under 
the operation of Article 1047 of our Civil Code, and in the absence of 
an administration provided for in the will, would have necessitated the 
appointment of an administrator. Blake et al. vs. Kearney et al., 30 
An. 388. 

Appellees contend that the succession owes no debts, and that, there- 
fore, an administration is unnecessary, and that the costs of the same 
should not be inflicted on the heirs and legatees, and they rely upon 
the decisions in the Succession of Story, 3 An. 502; Succession of 
Dupuy, 4 An. 572; Succession of Walker, 32 An. 321. 

In the first place, the record fails to bear them out in the assertion 
that the estate is free of debts. True, none are shown. But in their 
petition for the nullity of the order complained of, the executors allege 
the existence of debts; that petition was met by an exception which of 
necessity admitted the truth of the allegations contained therein. But 
admitting, for the sake of argument, that the succession owes no debts, 
the facts of this case place it beyond the reach and scope of the decis- 
ions quoted. 

In the succession of Walker, the deceased made no testamentary dis- 
positions and left an only child, her sole and forced heir, and by the 
mere operation of the law, the succession property fell in the posses- 
sion of the heir, without the necessity of an administrator or executor. 

In the succession of Dupuy, the only legatee had died before the 
testator, and the court held that the appointment of an exeeutor thus 
became inoperative, and appointed a curator for the absent heirs. 

The succession of Story was not a testate succession, and the Court 
saw no necessity of an administration for a succession in which there 
were no testamentary dispositions to execute and no debts to pay. 

From that case we quote the following language : 

‘Even in case there are no debts due by a succession, we do not 
undertake to say that an administrator cannot be appointed. There 
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may be cases in which such an appointment would be advantageous, 
nay necessary, to the interests of a succession, and the propriety of sub- 
jecting the succession to this charge would rest with the discretion of 
the Judge on the facts before him.” 

We believe that the facts shown by the record in this case, as herein- 
above recited, dictate the necessity of an administration in the premises 
and that the order complained of should not have been issued. Under 
these views we pretermit the question of the illegality of the order 
because it was rendered ex parte, without notice or citation on the 
executors, 

Nothing contained in this opinion must be construed as a denial of 
the right of the heirs, appellees herein, to obtain the legal seizin from 
the testamentary executors, in accordance with the provisions of law. 

It is, therefore, ordered that the judgments rendered by the lower 
court on the 20th of February, 1882, and on the 5th of April, 1882, 
and herein appealed from, be annulled, avoided and reversed, and that 
the matter of the succession of Theresa Baumgarden be remanded to 
the lower court to be proceeded with according to law and to the views 
herein expressed ; and that appellees pay costs of appeal, and all costs 
incurred by these proceedings for possession of their shares of the 
succession, and in the suit instituted by appellants for nullity of the 
order placing them in possession. 


On APPLICATION FOR A REHEARING. 


Appellees complain that our decree avoiding the judgment of the 
lower court of November 20th, 1882, which placed the heirs of age in 
possession of the property of the succession of Theresa Baumgarden, 
will vacate that portion of the decree which placed the same heirs in 
possession of the succession of their pre-deceased father, N. A. 
Baumgarden. 

We understand that we have been concerned in these proceedings 
with the succession of Mrs. Theresa Baumgarden only, and hence, we 
have made no reference to the succession of her pre-deceased husband, 
with which we had, and we could have had, no concern under the 
pleadings on which our decree was predicated. 

The suit in nullity, brought by appellants on the 24th of February, 
1382, had reference only to that portion of the judgment which placed 
the heirs in possession of the estate of their mother, and the appeal 
which they took from the judgment dismissing their action, as well as 
the appeal which they took from the judgment of November 20th, 1882, 
submitted that issue alone to our consideration. Hence, we intended, 
and we must be construed to have annulled the action of the lower 





SUPREME COURT OF LOUISIAN/, 


Rivet et al. vs. City et al. 








court in patting the heirs of Theresa Baumgarden in possession of her 
succession and nothing more, and to have made no order affecting the 
status of these parties as heirs of their father, whose succession is not 





involved in these proceedings. 

Appellees’ complaint that our decree has cut them off from the right 
of answering to the merits of appellants’ action in nullity has no force. 
Our decision recognizes the legality of the appointment of executors 
‘under the will, and no useful purpose could be reached by reopening 
the case for a trial on the merits of the action in nallity, because the 
order of the lower court is vacated in the direct appeal taken 
therefrom. 

Rehearing refused. 








No. 8659. 
H. J. Rivet et Au. vs. THe City or New ORLEANS ET AL. 

The object of this suit was, in substance, to have the Ordinances of the City of New Orleans 
levying the 15 mills tax for the alimony of the City and the premium bonds, and levying 
the 16} mills tax for the judgments of the U. S. Courts, declared null and void ; and also, 
to epjoin the collection of such taxes. 

The decision reasserts the coustitutionality of the premium bond Act, (Act No. 31 of 1s76,) 
as established in previous cases, and the want of foundation of the theory that, under the 
present Constitution, no tax exceeding ten mills on the dollar can be collected. 

The nature, object and legal bearings of said premium bond Act are examined at length in 
the opinion of the Court, 

Held, that the premium bond tax should be levied and collected in full, and not, as claimed by 
the plaintiffs, under the circumstances of the case, only in such proportion as the out- 
standing premium bonds bear to the whole twenty millions contemplated in the Act of 
1876. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Tissot, J. 


B. R. Forman for Plaintiffs and Appellants. 
T. J. Semmes & Payne on the same side. 
C. F. Buck, City Attorney, and Wynne Rogers for Defendants and 


Appellees. 
Miller, Finney & Miller on the same side. 


The opinion of the Court was delivered by 

FENNER, J. The plaintiffs are individual taxpayers of the City of 
New Orleans. 

The scope of the relief sought by them in this action embraces the 
following objects, viz : 

1. To declare null and void the Ordinances of the City, Nos. 7531, 
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7582, 7535 and 7536, being respectively (No. 7531) the ordinance levy- 
ing the fifteen mills tax for the alimony of the City and the premium 
bonds; (No. 7532) the ordinance levying 16} mills tax to pay judg- 
ments of United States Courts in obedience to writs of mandamus from 
said Courts ; (No. 7535) the license ordinance, and (No. 7536) the ordi- 
nance making the estimate of liabilities and expenditures, all for the 
year 1832. 

2. To enjoin and prohibit the enforcement of the tax ordinances, 
Nos. 7531 and 7532. 

3. To enjoin the City from levying or collecting, on account of the 
premium bond tax, more than enough to pay the principal, interest 
and premiums on the drawn premium bonds of those actually out- 
standing, ($8,595,520,) and from levying any tax to pay any principal, 
interest or premiums on account of such bonds which have not been 
issued by the City, or, which, after issuance, have been bought, paid 
or otherwise extinguished. 

4. To enjoin the City from levying or collecting any tax exceeding 
ten mills on the dollar, and to decree that the City has no claim or 
privilege on the property of petitioners for any tax beyond ten mills on 
the dollar. 

The grounds upon which this sweeping relief is asked are numerous. 
Many of them are too frivolous to require notice, and others may be 
summarily disposed of. , 

First. So far as the tax levied under mandamus of the United States 
Courts, to pay judgments, is concerned, the objections thereto may be 
dismissed with the statement that courts of the State have no power to 
interfere with the Federal tribunals in the exercise of the power of 
enforcing theirown judgments. 

Second. The objections te the budget are conclusively rebutted by 
the answer of the City and the record, showing that Act 38 of 1879 was 
substantially complied with. 

Third. The charge that the tax was illegally levied on movable 
property, under an assessment made thereof in 1881, instead of in 1882, 


.in which the tax was collectible, in violation of the requirement of 


Articles 211 and 218 of the Constitution. need not be considered here, 
because, if true, it would not sustain the relief now asked. Plaintiffs 


.may find ample remedy in opposing this defense to the collection of 


any such tax on movable property belonging to them. We say this 
without even suggesting an opinion as to the validity of such defense. 

Fourth. The claim, that under the Constitution no tax exceeding 
ten mills on the dollar can be collected, has been fully disposed of in 
the Moore, the Saloy, the DeLeon, the Ranger, and other cases. 


We now approach the serious issues in the case, which are : 
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1. Whether, under existing circumstances, the premium bond tax 
can be lawfully levied and collected. 

2. Whether the whole of that tax can be levied, or only such pro- 
portion thereof as the outstanding premium bonds bear to the whole 
twenty millions, the issuance of which, it is claimed, was contemplated 
when the tax was provided. 

These questions were argued with great zeal and apparent conti- 
dence by the counsel of the plaintiffs, and we shall now proceed to dis- 
pose of the same. As their claims are based upon the terms of the pre- 
mium bond Act, we shall begin by stating and analyzing its provisions. 

The Act No. 31 of 1876, commonly called the premium bond Act, was 
an appeal by the State, in behalf of a desperate, overtaxed and bankrupt 
City, to the generosity, the interest and the fears of its creditors. 

The Act, in its preamble, recited that the total debt, bonded and 
floating, of the City, exceeded $23,000,000; that its taxable property 
had become so reduced in value as to require taxation of at least five 
per cent. per annum to meet the payments according to the terms of the 
Acts creating the debt; that so exorbitant a tax was impossible of col- 
lection, and would lead to a further shrinkage in assessable values, 
inevitably eventuating in practical bankruptcy ; and that the premium 
bond plan, which had already been adopted by the City Council, offered 
an avenue of escape from impending evils. 

The Act then proceeded to make the following provisions: It 
approved and ratified the ordinances of the Council adopting the 
plan; it authorized and directed the City to exchange pre- 
mium bonds for all outstanding valid bonds; it appointed a 
permanent syndicate of citizens to supervise and control the 
execution of the plan; it made it the duty of the City Coun- 
cil, in the annual budget adopted for each ensuing year, to 
include a sum sufficient to pay the drawn bonds and premiums 
under the plan; it imposed on the Council the further duty annually 
to levy a tax at a rate sufficient to provide the amount included in the 
budget as aforesaid, which tax after the year 1881 was to be at least 
one-half of one per cent.; it provided that the tax so levied should 
constitute a special fund to be used for no other purpose than the car- 
rying out of the plan, and that the funds arising therefrom should be 
placed to the credit of a premium bond account, to be paid only on 
the authority of the commissioners of the consolidated debt, and that 
the tax should be denominated as the premium bond tax and should 
be separately mentioned in the tax rolls and receipts; it provided that 
any surplus arising above the requirements of the plan, and all drawn 
' series and premiums falling to the City should be used in the retire- 
ment of outstanding bonds not funded into premiums. The Act 
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further declared that no tax for the payment of any bonds or interest 
thereon, other than premium bonds, should be thereafter levied by the 
City of New Orleans, repealed all laws authorizing such taxation, and 
forbade all courts to mandamus the City to levy or collect any interest 
tax other than that provided by the Act. It declared that the taxing 
power of the City for all purposes, including the premium bond tax, 
should be limited to one and one-half per centum per annum; and it 
declared that this limitation of the taxing power was “ a contract, not 
only with the holder of premium bonds, but also with the taxpayers, 
so as to authorize any such holder or taxpayer to object to any rate of 
taxation in excess of the rate herein limited.” In a different section 
it was further provided, that ‘this Act in all its provisions and limi- 
tations be held a contract between the City of New Orleans, the holders 
of premium bonds and the taxpayers, so as to authorize any of the 
contracting parties to resist any increase of taxation above the rate 
limited therein.” 

The Act contained other provisions not germane to our present 
purpose, 

It is to be borne in mind that this Act was passed soon after the 
initiation of the scheme and before any considerable exchange of bonds 
had been effected. It was a legislative contract proposed by the State 
to all holders of City bonds, with the obvious purpose of inducing its 
acceptance by promising every advantage to those who would accept 
and withholding every one from those who refused. 

The meaning of the Act is too clear to escape the perception of any. 
The State said to the holders of bonds: 

“Tf you will exchange your bonds for premium bonds, I will impose 
upon the City the absolute duty of levying an annual tax of at least 
five mills (after 1881) to be devoted exclusively, as far as necessary, to 
the payment of premium bonds, in accordance with the plan; I will 
forbid any taxation beyond this five mills and ten mills additional for 
all other purposes; I will forbid the levying of any tax whatever for 
the payment of interest on bonds other than premium bonds; I will 
leave the holders of bonds who refuse my proposition no resource for 
payment except from the surplus of the five mills tax not required for 
the execution of the premium bond plan, and from the Grawn series of 
premium bonds, and prizes which may fall to the City; and I will 
declare all these provisions to constitute a contract, so as to authorize 
the holder of premium bonds, the City, or any taxpayer to object to 
and resist the levying or collection of any tax other than the tax 
authorized by the Act.” , 

The Act is susceptible of no other possible interpretation. It first 
18 
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provided absolutely and without qualification that the premium bond 
tax of at least five mills, after 1881, should, under all circumstances, be 
annually levied, collected, kept apart, and devoted to the purposes 
prescribed ; it then said that the taxing power of the City, including 
the premium bond tax, should be limited to fifteen mills, which was 
equivalent to saying that beyond the premium bond tax the City might 
levy ten mills for all purposes and no more. When it authorized the 
premium bondholder and the taxpayer to object to and resist any 
taxation “in excess of the rate herein limited,” it meant any taxation 
additional to or other than the tax for premium bonds, and for other 
purposes authorized by and limited in the Act. 

The pretense that the Act intended to authorize these parties to 
resist the levying of the premium bond tax, which, it has solemnly 
agreed and positively required should be levied annually, would seem 
to be too self-contradictory for serious consideration. 

It is said that this Act is a reciprocal, synallagmatic contract. Such 
it clearly is. This means it is a contract in which, under the detinition 
of the Code, “ the parties expressly enter into mutual engagements,” 
(C. C. 1765) that is to say, one party “engages to door not to do” 
certain things, and in consideration thereof the other party ‘engages 
todo or not to do” certain other things. 

It becomes important, therefore, to ascertain not only what are the 
several engagements of such a contract, but also which party bound 
himself to perform the respective engagements. 

Now, which party to this contract engaged that the premium bond 
tax should be annually levied ? Which party engaged that no tax in 
excess of this premium bond tax and ten mills additional should be 
levied? Which party engaged that no tax for the payment of bonds 
or interest on bonds other than premiums should be levied? Manifestly 
these were all engagements exclusively undertaken by the State, acting 
for her creature, the City of New Orleans. This is apparent from the 
uature of the engagements, because nobody but the State or City can 
levy taxes or limit taxation, or refuse to levy taxes. But it is equally 
clear, from the language of the Act, which in the very clauses defining 
these engagements as a contract, adds the words: “so as to authorize 
the premium bondholder or any taxpayer to legally object to any rate 
of taxation, in excess of the rate herein stipulated,” in other words, to 
resist any breach by the State or City of their engagements. 

On the other hand, the engagements of the bondholder, when he 
aceeded to the contract, were: 

1. To exchange his bonds for premium bonds, thereby abandoning 
all his rights and remedies on his original bonds and substituting 
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therefor the rights and remedies prescribed in the Act for his new 
bonds. 

2. That he would never exact for the satisfaction of his bonds any 
tax beyond that stipulated in the Act. 

So far as the taxpayer is concerned, his nomination as a party to the 
contract means nothing. No provision is made for requiring or obtain- 
ing his consent, without which he could not be made a party. He is 
bound thereby just so far as the State, in the exercise of the law- 
making power, was competent to bind him and no further, and to that 
extent he would have been bound, had no mention been made of him, 
to precisely the same extent and with the same force as under the 
provisions referred to. 

In the Saloy case, these same taxpayers, or some of them, were 
before us resisting the enforcement of the premium bond tax, at a 
time when there was no taxation beyond the limit tixed in the Act. 
Would it have been an answer to their suit to say that they were 
parties to the contract aud estopped from raising the defenses which 
we there considered and disposed of ? 

He is no party to the contract. He is simply subject to and entitled 
to all the benefit of the law. So long as thislegislative contract remains 
law, and to the extent that it és law, he has the right to prevent the 
violation thereof by anybody to the injury of his rights. 

The taxpayers in this case are contesting a tax levied by the City. 
Obviously the question is, had the City the power to levy the tax? If 
it had, the tax must be sustained, otherwise it must be annulled. 

The questions as to the Constitutionality of Act 31 of 1876, and as to 
the validity of the contract sanctioned thereby, in so far as the provis- 
ions for the premium bond tax and plan are concerned, as well as the 
question of the duty of the City to comply with those’ provisions, have 
been finally passed upon by this Court, and we do not understand that 
the counsel for plaintiffs seek to agitate or reopen these issues, 

Their position now is, that conceding the validity of the Contract 
and the duty of the City to comply therewith, yet, that under the 
terms of the contract itself, the City is relieved from the duty of levying 
the premium bond tax in year 1881, for the reason that the City had 
been compelled by mandamus of United States Courts to levy, in that 
year, taxes for other purposes in excess of the limit of taxation estab- 
lished by that contract. The conclusive answer to this contention 
flows directly from the analysis we have already made of that contract 
and of the mutual engagements assumed by the several parties thereto, 

We there showed that the obligation to limit taxation was one of 
several engagements undertaken by the State and City alone, in con- 
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sideration of other and different engagements undertaken by the 
assenting bondholders, 

It is not pretended that the premium bondholders have violated any 
of the engagements which, under our construction of the contract, 
were undertaken by them. Nor is there any charge that they have, in 
any manner, provoked or contributed to the excessive taxation com- 
plained of. 

The naked question remains, whether a party to a synallagmatic 
contract, who has undertaken therein to perform several engagements, 
can, by violating, from whatever cause, one of them, escape the obli, 
gation of performing the others in favor of his co-contractor who has 
performed all of his reciprocal engagements. 

Such a question can find but one answer, and that an emphatic 
negative. 

Another conclusive ground of denying this claim of plaintiff would 
result from the impossibility of assuming that this Act, which posi- 
tively required that the premium bond tax should be levied, and that, 
including the same, no tax exceeding fifteen mills should be levied, 
and authorizing the parties to resist any taxation in excess thereof, 
could possibly be construed as authorizing resistance, under any cir- 
cumstances, to the premium bond tax, the levying of which it had just 
expressly required in the most positive terms, and which was the very 
gist and marrow of the entire proposition embodied in the Act and 
submitted to the creditors. 

The taxpayers of the City of New Orleans have derived in the past, 
and will continue to derive immense advantages from this Act. Under 
its provisions, bonds of the City to the extent of more than thirteen 
millions of dollars were funded into premium bonds. The annual in- 
terest on the bonds so funded would have amounted to nearly a million 
of dollars annually, the payment of which would have required an 
annual tax nearly double that which is levied under the premium bond 
plan. Even of the diminished tax so levied, more than three-fifths is 
returned directly to the City, to be used under the provisions of the 
Act, for the reduction of her bonded debt. 

Such is a portion of the valuable consideration which moved from 
these funding bondholders to the City and the taxpayers, under this 
contract. 

The only counter consideration which the bondholders received was 
the levying and appropriation of the tax provided by the Act, of which 
it is the object of the present suit to deprive them. 

The adoption of the construction of this contract, insisted on by 
plaintiffs, would be to convict the State of having laid a cunning, de- 
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ceitful and dishonorable trap in which to catch and despoil confiding 
creditors. 

The State submitted a proposition of settlement to the City’s cred- 
itors, in which it plainly said: those ef you who accept shall have a 
tax: those of you who refuse shall have none.” Some of the creditors 
accepted; others refused. Now, we are told that the meaning and 
effect of the contract is, that those who refused shall have a tax, and 
those who accepted shall have none. 

No court could countenance such an interpretation. 


II. 

It is next contended by plaintiff that the five mills tax provided in 
the contract was based on the assumption that the entire twenty mil- 
lions of outstanding bonds should be funded into premiums, and that, 
as only a portion of the same were so funded, and as the City is com- 
pelled to provide otherwise for the refunded bonds, therefore the five 
mills should be reduced in the proportion which the premium bonds 
actually outstanding bear to the contemplated twenty millions. 

To this there are several answers, viz: 

1. The Act itself fully contemplated the contingency that all the 
bonds would not be funded, and that the series of premium bonds not 
issued would be held and drawn for by.the City, and provided that 
any surplus of the premium bond tax not required to carry out the 
plan, and also, all series and premiums drawn by the City, should be 
used in retiring unfunded bonds in the manner provided in the Act. 
There was no provision that the failure to secure the exchange of any 
portion of outstanding bonds should interfere with the amount of the 
tax or with the execution of the plan; and we find no judicial author- 
ity to supply such a provision. 

2. It would be impossible to order a reduction of the tax without 
requiring, at the same time, a change of the entire premium bond 
scheme. That scheme contemplates and authorizes no other drawing 
except on the original basis of the series of twenty millions of bonds ; 
und the tax is designed to provide for the payment of the fixed number 
of series and premiums drawn. Now, although only about eight mil- 
lions of the bonds are held by others than the City itself, yet, since the 
drawing is determined by chance, it might well be that the large ma- 
jority of drawn series and premiums might fall to the holders of these 
$8,000,000 of bonds. In such event, if the tax had been reduced, as 
claimed, whence would they find their payment ? 

Whether the legislative power might modify the entire plan by redu- 
cing, simultaneously and in exact, equal proportion, the number of 
series to be drawn from, the number of series to be drawn and the 
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amoutt of prizes, and the amount of tax, might present a question 
worthy of consideration ; but clearly, the reduction of the tax, without 
corresponding modification of other features of the plan, would 
operate a radical invasion and diminution of the bondholders’ rights. 

The holders of premium bonds actually outstanding have no greater 
advantages than they would have if every dollar of the twenty millious 
had been issued and remained outstanding. The City herself receives 
whatever portion of the tax would have gone to the holders of the 
bonds, now in her hands, if they had been issued. “ 

Under the law, as it exists, the City is required to invest the part 
coming to her in retiring unfunded bonds. If it be desired that such 
portion should be applied to the payment of interest on bonds other 
than premiums, and thus reducing the tax necessary to pay such 
interest, application should be made to the legislature—certainly not 
to the judiciary. 

It has been suggested, that because the portion of the proceeds of the 
premium bond tax which fell directly to the City in past years has 
been illegally diverted from the purposes prescribed by the law, and 
devoted to the retirement of premium bonds instead of other unfunded 
bonds, therefore the holders of premium bonds should be required to 
permit the whole proceeds of the tax in 1881 and subsequent years to 
go to the unfunded bonds until this illegal diversion has been compen- 
sated and made good. The suggestion might have some force if the 
holders of premium bonds were a joint stock company jointly interested 
in all the bonds. But when it is considered that the holders of the 
present outstanding bonds were in no way parties to this illegal diver- 
sion, had no interest in the bonds which have been thus retired, and 
have derived no advantage of any kind from the diversion, the injustice 
of the suggestion is at once apparent. 

The Constitution of the United States extends the protection of its 
sheltering arms over all the valid contract creditors of the City of New 
Orleans. 

We have swept out of the Act 31 of 1876, every provision which 
impaired the contracts of those bondholders who did not accept the 
proffered exchange. 

We have adjudged its validity, in all other respects, as a contract 
between the State and City and the premium bondholders. We have 
heretofore enforced the right of the latter to the tax provided in the 
contract, 

We find no consideration of law or justice favoring the adoption of 
a strained and unreasonable construction of this contract, which, while 
maintaining its validity and leaving the City in possession of all the 
enormous advantages received therefrom, would deprive the premium 
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bondholders of every benefit solemnly promised in the Act and forming 
the sole inducement and consideration for their acceptance. 

The judgment appealed from is, therefore, affirmed at appellants’ 
cost. 


DISSENTING OPINION. 


BeERMUDEZ, C. J. The very serious matter submitted in this case to 
the consideration of the Court, is the effect produced on the taxing 
power of the City by the limitation of one and a half per cent. con- 
tained in the premium bond Act. As far as the five mills not necessary 
for the alimony are concerned, when creditors claiming under its pro- 
visions come in conflict with other creditors who are entitled to the 
exercise of the municipal power of taxation for the enforcement of 
their rights, growing out of anterior contracts, the obligations of which 
are shielded from impairnient by the Federal Constitution, and when 
the taxpayers from whom the tax is to be exacted, resist a levy, at a rate 
in excess of the limitation to satisfy both classes, and insist upon the 
observance of the limitation as a matter of contract in their favor, abso- 
lutely binding on the creditors composing the first class. 

The litigants are named parties to the contract: the plaintiffs, as 
taxpayers and residents and debtors; the City, as the mouthpiece of 
the creditors of both denominations. While the plaintiffs, for their 
own protection against excessive taxation, necessarily champion the 
rights of the outstanding creditors representing the unfunded bonded 
City debt, the City specially advocates those of the holders of the 
bonds issued in 1876, under the legislative authority of that year. As 
to these this Act cannot be said to be tainted with unconstitutionality, 
however much it may be and undoubtedly is such, as regards others, 
whose prior rights have been sought to be invaded and annihilated by 
ruthless ostracism and wanton spoliation. 

The difficulty presented consists in determining what was and is the 
object of the Aet which imposes the limitation invoked as an inhibition 
against all and any taxation in excess of the rate stated; in other 
words, what is the meaning and purport of the limitation clause ; or, 
practically, whether antecedent creditors, whose claims are founded 
on antecedent contracts, the obligations of which cannot be impaired, 
are entitled to exhaust, in their exclusive behalf, the exercise of the 
taxable power of the City of New Orleans, up to the limitation placed 
upon it by the premium bond Act? 

If those creditors are entitled to such preference, then the whole of 
the five mill tax, when raised, will have to be applied in deduction of 
the 16% mills required to pay their judgments from the Federal Court, 
80 that the aggregate, instead of being 31} mills, would be 26} mills 
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only. In that ease the holders of drawn premium bonds would have to 
wait until after the preferred ones shall have been fully paid what may 
be due them. It would not be until then that the five mills would be 
levied for their benefit. 

If those same creditors are not entitled to the preference, then the 
16} mills and any subsequént other rate of taxation for a similar object 
shall have to be raised, without any aid from the fifteen mill tax, and 
the five mills, if not more, over and above the amount required tor 
municipal alimony, but within the 15.mills, shall continue to be raised 
until the consummation of the scheme. 

Into that matter shall it now be inquired. 

In view of the most distressing circumstances in which the City of 
New Orleans was at the time involved, the municipal authorities 
assumed to venture in the adoption of a certain plan, in order to force a 
composition with.the creditors whose claims were represented by bonds. 
Apprehending grounded resistance, these authorities procured from 
the General Assembly an Act ratifying their doings and expounding 
their scheme known as the premium bond Act. It bears No. 31 of the 
Acts of 1876. 

The evident purpose of that ‘“‘ remarkable legislation ” was to compel 
the bondholders, each and all, nolens volens, to fund their bonds and to 
receive in exchange thereof other bonds, payable at unknown and for- 
tuitous dates, and to be known as the premiums bonds of the City. 
These were to be of the denomination of twenty dollars, dated Sep- 
tember Ist, 1875, and to bear five per cent. interest from July 15th 
of that year, the interest and principal and a premium to be paid at 
the same time and not separately. That time was to be determined by 
hazard in a lottery, upon the turn of a wheel,in January, April, July asd 
October of each year, or such other dates as the Council may prescribe 
and pursuant toa certain schedule. 

All the unfunded, outstanding or “old ” bonds were to be deemed as 
funded for the purposes of the Act, and the City was to hold the pre- 
mium bonds representing the unfunded bonds, for which provision was 
to be made out of drawn bonds they held or remaining in the poxses- 
sion of the City ; the provision being the application of such drawn 
bonds in kind or cash to the retirement of such unfunded, outstanding 
or “ old” bonds. 

At the end of fifty years the City was to be liberated from all bonded 
indebtedness. 

For the purpose of providing for the payment of the drawn bonds, in 
principal, interest and premium, it was prescribed that a budget would 
be prepared and adopted, and that a tax of five mills only should be 
levied, up to the year 1881, and of at least five mills after that year, 





NEW ORLEANS, JANUARY, 1883. 





Rivet et al. vs. City et al. 





provided the rate of taxation for “every purpose of government,” includ- 
ing said five mills, should never exceed one and a half per cent. or 
fifteen mills on the dollar, until the full and complete payment of said 
premium bonds, 

Section 11, (which is to the effect that should the one-half of one per 
cent. tax be more than adejuate to pay the drawn premium bonds, the 
surplus shall be used in retiring the outstanding bonds, and which 
declares that said one-half of one per cent. shall be considered as part 
of the one and a half per cent. taxation to which the taxing power of 
the City is limited) expressly declares that “‘ the intention of this Sec- 
tion is to limit the City taxation to one and a half per cent. annually, 
until the entire extinction of the bonded debt.” It does notsay funded, 
but bonded. 

To coerce submission to its terms and provisions, it was provided by 
Section 7 that no tax for the payment of principal or interest of other 
than premium bonds would thereafter be levied, and that all laws 
authorizing or requiring the City to pay such tax were repealed. The 
Section went so far as to declare that it would be incompetent for any 
court to issue a mandamus to the officers of the City to levy and collect 
any interest tax other than that for the premium bonds. 

The 11th Section provides that the surplus, if any, realized by the 
annual levy of the tax to be raised in the execution of the plan, shall 
be distributed in retiring the outstanding bonded debt. 

In the first paragraph of the preamble of the Act, the total of the 
City debt is stated to exceed twenty-three millions of dollars. 

The Constitution, in force at the time of the passage of the Act, 
required the object or objects of all acts to be expressed in the title. 

In the present case the title of the Act begins with the words: “ An 
Act to adjust, regulate and provide for the bonded debt of the City of New 
Orleans,” ete. 

As appears from the pamphlet in evidence in the case, the premium 
bond plan contemplated the funding of the entire debt of the City. 

It is, therefore, manifest that the premium bond Act was designed to 
embrace the entire debt of the City, and that all means were resorted 
to in order to induce and compel the creditors of the City to accept its 
terms. It is also manifest that for ‘‘ every purpose of government” it 
was agreed by a formal contract that the taxing power of the City was 
limited to fifteen mills, including the five mills intended for the execu- 
tion of the plan, and that under no contingency would that power ever 
be exercised beyond that limit, until the entire extinction of the bonded 
debt of the City. 

That contract must be read by the light of the Constitution of the 
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United States, which protects debts resulting from antecedent contracts 
against all impairment of the obligations of the same. Hence, it is, 
that the obnoxious 7th Section, which was levelled against all outstand- 
ing unfunded bonds owned by recalcitrant holders, has been loudly 
denounced by every court under whose attention it has come, and read 
out of the Act, as containing provisions impairing the obligations of 
contracts and so absolutely repugnant to the Federal Constitution. 

‘When relieved of that offensive feature, the provisions of the Act have 
the complexion of a special legislation, designed to carry out the 
object expressed in its title, which was to adjust, regulate and provide 
for the entire bonded debt of the City of New Orleans, whether funded 
or not. 

If such be, and indeed it is the case, then the five mills tax was 
intended for the benefit of all the bondholders of the City, whether 
their bonds were funded or unfunded, and was te accrue or be distrib- 
uted in due proportion among the holders of both classes of municipal 
obligations. 

The evidence in the case shows that all the outstanding or “old” 
bonds of the City were not funded, that of those $13,235,540 only were 
funded ; that the five mills tax has been regularly levied and collected ; 
that the proceeds realized have been applied to the payment of drawn 
premium bonds, whether owned by creditors or held by the City, rep- 
resenting its unfunded bonded debt ; that the sums drawn by the bonds 
thus remaining in the possession of the City, were not at all applied 
to the redemption of any of the unfunded obligations, but were exclu- 
sively used for the purchase of premium bonds, so that the original 
amount of such bonds which had actually issued to creditors (viz: 
$13,235,540) was reduced to $8,599,020. By this mode obligations 
were taken up in five years which it would have required twenty years 
to retire under the mechanism of the Act. Such an operation was 
never contemplated. It was a flagrant injustice by which the premium 
bondholders cannot be permitted to be benefitted. The evil or wrong 
done must be repaired by all the means which the long arms of equity 
can successfully reach and employ. 

It therefore follows that, as the five mills were to be raised for the 
benefit of the bonded debt of the City, however represented, and were 
to be apportioned accordingly, and as they were not so applied from 
the beginning, the holders of bonds susceptible of being drawn, under 
the Act, must be deprived of all participation until the proper balance 
or equilibrium has been restored. 

No doubt, those creditors who accepted the terms and conditions of 
the Act did so, deeming they would thereby improve or better their 
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condition. Whether they have accomplished that result or not is a 
question with which this Court has no concern whatsoever. 

The only question before it is, whether the plaintiffs shall pay the 
five mills, and whether, when paid, those five mills shall be applied. to 
the payment of drawn premium bonds, or to the satisfaction in part of 
the 16} mills tax raised to meet the judgment creditors recognized by 
the U. S. Cireuit Court. ’ 

The fact is glaring that there is outstanding a bonded unfunded City 
debt of $6,251,553, the interest on which has not been extinguished by 
a farthing for the last six years. 

The taxpayers, plaintiffs in this case, contend, in the terms of the 
Act under which the premium bonds were issued, and which is a con- 
tract between them and the holders of such bonds and the City, that 
the intention was to limit the City taxation for “ every purpose of gov- 
ernment” to one and a half per cent. annually, until the extinction of 
the bonded debt of the City; and that as part of that debt is unfunded 
and remains still due, they cannot be required now to pay more than 
fifteen mills. 

That position seems unanswerable by the premium bondholders, 
although it be no impregnable bulwark against the holders of unfunded 
bonds, whose rights as creditors, antecedent to the Act of 1876, are 
beyond the reach of that or of any subsequent legislation. 

It is, therefore, considered that, while the judgment creditors are 
entitled to a special tax of 163 mills for the satisfaction of their judi- 
cially liquidated demands, based on valid anterior contracts, and while 
the taxing power of the City of New Orleans, under the law which con- 
fers, but restricts it, can be and must be exercised owing to existing 
imperious necessities, the plaintiffs should not be made to pay the 314 
mills claimed for 1882, but only 26} mills altogether, out of which ten 
mills only are to be applied for municipal alimony and the remaining 
163 mills to be distributed exclusively among the judgment creditors. 

The Ordinances attacked impair the contract insisted upon by the 
plaintiffs. 

The taxpayers, plaintiffs in this case, have made a last effort to 
resist the illegal collection from them of the entire five mills. 

It is proved that the amount of premium bonds issued and held by 
creditors of the City is only $8,599,020; that the difference between 
that sum and the amount originally uttered, as well to creditors, or 
retained by the City, and representing the unfunded bonded debt, is 
considered as outstanding and that the five mills tax will continue to 
be levied just as though the entire unfunded bonded debt was funded 
and was represented by creditors holding premium bonds, 

The thought is appalling that this tax will be raised annually during 
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’ thirty odd years to come for the nominal benefit of unfunded outstand- 
ing bonds, really for the advantage of funded bonds actually issued to 
creditors, the aggregate capital of which will however decrease an- 
nually. The use madein the past of the premium bonds drawn by the 
City is far from being an assurance that in the future holders of un- 
funded outstanding antecedent bonds will obtain any relief therefrom. 
The past has been and the future promises to. be nothing short of a — 
bare delusion and a crying injustice. 

It is illegitimate for courts of justice, in the solemn discharge of their 
sacred duties, to allow themselves to be influenced in the least by the 
consequences which may attend their judgments. If it were legitimate 
to do so, a graphic, desolating picture could be drawn of the lamenc- 
able condition in which the tax-ridden community of the City of New 
Orleans is now to be reduced. 

With the prospect of an annual tax of $651),000 for the Consolidated 
Bonds of 1882 and for such judgments as may have to be paid by the 
levy of special taxes, the quantum of taxation may probably exceed 
40 mills on the dollar of taxable property in the City, a rate surely not 
in contemplation when the Act of 1876 was adopted. 

A different construction writes out the contract from the premium 


bond Act and leaves the plaintiffs in a worse predicament than that in 
which they would find themselves had not the sanctified law of relief 
been passed, a law stigmatized by the United States Supreme Court as 
“‘ tainted with the leprosy of repudiation.” 

I, therefore, dissent from the opinion and decree. 


DISSENTING OPINION. 

Pocnk, J. I cannot assent to the conclusions reached and adopted 
by the majority of the Court in this case. 

At the time that the premium bond Act was passed, in 1876, it was 
announced to the world, that in view of the immense debt due by the 
City of New Orleans, and of the consequent depreciation of all values, 
the rate of taxation necessary to liquidate the debt was so exorbitant 
as to render the collection of the tax impossible. Hence, the scheme 
known asthe premium bond plan was proposed by the City authorities, 
and was legislated into existence by the General Assembly. 

I understand this Act to be what it expressly purports to be: a 
solemn contract between the City, the holders of premium bonds and 
the taxpayers or residents of said City. Its avowed object was to pro- 
vide a mode of adjusting and settling the entire bonded debt of the 
City. The stipulation in favor of the bondholder was the agreement 
to levy an annual tax of five mills, to be applied exclusively to the 
settlement of the bonded debt, until the entire extinction thereof, 
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which, under the plan as detailed, was to be accomplished in fifty 
years. 

The stipulation in favor of the taxpayer was the guarantee of a limi- 
tation of City taxation to fifteen mills for all purposes, including the 
tax specially set apart for the payment and settlement of the bonded 
debt. The City, as the common agent of the creditor and of the 
debtor, was charged with the faithful execution of the contract. As it 
was anticipated that some holders of City bonds would not accept the 
proposed settlement, and as it was forbidden in the Act to make any 
other proposition by taxation outside of the plan, for unfunded bonds, 
it was provided that any surplus which might remain of the product 
of this tax, after the payment of drawn premium bonds and premiums, 
and the amount realized from drawn premiums on bonds held for the 
City, should be used in retiring the outstanding bonds. It cannot be 
controverted that all those stipulations and conditions were accepted 
by, and are in law binding on all holders of premium bonds, who are 
even estopped from alleging the unconstitutionality of the odious or 
repudiating clauses of the Act, because such clauses are favorable to 
them. 

Under the operation of the Act, the five mill tax has been regularly 
collected since 1876, and the number of bonds converted into premium 
bonds amounts to $13,029,303; and the evidence shows that no portion 
of the tax thus levied has ever been applied in any manner to the ben- 
efit of the outstanding or unfunded bonds. 

Some of the holders of the excluded or neglected bonds invoked the 
aid of the judiciary, and exposed the unconstitutional discrimination 
thus made and enforced against their securities. The result of their 
litigation has been the annihilation as to them of the obnoxious clauses 
of the Act of 1876, and the immediate consequence has been a levy by 
various mandates of the Federal courts of a tax, independently of the 
fifteen mill tax, amounting to 16} mills. 

After the adoption of the present Constitution and in obedience to its 
limitation to municipal taxation, the City proposed to obey its mandate, 
but the premium bondholder applied to the courts for the enforcement 
of his contract, and in the Moore ease the City was coerced, and in the 
Saloy case the taxpayer was in his turn ruled, to the strict performance 
of the contract evidenced by the Act of 1876, notwithstanding the con- 


‘stitutional restriction interposed by the people of the State in the organie 


law of 1879. The practical result to the taxpayer from all this litiga- 
tion has been a tax, now enforced, up to 31} mills, with a very near 
prospect of an additional levy sufficient to make up $650,000 annually 
for the consolidated bondhelders, under the recent decree in the Pils- 
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“bury ease, followed by another of $170,000 to meet the requirements 
of the Ranger case. 

Feeling that the burden of taxation had almost reached the point 
described in the preamble of the Act of 1876; finding that the stipula- 
tions in his favor in the contract had been violated; that the amount 
which he had agreed to pay in fifty years was being exacted in twenty 
years, under the practical operation of the premium bond Act, which 
had been judicially consecrated as a binding obligation, the taxpayer, 
in his turn, invokes the aid of the judiciary for protection under the 
contract. This is the object of the present suit. 

For obvious reasons, we are powerless to relieve him from the 
burden of judicial taxation imposed by the mandates of the Federal 
courts, whose acts are beyond our reach and control. For reasons 
equally potent, we are unable to relieve him of the indispensable 
charge of providing for the current expenses of the city government. 

But on the other branch of his ease we have the power, both in law 
and in equity, to relieve him, and, in my humble opinion. it was our 
bounden duty not to turn a deaf ear to his complaint. 

Under the provisions of the premium bond Act, and quoad the holders 
of the premium bonds, the taxpayer of New Orleans is, in my opinion, 
assimilitated to an unfortunate debtor, unable to meet punctually the 
payment of an enormous debt. In his embarrassment he calls a meet- 
ing of his creditors, to whom he exposes his condition, and from whom 
he obtains an agreement postponing, on condition of stated annual or 
semi-annual instalments, the payment of his entire debt to fifty years. 
By consent the assets of the debtor are placed in the hands and under 
the control of a third party, who is designated as the agent of both 
the debtor and the creditors, and who is clothed with full power to 
realize the proceeds of the assets, and to make the payments under a 
plan adopted by all parties. In order to meet the demands of such of 
the creditors as could not be compelled to accept the terms of the con- 
cursus, the agent is instructed to set apart for them acertain portion of 
the proceeds annually realized from the assets of the debtor. But in 
the course of time the insolvent debtor discovers that a different use is 
being made of his resources by the agent who betrays his trust, and 
applies all of the debtor’s resources to the payment of the claims of the 
contracting creditors, and that under the course pursued the latter 
would be paid in twenty instead of fifty years. Whereupon the 
deluded debtor invokes the aid of the courts for redress of his 
grievances. 

In this case the debtor is answered by the premium bondholder, that 
the only part of the contract which he recognizes is that which secures 
him his annual five mill] tax, but that he has no concern with and that 
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he is not bound by any other condition or stipulation. The taxpayer 
awaits the decision of the court, and then he is answered and informed 
that he was not a necessary party to the contract in which his name 
was included as a mere superfiuity ; and that the premium bondholder, 
who thus acquires a chance of being paid in full in twenty years, when 
the respite which was granted by the Act was intended for fifty years, 
is not benefitted by the unauthorized and unforéseen mode of executing 
the plan. 

With all due deference to my associates, I cannot join them in such 
an answer. 

To the argument made by counsel that a different answer from this 
Court would destroy values recognized by the courts, would shake 
confidence in securities well established as commercial commodities, 
and would disturb the equanimity of commerce, I reply, that I see on 
the other hand an impoverished, tax-ridden and overburdened people, 
willing to meet their obligations within the time agreed upon, and 
demanding nothing more than the legal enforcement of the contract in 
its entirety. 

I, therefore, dissent from the opinion and decree in the case, for the 
foregoing reasons, which I hastily sketched in the short time between 
the adoption and the announcement of the opinion. 








No. 8287. 
JAMES ForD anpD WIFE vs. Wm. H. Brooks, CONSTABLE, ET AL. 


It is not enough for a party litigant or his atterney to place in the hands of the Clerk of Conrt 
a document which is to be filed. Such party or his attorney must see that the document 
be actually filed by the Clerk, or he must bear the consequences of the non-filing. 


PPEAL from the Civil District Court fer the Parish of Orleans. 
Rightor, J. . 


Rk. King Cutler and A. T. Steele for the Appellants. 
Jos. P. Hornor and F. W. Baker for the Appellees. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 

Bermupez, C.J. The defendants and appellees move to dismise 
this appeal on the ground of the incompleteness of the transcript by 
the fault of the appellant, and the insufficiency of the Clerk’s certificate. 

The defense is, that the motion was not filed within three judicial 
days after the transcript was filed. . 
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The motion is loose in the transcript and bears no clerical endorse- 
ment. The transcript was filed on the 2lst of April, 18e1. On the 3d 
of August following, counsel for the appellees made an affidavit with a 
view to show that on the 2lst of April he handed the motion to dismiss 
to one of the Clerks iv the office—which one he did not remember. 

The Court takes notice ex-officio, that more than three judicial days 
had elapsed between the 2ist of April and the 3d of August, when the 
affidavit was filed. 

Apart from the circumstance that the afidavit does not identify the 
motion and is irregular, aiid is fatally vague and defective, we do not 
feel authorized to consider that the motion was filed within the time 
appointed by law, and we must ignore it. 

It is indisputable that a motion to dismiss an appeal, based upon the 
grounds upon which the present one rests, must be made and filed 
within the three judicial days following that on which the transcript 
itself is to be filed. H. D. 72; L. D. 45, (8.) 

Filing, vel non, is the question to be determined. 

First. It is necessary to ascertain what meaning the law attaches to 
the word; what definition has been given it in other States. 

Abbott, L. D., says, that “to file, and filing, mean the act either of 
the party in bringing the paper and depositing it with the officer for 
keeping, or the act of the officer in folding, endorsing and putting up 
the paper.” Vol. 1, p. 496, Vo. File. 

But, according to the Supreme Court of Indiana, which had previ- 
ously decided otherwise in a criminal case, 2 Ind. 91, filing is effected 
by delivering the paper, endorsed with the title of the cause and the 
attorney’s name, to the clerk of the court, who marks it “* filed,” adding 
the date, and deposits it under the proper head among the papers or 
files of his office. The mere leaving the instrument with the clerk is 
not sufficient, unless the purpose of so leaving it is stated and not left 
to inference. 6 Ind. 309, Lamson vs. Falls. 

‘‘ Filing,” according to the Supreme Court of Iowa, imports more than 
a mere reception into the custody of the clerk of the court, His 
endorsement is necessary. 

The Supreme Court of Missouri says also, that “ filing,” as used ina 
statute regulating the time of filing bills of exception, comprehends 
not merely the endorsement to that effect, but the entry by the clerk 
on the record that the bill has been allowed. 55 Mo. 301. 

Different rulings can be found that the endorsement is unnecessary. 
2 Ark. 123; 2 Blatch. 248; 13 Barb. 329; but we do not understand that 
there existed, in the States in which they were made, provisions anal- 
agous to those of Article 176 of our Code of Practice, which to our 
mind is decisive of the question. It provides that “the petition, 
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together with all the annexed documents, must be delivered to the 
clerk of the court to which it is addressed, who shall receive it and 
endorse immediately the date of the day, month and year when he 
received it.” See also, C. P. 776. 

What difference exists between the filing of a petition and that of 
any other proceeding is not discernable. 

Ever since 1805, such has been the law in Louisiana. See Acts of 
1805, ch. xxvi. 

In White vs. Bank, 6 An. 162, it was held, in pari materia, that it is 
not enough for a person claiming a mortgage or privilege, to deposit 
the acts to be recorded with the recorder of mortgages. He must see 
that they are recorded. 7 An. 67, 

The omission on the part of the officer to do his duty may subject 
him to damages, where any are suffered, but it surely cannot have the 
effect of a registry and thus prejudice persons acquiring rights by such 
dereliction of duty. 26 An. 678, 

In Stafford vs. Harper, 32 An. 1072, this Court has held that litigants 
who introduce written evidence should not only produce it, but see that 
it is properly noted and filed, in order that they may form part of the 
record and be ina condition to be considered by the Court. 

Had the movers presented themselves at the clerk’s office, within 
office hours, and not found the Clerk or any deputy having authority 
to receive and file the motion, thus doing everything in their power, a 
different case might have been presented. 24 An, 333, 

Lex neminem cogit ad impossibilia. 

But such is not the fact presented. The affidavit, if it could be con- 
sidered, would show that the motion was left with one of the Clerks, 
which one, affiant neither names nor assumes to be able to name. 

From the foregoing, it clearly results that the filing of a document 
consists both in the handing of it to the clerk and in the endorsement 
of it by that officer, with the date on which it came to his hands. It is 
of time immemorial usage, that besides, the clerk or his deputy attests 
the endorsement under his official signature. 

Second. To prove that a paper has been filed at a particular time, it 
should itself be produced as the best evidence of the fact. It is only 
when it has been lost or destroyed that secondary testimony is allow- 
able to establish the fact and the date of the filing. The affidavit is, 
therefore, irregular and inadmissible. 

To rule differently would be to sanction and inaugurate a loose and 
vicious practice, likely to prove fruitful of abuse. 

It is true that in this case the affidavit is not contradicted, nor could 
it be, owing to its vagueness and uncertainty. Noone could take a 
20 
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counter affidavit, who had not been named as the person or officer to 
whom the motion was delivered. Had it been, how could this Court 
pass upon the question of fact, having no original jurisdiction ? 

Rights claimed by litigants, as growing out of judicial proceedings, must 
appear from the face of an authentic record and cannot be allowed to rest 
upon matters in pais. 

In a court of record, that which the law requires to be put in writing 
and which is not so made to appear, must be considered as having 
never been done. 6 An. 707; 21 An. 649; 33 An, 140, 

De non apparentibus et de non existentibus, eadem est ler. 

It is, therefore, ordered that the motion be dismisse with costs. 

Justices Todd and Fenner dissent. 


DISSENTING OPINION. 

FENNER, J. The motion to dismiss is found in the record, but with- 
out the usual endorsement of filing by the Clerk. 

The affidavit of counsel that the motion “ was written by him on the 
22d of April, 1881, in the clerk’s office of the Supreme Court, one of the 
Clerks in said office furnishing him the paper; that, after he had writ- 
ten the motion, he handed if, with the transcript, back to the Clerk or 
one of the deputies, which one he does not now remember, with the re- 
quest that he file the same ; that he first discovered that the motion had 
not been filed on the 2d of August, 1881, and immediately called the 
attention of the Clerk of this Court to this fact.” 

Nothing is presented tending, iu the slightest degree, to impeach or 
contradict this affidavit, and it must be accepted by us as importing 
absolute verity. 

I fear that members of the bar will be surprised, if not alarmed, to 
learn that, in the performance of that most common of all their duties, 
the filing of papers in court, they are required to do more than was 
done by the counsel in this case, under risk and peril of the gravest 
penalties and forfeiture of rights of their clients, and the consequent 
danger of serious responsibilities to themselves. 

The following authorities seem to me to indicate the proper solution 
of the question. 

Bouvier adopts as his definition of the word “ file,” the following 
quotation from 13th Vinney’s Abridgement, p. 211: ‘“‘A paper is said to 
be filed when it is delivered to the proper officer and by him received 
to be kept on file.” Bouvier L. D., verbo “ File.” 

Abbott defines it: ‘to place papers on a file; or, more generally, to 
deposit papers in official custody, or receive them officially for orderly, 
systematic safe-keeping.” He further says: ‘ To file, and filing, mean 
the act of either party bringing the paper and depositing it with the 
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officer for keeping, or, the act of the officer in folding, endorsing and 
putting up the paper,”—thus distinguishing between the duty of the 
non-official person, who files a paper with an officer, and that of the 
officer himself, 

In a criminal case before the Supreme Court of Indiana, objection 
was made that the indictment had not been filed in the Circuit Court ; 
but the Court said: ‘ We understand a paper in a cause to be filed 
when it is delivered to the clerk and received by him to be kept with 
the papers in a cause,” and concluding that “ the statements suffi- 
ciently show that the indictment had been delivered to, and received 
in his official capacity by, the Clerk of the Circuit Court,” the Court 
overruled the objection. Engleman vs. State, 2 Ind. 92. 

In a case before the Supreme Court of Kentucky, it was held that 
where an answer was lodged with the clerk and found among the 
papers in the cause, though not noticed on the record, the Court should 
respect it and direct its appearance to be entered nunc pro tunc. White 
vs. Lewis, 2 A. K. Marshall, 123. 

“In this country, and at this day, filing (papers) means, agreeably 
to our practice, depositing them in due order in the proper office.” 
Naylor vs. Moody, 2 Blackf. 248. 

The Supreme Court of New York said: “It is a mistake to suppose 
that the marking or endorsing on a paper the time of filing it, is the 
substantial thing or the act of filing. Such an endorsement is merely 
a memorandum of the time of filing, and not the filing itself. The 
filing consisted in presenting at the proper office and leaving it there 
and depositing it in the proper place with the papers in the office. 
This was done in the present case and was all the appellant could do, 
and all the law required of him.” Covey vs. Noggle, 13 Barb. 329. 

Where a plea was sent to plaintiff’s attorney, but miscarried, and 
judgment by default was entered for want of a plea, on affidavit, the 
Court finding that the omission resulted from aecident and not negli- 
gence, reopened the default on terms. Fenton vs. Garlick, 6 Johns. 
287. 

Where a plaintiff was ordered to file replication in ten days or that 
it be deemed abandoned, and he inadvertently filed a copy of the rep- 
lication instead of the original, he was allowed, after the time, to cor- 
rect the error and file the latter. Short vs. May, 5 Sandf. N. Y. 639. 

Allowance of pleading out of time is a matter of discretion. © Hair 
vs. Moody, 9 Ala. 309. 

Statutes fixing time for filing papers in a cause are merely directory, 
and the Court has it always in its power, in the exercise of a proper 
discretion, to extend time whenever the ends of justice would be pro- 
moted. Woods vs. Fobes, 5 Cal. 62. 
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Art. 176 of our Code of Practice, quoted in the majority opinion, 
strongly confirms me in these views. The whole duty imposed, by 
that Article, on the attorney or his client is, that the petition “ must 
be delivered to the clerk of the court to whom it is addressed,” while 
it is made the exclusive duty of the clerk to “ receive it and endorse 
immediately the date of the day, month and year when he received it.” 

When one has performed the whole duty imposed on him by the | 
law, he cannot be prejudiced by the failure of others to perform their 
duties. An attorney who has delivered a paper to the clerk with the 
request or order to file it, is no more responsible for the failure of the 
clerk to perform his duty in marking it “ filed,” than he would be for 
his failure in his duty to preserve and take care of the paper so filed. 

In case of loss of the paper through negligence of the clerk, the 
party, upon affidavit, would surely be permitted to supply it. On the 
same principle, and upon the like affidavit, in the present ease, he 
should have remedy for the neglect of the clerk to perform his plain 
duty of marking the paper filed. 

The objection that our jurisdiction is appellate and revisory only, 
has no application to our capacity, common to every court, to inquire 
and ascertain what proceedings, authorized by law, have been taken 
in our own tribunal. 

The authority quoted with reference to the failure of a recorder to 
record a mortgage filed og deposited with him for that purpose, has no 
application. There the law expressly gives effect to the mortgage as 
to third persons only when actually “ recorded,” and not when merely 
filed for record. Had the law given such effect to the mere filing of 
the mortgage, the decision referred to would not have been rendered, 
as appears from the decision itself. 

In the instant case, I consider that the appellee has filed his motion 
to dismiss within the delay allowed, has done all that the law required 
of him and has an absolute right to have it considered. 

If there were a doubt about his unqualified right, we should yet ex- 
ercise our discretion in averting from him and his client deprivation 
of rights resulting, without fault on his part, from the mere negligence 
of some clerical officer of the Court. 

I must, therefore, dissent. 

Mr. Justice Todd concurs in this opinion. 
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Nos. 8287 anp 8393. 


JAMES FORD AND JUSTINE ForRD, HIS WIFE, SEPARATE, ETC., VS. 
Wm. A. Brooks, CONSTABLE, ET AL. 


The produce of the industry and labor of a wife, not separate in property, falls inte the com- 
munity ; all business conducted by her labor and industry is the business of the commu- 
nity. Actions fordamages for injuries to such business, as well as personal actions of the 
wife for injuries to her reputation, credit and feelings, must be prosecuted by the husband, 
as head of the community, and the wife cannot stand in judgment therefor. 

A judgment in favor of the wife alone on such causes of action must be reversed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


ht. King Cuiler for Plaintiffs and Appellants : 


Every illegal act of man causing damage to another obliges the wrong-doer to make full 
reparation, whether the damage was done to the property or person of the complainant— 
whether it affected his body or mind—and whether its exact amount is susceptible of 
proof or not. The obligation binds the wrong-dver iu favor of the party who is injured. 
C. C. 2315 and 1934, third paragraph. 

Where the wrong-doer actually thought he was doing a legal act, yet he illegally did what 
was illegal, yet he is bound to repair the damages he has caused to the person who suffers 
from it. C. C. 1934, 2315; 4 La. 203; 16 La, 389; 11 An. 206. 

But where at the very time of acting he knew that the act causing damage was illegal, he 
is responsible in damages even if the person wronged is himself unable to prove how 
much loss he has sustained by the illegal act. The court and a jury must assess a proba- 
ble amount of damage, 10 An. 231; 12 Rob. 668; 19 An. 362; 17 An. 19; because from 
the very nature of a dumage arising from offenses or quasi offenses it is not susceptible of 
exact proof. 

Where the wrong-deer is an officer of a court, who uses the authority of his office to op- 
press these whom it was his duty to protect, no amount the plaintiff can be supposed to 
have suffered can be supposed to be excessive or unjust. 

. The law never requires any party, in any controversy before its courts, to do an impos- 
sibility. It cannot require any suitor before it to prove the exact loss he has suffered by 
a slander or a seizure, nor in this case is it required that the exact loss be shown. It is 
known to be great; no one can determine its amount except by approximation. The 
Judge is therefore compelled to approximate ; he allowed less than plaintiffs suffered. 

As to the waut of parties to this appeal, the facts and law are clearly stated in the first 
part of this brief, in suit No. 8392. 


A. T. Steele on the same side. 


Jos. P. Hornor and F. W. Baker for Defendants and Appellees: 


- Inthe absence of a marriage contract, or judgment of separation of preperty betweer 
husband and wife, a community of acquets and gatus existe. C. C, 2332, 2404. 
The husband is the head and master of the community, and ean alone ue and stand ir 
judgment on behalf of the community. C. C. 2332, 2404. 
During marriage the husband has the eoutrol and management of the personal actions of 
the wife; she cannot sue therefore iu herown uname. C. P. 107; C. C. 2385; 9 La. 350; 
12 An. 332. 
A judgment cannot be changed as between appellees. : 
The wife cannot be a witness for or against the husband in a suit on behalf of the commu- 

‘ pity. C.C. 2224. : — 
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The opinion of the Court was delivered by 

FENNER, J.. Reduced to its simplest elements the cause of action 
presented on these appeals is the following: 

The action is brought by *“‘ James Ford and Justine Ford, his wife, 
separate in property,” (as alleged.) 

The gravamen of the injury complained of is the illegal seizure and 
detention of certain movables belonging to the wife and under her 
separate administration, in execution of a writ of fi. fa. issued upon a 
judgment rendered against the husband alone. 

“The action sounds in damages and is brought against Sanchez, plain- 
tiff in the judgment, Cain, the justice of the peace who rendered if, 
Brooks, the constable who executed it, and his official sureties, Lambert 
and Montagnet. 

Conspiracy is charged between Sanchez, Cain and Brooks, and yari- 
ous circumstances of aggravation are set out. 

It is alleged that the movables seized were used by Mrs. Ford in 
carrying on the business of making and sellingcandy. Theinventory, 
however, made at the time and confirmed by the receipt of plaintiffs, 
endorsed on the back thereof, shows that the movables seized were two 
common armoirs, a common wooden table, several chairs, several 
pictures, two common clocks and a small show case. 

The elements of the damage charged to have been occasioned by this 
illegal seizure are: 1, injury to the reputation, credit, commercial and 
individual standing of the plaintiffs; 2, injury to the business of Mrs. 
Ford and suspension thereof for several days; 3, exposure of her hus- 
band and children “ to the public gaze, to the great personal mortifica- 
tion of all of them ;” 4, “‘ trouble and expense of hauling her property 
thus seized back to her residence.” 

Judgment was prayed for against the defendants in solido, in favor 
of James Ford for $2,000, and in favor of James and Justine Ford, for 
the separate use and benefit of the latter and her children, for $5,000. 

After trial, judgment was rendered in favor of Mrs. Justine Ford, 
wife of James Ford, against all the defendants except Cain, in solido. 
A new trial was granted to the sureties but refused as to Brooks and 
Sanchez. On this new trial judgment was rendered in favor of the 
sureties and against the plaintiffs, as in case of non-suit. ' 
_ Brooks appealed from the judgment against him, and the plaintiffs 
appeal from the judgment in favor of the sureties. The two appeals 
are submitted together for our determination. 


I, 


As to the judgment against Brooks, in favor of Mrs. Ford, alone and 
personally, it must inevitably fall under the proof, and, indeed, admis- 
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sions in the record, that there existed no separation of property 
' between her and her husband, either by marriage contract or by 
judgment. 

It is perfectly evident that the business conducted by Mrs. Ford, 
whether alone or with the assistance of her husband, was the business 
of the community resulting from her marriage, and that all the acquets 
and gains thereof fell into the community, and that all injuries to said 
business were community injuries. 

As to injuries to the reputation, credit, commercial and individual 
standing and feelings of either of the spouses, these clearly give rise vo 
personal actions of which the husband has exclusive control, under Art. 
107 of the Code of Practice. 

All the injuries and damages complained of are of a character which 
could be vindicated only in the name and right of the husband, as head 
ef the community, and for which the wife is incapable of standing in 
judgment. 

See on this general subject, Cooper vs. Cappel, 29 An. 213; Cowand 
vs. Pulley, 9 An. 12; Barton vs, Kavanagh, 12 An. 532; Holmes vs. 
Holmes, 9 La. 350. , 

Had the action been for damages to the paraphernal property itself 
seized, and separately administered by her, the case might have been 
different, but no such damages are alleged or proved. 

The movables seized are not of a character requiring administration, 
or which could be supposed to produce any revenue... They cannot be 
assimilated to a plantation or like revenue-producing property, the 
profits of which, when paraphernal and separately administered by the 
wife, belong to her. 

_ The fact that a merehant owned, before marriage, his counting room 
furniture, surely would not avail to prevent the earnings of his busi- 
ness from falling into the community; a like principle applies here. 

It is obvious that the business here conducted by the wife was one 

based essentially on her labor, skill and industry, the product of 
which necessarily fell into the community. 
* The judgment having been rendered in favor of the wife alone and 
the husband not having appealed, we must reverse it, and are power- 
less to examine into questions as to the right of the husband to 
recover. 


II. 


The judgment in favor of the sureties was clearly correct. No evi- 
dence whatever was offered on the new trial in proof of the damages 
claimed, except the jadgment against Brooks, and it is clear that the 
judgment rendered against their principal, which we have just re- 
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versed, in favor of Mrs. Ford, could be no foundation for a judgment 
in favor of James Ford, who was alone entitled to-sue. 

It is, therefore, orde:ed, adjudged and decreed, that the judgment 
herein rendered iv favor of Mrs. Justine Ford and against W. H. Brooks, 
be annulled, avoided and reversed, and that there be judgment in favor 
of said Brooks, rejecting her demand, with costs in both Courts. 

And it is further ordered and decreed, that the judgment in favor of * 
Lambert and Montagnet, sureties, be affirmed, at cost of appellants. 

Rehearing refused. 








No. 83862, 


Mary GoppeEN vs. Tur Executors oF Epwarp BuRKE ET ALS. 


A testator gave instructions to his lawyer of his testamentary dispositions, who reduced 
them to writing. The next day, before the notary and witnesses, one of the latter read 
from this memorandum to the testator, who repeated the words as uttered to the notary 
in the presence of the other witnesses ; the testator not being able from some transient 
cause to read the manuscript. Held, this was‘a dictation of the will within the meaning 
of the Code. There was no suggestion that the will was not in literal conformity to the 
memorandum, and none that the memorandum was not a faithful expression of the testa- 
tor’s instructions. 

If the testator be shown to have been of sound mind and disposing memory at the time of 
confecting the will, eccentricities of conduct and even partial aberration at other times 
will not affect his testamentary capacity. 

It is, and should ever be, the aim of Courts to give effect to wills. Testamentary freedom is 
too valuable and sacred to be interfered with, and will not be, when testamentary capa- 
city is shown to exist, and the forms of law are complied with. 

Testamentary capacity is the ability to comprehend the conditions of one’s property, and the 
testator’s relations to those who may naturally expect to become the objects of his bounty. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


W. S. Benedict for Plaintiff and Appellant. 


E. H. Farrar for Defendants and Appellees : 


Where a non-expert witness is under examination as to the sanity or insanity of a testator, 
he is limited to the statement of bare facts, and is not allowed to give his opinion of the 
mental soundness or unsoundness of the de cujus. 1 Gray, 337; 34 N. Y.190; 42 N. ¥. 
270; 1 Barb. 408; 13 Tex. 568; 2 Allen, 511; 3 Mass. 371; 9 Mass. 225. 

The only exception to this rule is in favor of the subscribing witnesses to a will. 8 Greenl 
42; 3 Mass. 330; 12 Penn. St. 27; 54 Penn. St. 216; 78 Penn. St. 326 ; 36 Ga. 64. 

In some cases a witness, after stating specific facts, has been allowed to say what im- 
pression only those specific facts, as stated, made on his mind. 3 Mass. 380; 8 Mass. 371; 
9 Mass. 225; 9 Conn. 102; 2 Stockt. Ch. 186; 1 Greenl. Eq. 82; 2 Greenl. Eq. 563 ; 34 N. 
Y. 155; 34 N. Y. 190; 7 Serg. & R. 90; 9 Yerger, 319; 7 Md. 65; 5 Blackf. 217; 6 Ga. 324; 
7 Ga. 242; 14 Ga. 242; 17 Ala. 618. 

The enforcement of these rules in the court below would have excluded a mass of worth- 
less and irrelevant testimony. 
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The law presumes a man sane until he is proven insane. 32 An. 1055. 

Where a willis attacked, on the ground of the insanity of the testator, the burden of 
pro fis on the assailant of the will, and insanity must be proven positively and affirma- 
tively. Ibid. 

Neither discase, nor age, nor physical feebleness, nor a slight impairment of the memory 
or the other mental faculties, will justify a court in setting aside a will. Ibid. 

Where the pleadings put at issue nothing but the sanity vel non of a testator, the court 
will not allow counsel to raise in argument a question as to the formality of the will, based 
on evidence adduced under objection. 

A testator may have his will prepared by a lawyer, and then either read it himself to 
the notary, or dictate it to the notary by having it read to himself by some other person. 
All that the law requires is that the notary shall take the substance of the will from the lips 
of the testator. That was done in this case. Landry vs. Thomatis et als., 32 An. 113, 
and authorities cited in syllabus of defendants’ brief in that case. 


Thos. J. Semmes on the same side, 


The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiff, as the only lawful issue of Edward 
Burke, attacks her father’s will and seeks its nullity on two substan- 
tive grounds: Ist, unsoundness of mind and mental incapacity ; and 
2d, undue influence on the part of the universal legatee, his brother. 

The executors named and all concerned in maintaining the will were 
made parties. 

Their defense is a general denial, and the special averment that all 
that portion of plaintiff’s petition which charges that the will was 
made through the instrumentality or at the suggestion or captation of 
the universal legatee is, even if true, which they deny, not susceptible 
of proof under the laws of Louisiana, and that evidence tending to 
show such allegations to be founded in fact, must be excluded. 

The wide door opened by the lower court has permitted the litigants 
to accumulate written evidence and oral testimony, swelling the 
dimensions of the transcript to upwards of one thousand pages, some 
tifty witnesses testifying in the case during a protracted trial. 

For reasons orally assigned, which were not, therefore, embodied in 


the transcript, judgment being rendered in favor of the defendants, the 


plaintiff has appealed. 

While we well appreciate the feelings of defendants’ learned counsel 
in his deprecation of this enormous record, we are placed in the neces- 
sity, under the law governing such cases, of overruling in globo the 
many bills of exceptions with which the defense has come up to us, and 
which were taken to exclude certain testimony on the issue of insanity. 

It is no doubt a rule of law, that in questions of insanity, non-expert 
Witnesses are required to state the facts which have come under their 
observation, and are not permitted to express mere impressions or 
opinions; but the law allows them te announce the result impressed 
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upon their minds by the occurrences specifically testified to by them. 
An exception to the rule is made as to witnesses subscribing a will. 
Professional experts themselves, although authorized to express a 
scientific opinion, must make known the circumstances upon which it 
is based, whether the facts be or not to their personal knowledge. 
They are rather generally called upon to utter a judgment upon given 
or stated facts. 

The philosophy of the law is, that it is for the court to draw conclu- 
sions from the established facts. Chandler vs. Chandler, 21 An. 58, 
and authorities there cited. 

It was under the guidance of those well settled and wise rules that 
the District Judge has permitted the testimony complained of to be 
received, and has thus enabled this Court to pass upon and weigh the 
statements of a number of witnesses belonging to different classes of 
society, among whom are found a cotton screwer, a plasterer, a milk- 
man, a barber, an ironmonger, a barkeeper, a jeweler, a watchmaker, 
a pedagogue, a priest, a doctor, a druggist, a lawyer, a notary, one of 
his clerks, a bank president, bank employees, a wife, a daughter, store 
clerks, body servants, tenants, customers and friends. We think the 
evidence was properly admitted. 

We are next requested to notice that the petition avers no defect of 
form in the will; that when the plaintiff attempted to go intothe mode 
and manner of the making of the will the defendants objected, and that 
their objection is put of record. An inspection of the entry of the 
objection shows that it was made after the most material portion of the 
testimony on the circumstances which transpired at the making of the 
will, had been introduced by the defense itself, and that it was urged 
on the ground that the testimony was irrelevant and not pertinent. 

The charge that ‘‘ the pretended will was made through the instru- 
mentality of Augustin Burke,” substantially includes that of undue 
influence in the procurement of the will. It is true that the allegation 
might have been made more explicit, but the defendants did not except 
and call for a declaration or enumeration of the facts and cireumstances 
justifying the charge. Far from doing so and considering that the 
petition was pregnant with such charge, the defendants themselves, in 
their anxiety to close the door against any evidence to prove sugges- 
tion of the will, found that the petition charged besides, suggestion and 
captation. Denying the same, they specially pleaded in their answer 
that such charge was not susceptible of proof under the law of the 
State. 

On the trial, relying on this defense, they objected to evidence 
offered to show suggestion at the time of the making of the will. 
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To that end they rely on Article 1492 R. C. C., which declares that 
‘“‘ proof is not admitted of the dispositions having been made through 
hatred, anger, suggestion or captation.” 

It is an error to suppose that this Article, which was first incorporated 
in the Code of 1802, and which finds no place in the Napoleon Code, was 
designed to prevent the admission of proof to establish the circum- 
stances which transpire at the making of an authentic will, under 
charges tending to the nullity of the act, for want of compliance with 
the exigencies of the law. The prohibition embodied in that Article 
against the admissibility of certain proof, was intended to apply only 
to facts arisen prior to the making of the will and to close effectually 
the door against inquiries into the motives which animated a testator in 
disposing of his property. It does not at all forbid the introduction of 
proof to show facts which occurred during the making of the will, such 
as: that the will was not dictated by the testator, but was suggested 
to him, in part or in whole, either by the notary, one of the witnesses, 
or somebody else in attendance. In other words, it permits the hear- 
ing of evidence of suggestion, of prompting; é.¢., that in the “ dicta- 
tion” to the notary, the testator performed the part of an automaton. 
Unless it was so, it would ever be impossible. to prove that the dicta- 
tion was the result of intimidation, fraud, or some other ill-practice, or 
to establish some other fatal irregularity. 

The record discloses the fact that while the notary. a witness for 
defendants, was on the stand, testifying as to the will in question 
then before him, he was asked by the defense to “ state the circum- 
stances under which that will was made,” and that he did so. It also 
establishes that one of the subscribing witnesses to the will, sworn for 
the defendants, was by them asked to ‘‘ state the whole history of the 
making of the will,” and that he did so. It also shows, that when the 
universal legatee, sworn for himself, was on the stand, he was asked 
by his counsel to state what happened on the 3d of June, the day of 
the making of the will, and that he did so, ircluding the making of the 
will, at which he was present. 

It is only after such questions had been put by the defense and an- 
swered, that the plaintiff propounded, on the cress-examination, ques- 
tions, in order to elucidate or establish more clearly the circumstances 
which transpired during the will making ceremony. 

The allegation of the petition: that the will was procured by the in- 
strumentality of Augustin Burke, the universal legatee, was amply 
broad to justify the offering and admission of explanatory proof of 
subordinate facts, substantially found within the allegations. 

As the defense had first instituted inquiry as te those circumstances, 
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it was perfectly legitimate for the plaintiff to have availed herself of 
the opportunity and by cross-examination to have elicited facts from 
the witnesses of the defense, whom she might have apprehended put- 
ting on the stand, in her own behalf. The defense should not have 
made an opening fer the cross-questions. As these were provoked, 
they were properly allowed to be put and answered. 

If the allegation in plaintiff's petition was vague, its insufficiency 
was remedied by the answer and by the examiaation by the defense of 
witnesses to show the circumstances under which the will was made, 
which were matters implied by the nature and object of the action. 
L..322; 7 R.121; 141.189; 6 An. 531; 7 An. 48, 84; 14 An. 81; 19 
An. 516. 

The testimony introduced, under such circumstances, has produced 
the effect of enlarging or expanding the somewhat unsatisfactory alle- 
gation of the petition. That averment was no doubt such as could 
have been amended by a supplemental petition. 

It is the policy of the law, in its abhorrence of a multiplicity of 
-actions for the same purpose, that all facts tending to terminate a con- 
troversy touching one object should be introduced, considered and 
finally adjudicated upon, in order to set differences on that subjeet 
forever at rest. 

Interest reipublice ut sit finis litium. 

The object of pleading is to inform the opposite party of the nature 
of the demand, or of the resistance; and to foreshadow an intention to 
substantiate it by evidence, that he may not plead surprise, and be 
prepared to rebut. Pertinent evidence, under substantial allegations 
announcing it, of whose existence and probable production the adverse 
party was aware, or was presumed to be, cannot therefore be excluded. 
It can the less be so, when it is elicited by cross-questions, touching 
important matters brought to light in the examination in chief. The 
party who instituted the inquiry cannot, after establishing the facts 
revealed, be permitted to close to his adversary the door which he 
himself had thrown wide open. What is legal for the one, cannot be 
illegal for the other litigant. They must have equal rights. 

It is therefore a well established rule, that parties are bound by the 
evidence introduced by them on a material point, although not strictly 
presented by the pleadings. 6 N.S. 86; 1 L. 301; 18 L. 321; 9 An. 
254; 15 An. 304, 389; H. D. 493, 1155, 1157; L. D. 234, 541, 542. 

The Court, after having been made to hear and invited to pass upon 
facts elicited by the parties, either under allegations which were actu- 
ally made, or which might have been made, conducive to a final deter- 
mination of the object of the controversy, has a right to and should 
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adjudicate upon those facts as fully as though received under specific 
averments. 

The judgment rendered under such circumstances becomes a conclu- 
sive bar to a reinvestigation of the matters agitated. Heroman vs. La, 
Institute, No. 8182, lately decided on rehearing, 34 An. 805; H. D., 
and authorities there cited. 

This ruling leads us to the consideration of the merits of the contro- 
versy, Which itself, as already stated, rests upon two distinct charges, 
either of which, if proved, would be sufficient to procure the annul- 
ment of the will attacked. 

It is clear, that if, on the one hand, the testator was of unsound 
mind and mentally incapacitated at the moment of making the will, 
the instrument must be declared inoperative; and that, on the other 
hand, if, without being of unsound mind and mentally ineapacitated, 
the testator did not dictate the will in the manner and form required 
by law, the act must likewise be declared of no effect. 

We propose to pass mainly upon the first charge and to consider 
and determine whether the testator was in a condition to dictate, and 
did spontaneously dictate his will, as the law demands. 

We have waded through the voluminous transcript and remain sat- 
isfied that the written evidence and the oral testimony introduced 
establish the following conspicuous, or stubborn facts, which remain 
uncontradicted : 

<dward Burke was born in [reland, in 1802; was, therefore, in his 
seventy-eighth year on the 13th of June, 1880, when hedied. He came 
over to America some fifty years ago; he went to Patterson, New Jersey, 
where he married and had one child, the plaintiff, who still lives there. 
His wife dying in 1836 or 1837, he came to New Orleans, married 
again, but had no children by his second wife, who survived him, 
Augustin Burke, the youngest brother of Edward Burke, the main de- 
fendant in this suit, has no children and is worth $70,000, Their 
intercourse was friendly, although on certain occasions not so. They 
subsequently reconciled their differences. Edward Burke did a sub- 
stantial business in New Orleans and accumulated a fortune approach- 
ing one hundred thousand dollars at his death. 

In the last days of December, 1879, he was afflicted with epilepsy, 
the first attack of which was of such violence that it suggested to him 
the probability of impending death, the propriety of making his last 
will, which he made on the 30th of the same month. He declares in 
it, that he is married, that he has a daughter, who is his foreed heir, 
and that he bequeathes all his property to his surviving consort, insti- 
tuting her his universal legatee, after making a few legacies. Three 
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days afterwards, by writing, in the same instrument, he revoked and 
annulled all wills made by him. j 

His health continued to fail rapidly. The epileptic fits returned 
periodically, his memory became affected, he ceased to recognize per- 
sons, even a body or house servant, he suspended doing business, was 
unable to count money, to discriminate between the different articles 
of daily food, and was subject to hallucinations which it is unnecessary 
presently to mention. 

On the Ist of June, 1880, Augustin Burke, who had been telegraphed 
to, arrived in New Orleans, from Scotfand, which he had left on the 
16th of May previous. He found Edward Burke waiting for him at the 
depot. They went home together by the street car. On the same day 
they went out together, called at the office of Edward Burke's legal 
adviser, but did not find him. They returned home. The next day 
they went out again, found the counsel, who, after hearing both, drew 
up the form of a last will and testament. They returned home. On 
the next day, the 3d of June, they went out together again to the same 
place, where a notary keevs his office. 

Edward Burke, Augustin Burke and three gentlemen went to a room 
up stairs, the notary following shortly afterwards. No conversation 
passed between the notary or either of the witnesses or Augustin 
Burke and Edward Burke. One of the witnesses sat by Edward Burke, 
holding in his hand the paper on which the day previous the counsel 
had drawn up the form of testamentary dispositions, prompting to 
Edward Burke each and every word on it, which Edward Burke, from 
first to last, repeated, and which the notary took down, one after the 
other, just as they were uttered. 

After the writing was through, the act was read by the notary to 
Edward Burke and to the attending witnesses, and was next signed by 
all of them. When the ceremony was over the company parted, the 
notary and witnesses (his clerks) returned to their office and the two 
brothers returned home. 

It had been decided that Edward Burke should leave for Europe on 
the 8th of the same month. Early on the morning of that day Edward 
Burke got up, went down stairs to the rear portion of his store and there 
cut his throat with a razor. Five days afterwards he died. 

The instrument containing the words uttered by Edward Burke 
before the notary on the 3d of June, mentions several legacies, amount- 
ing together to $6,000, gives to the plaintiff the third which the law 
allows her as a forced heir, and institutes Augustin Burke universal 
legatee. On ita face, the act,reciting as it does, the fulfilment of all 
legal requirements, would appear to be unassailable for any defect of 
external form. 
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It is not our object to transeribe into this opinion the bulky testi- 
mony of the witnesses heard on the trial of the case. We merely pro- 
pose to cull from the main declarations of fact and of opinions made by 
those witnesses. 

We find that three witnesses, who state facts which have come to 
their observation, and have known Edward Burke for thirty years, 
testify to the disorder of his mind; that a friend who knew him for 
twenty years testified to the same purpose; that two others who have 
known him for ten years declare to the same effect ; that he was con- 
sidered by them as being of unsound mind and unfit for business, not 
knowing what he was about; that his clerks or employees were con- 
vinced to the same end; that his wife and his two servants, inmates 
of his residence and in constant attendance upon him, who had the 
best opportunities for observation, knowledge and judgment, testify 
conclusively not only to his want of intelligence, to the causes of his 
decline, to his hallucinations, but to the admissions and declarations 
of Augustin Burke himself, touching the intellectual derangement and 
incompetency of Edward Burke, as well when he first saw him on the 
day of his arrival as subsequently. 

We have also considered the testimony of the doctor who attended 
Mr. Burke. He inquired, when he was on the stand, whether he was 
examined as an expert, and was answered that he was examined as a 
witness. He did not see Burke between the 28th of May and the 8th 
of June. He testifies touching the first epileptic attack and to seeing 
Burke twice or three times a month. He shows a weakness of memory. 
He does not and could not contradict the testimony of other witnesses 
as to what occurred between the day of the arrival of Augustin and 
that of the attempt at suicide. 

We have also considered the testimony of the universal legatee, of 
the special legatees who were heard in their own behalf and who have 
some concern in having the will maintained. 

We have considered that of the legal adviser and of the notary and 
can well imagine how, under the circumstances, their attention not 
having been called to the mental condition of Edward Burke, they 
thought themselves authorized to act as they have done, having no 
reason to suspect an intellectual or moral disturbance in the person 
appearing for a passing moment only before them. 

We have not failed to examine besides the testimony of the other 
witnesses who testified on the trial. That of the bank president, bank 
clerks, druggist, store clerk, as well as that of the priest, are in the 
negative. It does not impeach or contradict in the least the affirmative 
testimony of plaintiff’s witnesses, touching what did and did not take 
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place in their presence, particularly between the end of May to the 
early part of June and to the day of Burke’s death. The priest, who 
heard his last confession, would not answer the question as to the mere 
fact whether he had heard Burke’s confessions during the six months 
preceding his death. He testifies to the effect that Burke told him 
that in May he was to cross the ocean, that he gave him several times 
hearty shake hands and joked with him. This ecclesiastic does not 
show that he saw Burke while his brother Augustin was here, in the 
early part of June. What he says touching the condition of Burke, 
after the.attempt to commit suicide, is insignificant and can have no 
bearing on the question of unsoundness of mind at the time of making 
the will, fordays previous. The fact that he administered the conso- 
lations of religion proves nothing, as they are given even in cases of 
doubtful cousciousness and even in extremis. 

As a rule, the testimony of the defense is negative in character and 
is not at all such as can be successfully invoked to weaken, and still 
less to impeach that of the plaintiff. 

We are satisfied that the proof offeréd and admitted shows that the 
mind of Edward Burke, for some tinie previous to the 3d of June, 1880, 
was generally and habitually unsound, and that he was mentally in- 
capacitated from business transactions, and that the will attacked was 
not proved by the defendants, on whom the burden rested, to have 
been made during a lucid interval. 

From the whole, including what transpired at the making of the will, 
we therefore feel firm in the conviction that Edward Burke was not in 
a condition to make his wil!, and that the instrument which purports 
to be the depositary of his last intentions is not such and is not to be 
executed. 

We would here rest with satisfaction our investigations and conclu- 
sions were it not for the loud and violent denunciations made of the 
wife, of the servants, and of the clerks who have testified in the case. 
It is claimed that they have falsely sworn that, for months before his 
death, Mr. Burke could not read and write, transact business, count 
money, do any rational act; that his hands and features twitched, that 
his eyes rolled in such a way that nobody who had ever known him 
could meet him on the street and not see that he was insane. It is 
said that the testimony of those witnesses has been so completely de- 
stroyed, that not a shred of it remains. In justification of the demoli- 
tion, it is shown that Mr. Burke had a bank book, wrote out deposit 
lists, drew checks, as late as May 4th, and that he wrote a kind letter 
to his brother on the 22d of April previous. 
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This of itself is insufficient to impair the testimony of those persons, 
who did not assume to swear to what had taken place out of their 
presence; they only swore to what was to their knowledge and as far 
as they knew. How, indeed, could they swear otherwise, that Mr. 
Burke had done no business or writing gu‘ of their presence? Depos- 
iting money in bank and drawing checks are sumewhat mechanical 
operations, requiring very little intellectual exertion, and are surely no 
exclusive touchstone of the soundness of a person’s mind, Besides, 
the evidence shows that the last check was drawn on the 4th of May, 
many days before the violent epileptic attack which took place in the 
course of the month and lasted two weeks, during which he remained 
in bed, 

The two servants say, blending their testimony together, that in the 
latter part of his life Edward Burke was subject to fits, which affected 
his health. Towards the end of his life, in May particularly, he would 
know nobody; he could not distinguish meat from potatoes or from 
fish, salt from sugar, brandy from water; that he would try to put on 
piliow cases and pocket handkerchiefs for shirts ; would go around the 
room in the night drilling, militia drilling; speaking about fighting, 
having a great battle, fighting dogs; that he would buy cotton shirts 
unnecessarily when he had a quantity of the finest linen shirts at home ; 
that he would chalk his shoes all around and then cut them; that 
Augustin Burke remarked once: In the name of Jesus Christ, ain’t I 
to be pitied, to come across the ocean to take charge of a maniac; that 
Augustin Burke threatened to take his brother to the Louisiana Retreat 
in this City, which is a private refuge for insane persons of some means ; 
that on one occasion Edward Burke tried to throw a plate at Augustin 
at the table, while the latter was offering him some meat; that he did 
not attend to business, that his wife and the clerks did so for him ; that 
he would have black alpaca sewed on his socks; that Mrs. Burke was 
in the habit of tying his night shirt to her wrist to prevent his getting 
up without her knowing it; that his mind was completely gone; that 
he was perfectly insane. 

Their testimony is corroborated in all its important particulars by 
two of the clerks in Burke’s employ and by his widow, all of whom are 
disinterested. 

One of the clerks says, that during the last months of Edward’s life, 
people living in the neighborhood, with whom he was well acquainted, 
would come to his store and speak to himand he would not know them ; 
that Augustin told him that he thought Edward’s head was affected ; 
that Edward once called Augustin a scoundrel and did not seem to 
want him near him. 
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Mrs. Burke says that, during the six months preceding her husband’s 
death he was subject to convulsions or fits, the first of which occurred 
some fifteen months previous, in March, 1879; that from that time his 
mind was affected; that in the beginning he was very violent and that 
the weakness kept on increasing ; he did not attend to business; she 
kept accounts and the boys atfended to the business ; for three months 
before his death she attended to everything; when he wanted to go 
out she would send somebody after him; he did not know what he was 
talking about ; he had a book which he was fond of reading and burnt 
it, never mentioning it afterwards; everything he did was strange; he 
did not know the time of day; with his watch in hand he would say it 
was four o’clock when it was eleven ; did not know the top of the house 
from the floor; she would pin his night shirt to her wrist to prevent 
him from getting out unknown to her at night; that he was worried 
about a dispatch received from Augustin Burke in the end of May; 
that when Augustin arrived he told her that he had met Edward Burke 
at the depot; that it was as much as he could do from shedding tears ; 
that Edward’s mind was entirely gone, he was sorry to say; that 
Augustin threatened placing Edward in the Louisiana Retreat and 
said, with an oath, ain’t I to be pitied, to come across the ocean to take 
charge of a maniac; that her husband, during his last days, imagined 
he was fighting dogs, that he had killed many; would not remember 
from one minute to another what he was saying; did not seem to care 
for or notice anything ; he was unable to count money ; he was as crazy 
as he could be, and could not be any more. 

We think that the testimony of these witnesses, who were nearest to 
Edward Burke, who had constant and the best opportunities for judg- 
ing, and that of other witnesses superadded, establish more than 
prima facie that Edward Burke was of unsound mind and mentally 
incapacitated from making a valid will. 

There exist two glaring, convincing facts, which stare in the face, 
besides the deplorable mental disorders just considered and the cir- 
cumstances in which Edward Burke made his will, and they are: Ist, 
the unwise and injudicious manner iv which he apparently bequeathed 
the bulk of his estate ; and 2d, his lamentable attempt at committing 
suicide, followed shortly after by his death. 

That a man owning $100,000 and having a community half interest 
therein at his demise, the father of an only child, somewhat advanced 
in life, having children, living separate from her husband, a machinist, 
who isin a foreign distant land striving for a living, adaughter, the fruit 
of his first love, against whom he had not a word of complaint to utter, 
to whom he has at all times failed in liberality and assistance, should, 
at the hour of appearance before his Maker, leave nothing to her 
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beyond the pittance of which the law in its humanity forbade him from 
stripping her; that he shoald, after making a few insignificant lega- 
cies, leave the rest of his estate to a wealthy brother having no chil- 
dren, living abroad, and nothing to his other relatives, is indeed 
strange and unnatural, and does violence to well conceived ideas and 
customs for the transmission of property by last will. 

The fact of that brother hurrying from across the ocean to the death- 


bed of the old man, of his never leaving him while here, of his going 


with him three times to law offices, assisting at the making of the will, 
not whispering a word about it until after death had stilled the testa- 
tor’s mouth; the fact of that brother determining to take the invalid old 
man, in his advanced age, on a trying journey across the stormy ocean, 
alone, without his wife, who had shared the smiles and frowns of his 
fortunes, who had stood by him and cared for him in his estrange- 
ments, coupled with the horrifying culminating incident of the attempt 
at suicide, point dreadfully, but correctly to the inference, if not proof, 
that the poor demented was laboring powerless under the influence, 
the pressure of his brother, and in the desperate use of what little 
energy was left him, preferred to die rather than to follow and be 
controlled any longer. 

Suicide, it is true, is not, as an inflexible rule, considered in itself as 
evidence of insanity, but it cannot be denied that in most cases it is 
committed in moments of mental aberration, and is an act which noth- 
ing can otherwise justify. 

It is manifest that, under such a state of things, the burden of proof 
was upon the defendants to show, if such was truly the fact, that the 
will was made during a lucid interval. R. C. C. 1783, (9); 6 An. 108; 
21 An.58; 4 Cowan, 207; 6 Cald. (Tenn.) 21; 1 Paige, 171; 28 Md. 
15; 9 Pa. 151; 36 Ind. 69; 1 B. Mon. 263; XIV U. 8S. Digest, 206, 
(1384). 

The testimony and written evidence introduced by them has not 
thrown any doubt on the question of insanity ; that of Augustin Burke, 
the universal legatee, which assumes to contradict the depositions of 
the clerks, the servants and the widow, is of the weakest kind. It 
vacillates when it should have been positive and peremptory, and far 
from affecting, rather corroborates what those persons have said. The 
excitement under which it is said they were, when testifying on the 
stand, may be well understood and explained by the invasion of their 
hearts by feelings of surprise and indignation on the discovery of the 
mancer in which the estate was apparently to go. They are disinter- 
ested and uncontradicted. 

The defendants have attempted to show that the will was made in a 
lucid interval, but they have not succeeded. The very manner in 
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which the will was made, the prompting of it, word by word, by the 
witness to Edward Burke and repeated by him as suggested, clearly 
demonstrate that he was not in a condition to make a spontaneous 
declaration of his last intentions, and have them followed and written 
down. 

That will was not a will dictated by a testator, as the law requires, 
It was a will dictated to a testator and repeated by him like an 
automaton. 

The very definition of the word testament, (testatio mentis) in the 
Roman law, shows that it is an act which must contain the spontaneous 
manifestation and free expression of the testator’s volition. 

Testamentum ut voluntatis nostre justa sententia, de eo quod quis post 
mortem suam fieri vult. Modest, D. 28, ii; Ulpian Reg. 20, $1; Ortolan 
Just. 1, 522; L. 11, t. x. 

Coin Delisle on Donations and Testaments, p. 370, No. 8, says: 

“Tl n’y aurait pas dictée, dans le sens moral, quoique le testateur 
efit prononcé ses dispositions 4 haute voix et qu’elles aient été écrites 
mot A mot, si une personne présente & l’acte et remplissant, en quelque 
sorte, le réle de souffleur, avait, en présence du notaire, inspiré au 
testateur les dispositions que celui @ a fait écrire. Cette eapéce de dictée 
en sous ordre serait privée du caractére de spontanéité dont les coitumes, 
Yordonnance et le Code Civil ont voulu donner la certitude.” Also, 
No. 2; Toullier 5, No. 410; see Ricard, part. 3, No. 52; Mareadé 4, pp. 
13, 14; Demolombe, v. 21, p. 237; v. 4, p. 240; Duranton, v. 9, p. 12; 
Mourlon, v. 2, p. 399. 

In the early case of Hamilton, 6 N.S. 144, the Court said, through 
Judge Martin, that the requirement of dictation means “ that the tes- 
tator must express his intentions orally, not by signs, but by words 
and not upon suggestion.” 

The decision in the case of Landry vs. Tomatis, 32 An, 113, was 
made under a very different state of facts. There was no dictation to the 
testatrix of every or any disposition, from beginning to end, and repe- 
tition by her, word by word, of the suggestions, as in this case, She 
was assisted by her counsel, who served as a witness and who merely 
suggested words, merely to assist, occasionally, which it was perfectly 
legitimate and lawful for him to do. Coin Delisle, p. 371, No. 12, end 
of second paragraph ; Ricard, No. 55. 

In the case of Marigny, 16 An, 267, the Court would not hold that 
there had been a dictation and maintained the will, which was made 
in the authentic form, merely as a nuncupative testament, under pri- 
vate signature, holding that where the will is merely presented, not 
only the presentation need not be manual, but that the law does not 
require proof of a dictatidn out of the presence of the witnesses. The 
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will of Mrs. Marigny had been drawn up by a notary, in presence of 
four witnesses, from a written memorandum or paper which the testa- 
trix had handed, and which, after being read to her by the notary, had 
been transcribed by him; next, reading paragraph after paragraph, 
and last, the whole as copied from the paper. In their inability to 
consider that the will had been dictated, the Court held it valid, as a 
nuneupative will under private signature, where no dictation is 
essential. 

In a number of cases at common law, suggesting or prompting a will 
at the time of making it, has been in a number of instances held to be 
a cause of nullity. 2J.J. Mart. Ky. 331; 42 Barb. N. Y. 274; 5 Gill 
& J. Md, 269; 17 Barb. N. Y. 236; 2 Bradf. N. Y. 133; 1 Redf. N. Y. 
220. 

What may have occurred on the day previous to that on which the 
will was drawn up, or subsequently, can be of no assistance to supply 
fatal omissions at the time of the making of the testament. The for- 
malities required by law for the confection of an authentic will are 
specially detailed by law and must be fulfilled at one time and without 
diversion to other acts. If the formalities are not then and there ful- 
filled, the will is a nullity and cannot be executed. They cannot be 
supplemented by occurrences previously or subsequently taking place. 
The validity of the will depends upon the fulfilment of legal exigencies 
at the making thereof. ; 

To declare judicially that the will of Edward Burke was dictated, as 
the law requires, would be to write out of the Code the wise provision 
on the subject, and expunge the wholesome adjudications from the 
French and our own jurisprudence, by which, without a solitary dis- 
senting voice, all courts have invariably required that the dictation 
should be the spontaneous offspring. and untrammelled expression of 
the testator’s volition. 

It has been held by this Court that testaments are more easily 
avoided than contracts, on the ground of unsoundness of mind, but 
that a will may be made during a lucid interval by a person mentally 
afflicted. R. C. C. 1738; 6 An. 108; 1 B. Monroe, 263. That * lucid” has 
been said, by this Court, to be: not an apparent tranquillity or seem- 
ing repose, not a simple diminution or remission of the disease, but a 
temporary cure, an intermission so clearly marked that it perfectly 
resembles a return of health, and must have continued for a length of 
time sufficient to give certainty to the temporary restoration to reason, 
Aubert vs. Aubert,6 An. 124; V. Dig. de acq. vel amitt. poss. 1, 18, $1, 
and furiosum Cod. qui test. fac. pos. 1,9; Dig. de Jud. L. 39; Dumou- 
lin, Qui test. fac. pos. 
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Without going to the same length, we can safely say that the will in 
this case was not made in a lucid interval. 

We have not thought necessary to expound the rules which alienists 
have seemingly established as tests of the mental condition of persons 
apparently affected with intellectual derangement, in order to deter- 
mine whether such persons are or not afflicted with incapacitating or 
disabling insanity. Neither did we think it useful to show, by medical 
authorities, that, between insanity and idiocy, unsoundness of mind, 
which does not amount to complete insanity, or imbecility, finds a 
proper place as constituting partial mental incapacity or disability. 

In relation to epilepsy, a writer of marked distinction, whose author- 
ity the defense does not dispute but admits, Dr. Affleck, in the 9th Ed. 
Encye. Brit. says: that in not few cases there is a steady mental 
decline which ends in dementia or idiocy, and that the later in life 
the disease shows itself, the more likely is the mind to suffer. 

Also, Ray on Insanity, 52, 123, 360, 416, 461, et seg.; Jarman on 
Wills, Vol. 1, pp. 72, 360; 32 An. 1055. 

The fitness of that doctrine to the present case is apparent. 

All the circumstances surrcunding and attending the drawing up of 
the instrument termed the last will of Edward Burke being considered, 
we are of opinion that it is established that the testator did not possess 
a mind capable of exercising judgment, reason and deliberation, intel- 
ligence capable of weighing the consequences of his will and its effects 
to a reasonable degree upon his estate and his family. We, therefore, 
conclude, that he was at the time of unsound mind and mentally inea- 
pacitated, and that the act, which is fatally defective in its confection, 
not being the repositary of his last intentions, cannot receive execution. 
27 Iowa, 110; 19 Mich. 482. 

We think proper to say, that although we might, we do not rest this 
opinion on the defect of form in preparing the instrument. 

We think there is error in the conclusions of the District Court. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be annulled, avoided and reversed, and proceeding to render such 
judgment as should have been rendered: it is ordered, adjudged and 
decreed, that there be judgment in favor of plaintiff and against 
defendants, and accordingly, that the authentic act executed in this 
City on the third of June, eighteen hundred and eighty, more fully 
described in the petition herein, and purporting to be the nuncupative 
last willand testament, by public act, of Edward Burke, be, and the same 
is hereby declared to be null and of no effect, and that the dispositions 
therein contained shall not be executed. It is further ordered, that the 
defendants pay costs in both Courts. 

Poché, J., concurs in the decree, for reasons in his separate opinion. 
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CONCURRING OPINION. 


Pocnk, J. As the testimony fails, in my opinion, to prove in the 
testator such unsoundness of mind as to incapacitate him from making 
a valid will, I rest my coneurrence in the decree rendered in this case 
exclusively on the ground that the will was not dictated by the testa- 
tor himself as the act of his own mind and volition, but that it was 
prompted to him, word for word, by another person, after whom the 
testator repeated or uttered the words which were written down by the 
notary. 

On this point, and on the right of plaintiff to avail herself of this 
defect, although not specifically alleged in her petition, on the ground 
that the door to this inquiry was opened by the defendant himself, [ 
concur with the reasoning of the Chief Justice as the organ of the 
Court. 





DISSENTING OPINION. 


FENNER, J. In my view, the only questions presented for our solu- 
tion under the pleadings in this case are: 

1. Whether the testator, Edward Burke, “ was of insane mind and 
mentally incapacitated to make a will” on the date of the will attacked. 

2. Whether the will is invalidated by reason of having been made 
under the undue influence, suggestion or captation of Augustin Burke. 

These are the only grounds of nullity raised or even suggested by 
the pleadings, and the last mentioned even of these is so vaguely 
charged as to render it doubtful whether it should be considered. 


I. 


In the case of Kingsbury vs. Whitaker, 32 An. 1055, we had occasion 
with unusual care to consider and expound the important principles 
underlying the freedom of testamentary disposition, the habitual reluc- 
tance of courts to interfere with it, and the kind and degree of mental 
capacity required for the valid exercise thereof. 

We there held, with the support of abundant and high authorities, 
that notwithstanding a certain impairment of mental health, activity 
and vigor, as the result of old age or disease, and notwithstanding the 
exhibition of curious eccentricities of thought and action, yet if the 
individual retains sufficient of the reproductive faculty to collect in his 
mind the particulars of the business in hand, to understand the nature 
of the testamentary act, to appreciate its effects, to know what prop- 
erty he has to dispose of, the claims that are upon him and their relative 
importance, and to form a rational desire that his property should be 
disposed of in a certain manner, then he is, according to law, capable 
of exercising the privilege of disposing of his own property. 
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The evidence in this case, taken as a whole, leaves upon my mind 
the perfect conviction that the testator, Edward Burke, possessed all 
necessary mental capacity for the making of a will. 

He had been an active and intelligent business man, had accumu- 
lated a large fortune and had reached the age of 75 or 80 years, when 
several months before his death he became subject to epilepsy, which 
severely prostrated his physical health, and no doubt in some degree 
affected his mental condition, as is commonly or frequently the case 
with that disease. 

The evidence of the extent to which his mental integrity was affected 
is so conflicting, that it is impossible to reconcile it upon any theory of 
even intended truthfulness. If we are to believe the only important wit- 
nesses of plaintiff, he was, for six months before the will, an utter 
helpless imbecile, incapable of reading or writing, of attending to any 
business, of counting money, of being trusted alone, of doing any 
rational act whatever. 

The very extravagance of this testimony operates its own destrue- 
tion. It is overwhelmingly contradicted by the evidence of numerous 
witnesses of the highest character, as well as by various independent 
facts which are incontestably proved. 

His physician, who attended him constantly during this period, a 
gentleman of the highest personal and professional reputation, testifies 
that his mind remained entirely unimpaired with the exception of a 
slight defectiveness of memory. 

His lawyer, one of the most eminent practitioners at this bar, who 
had frequent consultations with him on business matters during this 
time and who advised and assisted him in the making of the will at- 
tacked, declares he was then and at all times in perfect possession of 
his mental faculties. 

His priest, who frequently administered confession to him and held 
other interviews with him during his latter days, affirms his perfect 
sanity and intelligence. 

Their testimony is contirmed by that of numerous other witnesses 
of character and standing. It is, besides, affirmatively shown that he 
continued to discharge his own important bank business, that he made 
his own deposits and drew his own checks. The checks are produced 
in his own handwriting and signed by himself. The deposit lists are 
shown filled up by himself, and entirely correct as to items and addi- 
tions. He drew dividends on his bank stock and had interviews with 
the president and other officers of the bank, exhibiting, according to 
their statements, no sign of mental incapacity. 

He was in the habit of getting his own medical prescriptions filled, 
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and the druggist, who had frequent conversations with him on such 
occasions, found nothing to awaken suspicion of his sanity. 

A letter written to his brother a few weeks prior to the will is pro- 
duced, entirely coherent and intelligent. 

Manifestly, as before stated, these opposing lines of testimony are 
not reconcilable. 

The Judge of the District Court, a magistrate of great ability and 
. long experience, who saw and heard all the witnesses, maintained the 
will. 

There is nothing to show that the will was not conformable to the 
tenor of his affections, The only person who complains, or has a right 
to complain of it, is his daughter, the plaintiff. But he had made a 
prior will, six months before the present one, and at a time when there 
is surely no proof that he was incapable, and he then left her nothing. 
She was a child by first marriage, who had always lived away from 
him, and whom he had seen but once since she was three years old, 
although her age, at the date of the will, was about fifty years. . 

On the other hand, the present universal legatee was his youngest 
and only surviving brother, for whom he entertained a lively affection, 
and who, though living in Great Britain, had for a number of years 
been in the habit of coming to this country yearly to visit him. 


Il. 

I can find in the record no evidence whatever of any influence used 
by Augustin Burke, in reference to the will. 

His presence in this country was in obedience to the express request 
of his brother. 

The evidence of the attorney who prepared the sketch of the will is 
positive that it was drawn under the exclusive direction of the testator, 
and that Augustin Burke tovk no part therein. 

The evidence of the notary and witnesses who attended the confec- 
tion of the will is positive that Augustin Burke never spoke or made 
any suggestion whatever of any kind, while it was being done, or 
before or afterward. 

The charge is wholly unsupperted by any evidence whatever. 

I pretermit all consideration of the question whether, under C, C, 
Art. 1492, such evidence would have been admissible. 


Ill. 

I can find no possible foundation in the pleadings for raising any 
question as to the validity of the will on the. ground of defective 
execution. 

If Augustin Burke had aided in the dictation of the will, perhaps, 
23 
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under the allegation of plaintiff’s petition, that it was made under his 
influence, that question might have been raised. But it is shown that, 
neither directly nor indirectly, did he have anything to do with it. 

I think this should shut out all consideration of that question. Nor 
did defendants enlarge the issue by proving the circumstances attend- 
ing the confection of the will. Those facts were germane to the ques- 
tion as to whether it was made under Augustin’s influence, and were 
properly shown to establish his innocence of that charge. 

Nor do I find anything in those circumstances reflecting on the ca- 
pacity of Edward Burke. The notary and other witnesses establish 
that it is a common practice for persons making wills to have their 
desires put in writing beforehand, under competent advice, and then 
to dictate from such writing. Indeed, I see not how, otherwise, igno- 
rant persons or persons even of moderate intelligence could properly 
dictate a will. The fact that, in this case, the testator dictated from the 
reading of a memorandum so prepared, by one of the witnesses, does 
not affect the question of capacity. The will is shown to have con- 
formed to the memorandum. The latter is shown to have been pre- 
pared under his personal and intelligent direction. The will was read 
over to him after it was taken down by the notary and before he 
signed it. 

I think the judgment appealed from should be affirmed, and there- 
fore dissent. 





On REHEARING. 

The opinion of the Court was delivered by 

MANNING, J. The will of Edward Burke was declared null by this 
Court on the first hearing because of the testator’s unsound mind, and 
consequent incapacity to make a testament. As I was not a member 
of the Court at that time, I may be permitted to speak in my own per- 
son, in expressing the convictions forced upon my mind by the exami- 
nation of the testimony. 

Only two grounds of nullity are alleged by the plaintiff: 1, mental 
incapacity of the testator ; 2, because the will was made through the 
instrumentality of his brother. 

No issue of the defective execution of the will is made in the plead- 
ings, although all the facts touching it have been elicited in the testi- 
mony, and there was discussion at the bar on the right to consider that 
question, upon bills of exception, as well as difference of opinion on 
the bench both on that point, and the effect of the evidence when 
considered. 

Pretermitting the settlement of the controversy whether that matter 
is rightly before us, I think the requirements of the Code were com- 
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plied with. Landry vs. Tomatis, 52 Ann. 113. The object of the law 
is to assure that the testator’s dispositions shall be embodied correctly 
in his testament. They were given by himself to his trusted legal ad- 
viser, Who put them in form, and at the moment of making the will 
the testator repeated the words which were read to him from this 
memorandum by one of the witnesses, aud the notary wrote them as 
they fell from the testator’s lips. There is no suggestion that the will 
is not in conformity to the memorandum. There can be no dispute 
that the will contains his testamentary dispositions, if the memorandum 
is a faithful expression of them, and there is unquestioned proof that 
he gave the instructions to his lawyer himself, with deliberation and 
with much pains-taking. Hathorn vs. King, 8 Mass. 371. 

Reading the testimony in this bulky record on the insanity of the 
testator, the attention is arrested by the fact that all the witnesses of 
intelligence and good judgment are on one side, and those of igno- 
rance and passion on the other. Divesting the mind as much as pos- 
sible of the influence which such discovery naturally exerts, we probe 
the motives of the conflicting witnesses—motives deduced from their 
surroundings, and the relations they bear to the persons whose inter- 
ests are to be affected by their testimony. Scrutinizing yet more 
closely, we observe the manner of testifying, for as the language of 
the witnesses is given as uttered on the stand, and thus a mental pho- 
tograph is obtained, we can construct a representation of the physical 
scene. The impression produced by the discovery just noted is thus 
intensified, and we are prepared to hear extravagant and peremptory 
assertions of the mental condition of the subject on the one hand, and 
cautious and reserved opinions on the other. 

The widow of the testator swears that her husband “ was never in 
his right mind from the first fit he had,” which she says was March 22, 
1879, fifteen months before his death, and at the close of a long ex- 
amination, when asked by the plaintiff's counsel, from all she had 
known of him, his conversations with her and his acts, what impres- 
sion was made upon her as to his sanity, answered: ‘he was as crazy 
as any one could be.” Yet when informed after her husband’s burial 
of the will in favor of his brother, and then stigmatizing the deceased 
as an ungenerous man, she never intimated or asserted that he had 
been crazy. Her complaint that she was not consulted is an admission 
that her husband was sane enough to consult. It is incredible that 
she had believed him never in his right mind for the last year of his 
life, and not have given expression to that belief at the critical mo- 
ment when informed of an act of his, intensely offensive to her, and 
peculiarly provocative of observations touching his insanity, if it ex- 
isted. Evidently her thought was that she alone was the injured party. 
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It was the earnings of her industry she was deprived of. The image 
of the neglected daughter, unmentioned in both wills, was faint and 
dim then, far away in the background. Her entourage gave a faithful 
reflex of her own feelings. The language of the maids and men around 
her conforms to her own. Mary Doyle, without hesitation or qualiti- 
cation, pronounces Edward Burke “ perfectly insane,” and Kate 
O’Meagher declares “‘ his mind was gone entirely.” 

Yet this man had been in almost daily intercourse with persons of 
intelligence and observation during the whole period of this patent 
insanity, and not one of them had discovered it. He had attended to 
business—not indeed to the menial work of the shop, such as waiting 
on customers, for which he had shopmen, and might well refrain from 
it at his advanced age—but to the management of his affairs on a large 
scale, to looking after the repair of his houses, and giving bond at the 
Custom House to the Government in the course of his business—to the 
collection of his revenues, and the investment of his surplus. On 
April 22d he wrote a letter to his brother and sister, a model of ex- 
pression of manly affection with domestic allusions interspersed. On 
June 8th, the day before his suicide, he was inquiring about the ap- 
proaching dividends on his bank stock. During the five preceding 
months, to go back no further, he is shewn to have deposited his 
money in bank, to have drawn checks, pursued his debtors, in short, 
to have done everything that was needful to do, to have been always 
au courant with his business, and personally to have attended to its 
details. During this time he was in frequent consultation with his 
lawyer, asking advice upon current business, and talking of the will 
he intended to make--—with his doctor, who was watching his ailments 
and prescribing for them—with his priest, whose function was to look 
after his soul’s welfare—with his banker, whose judgment on matters 
of finance controlled his own—with a considerable number of respect- 
able and disinterested men besides, all of whom unite in pronouncing 
him of sound and disposing mind. During the first week of June, 
before that fateful day when his inscrutable self-destruction was ac- 
complished, he is shewn to have conversed and transacted business 
with fourteen different persons, among whom are two lawyers, two 
doctors, a druggist, a notary, two old friends and neighbors, a brother, 
two nieces, a tenant, nine of whom are without interest or bias, and 
there is not a break in. the chain of testimony, nor a halt in its pro- 
gress to the establishment of his possession of his faculties to the 
extent necessary for the exercise of testamentary power. 

Certainly there was mental lesion, occasional and temporary inter- 
mission of memory, and sometimes aberration, but the books searcely 
shew a will case where contest was because of insanity, in which there 
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are so few unaccountable or unaccounted acts of dementia as in 
this. The curious in this branch of legal literature will find confirma- 
tion of this assertion in Redfield’s American Cases of Wills. 

By way of illustration, take the incident of chalking and cutting his 
shoes. ; 

Mr. Burke is described by the witnesses as being a man of fine pres- 
ence, of unusual dignity of bearing, manners of quiet repose, very neat 
and even fastidious in his dress. His feet hurt him. He called for 
lighted candles one evening, and a piece of chalk. Putting the candles 
on the floor and standing up, he made one of the women of the house 
chalk his shoes where he wished to cut them, and seating himself, cut 
the uppers and transformed them into low quarter shoes. Then his 
white socks became visible, and this offended his taste. He sent his 
wife out the next day to buy black silk socks. It will be a cause for 
alarm if a penchant for that article of dress shall be judicially pro- 
nounced a badge of insanity. His wife could not find any, and then _ 
the tidy old gentleman had black alpaca sewed over his socks to con- 
ceal the glare of their whiteness. The incident is at once tender and 
delightful, and warms one’s heart to the punctilious old man. 

The disposition of his property is invoked as proof of his incapacity, 
as well as of the undue influence of his brother. I think I ean trace 
the evolution of thought which culminated in his determination to 
make the will exactly as it was done. 

Mr. Burke was born and lived to full manhood in a country whose 
laws left the power to dispose of property untrammeled, save the pro- 
vision of dower. There can be no doubt that laws mould individual 
and national character. They exert their influence silently and to the 
individual unconsciously, but the spirit of independence, of self-reli- 
ance, of robust manhood, which is engendered by freedom from 
restraint in matters that impair a man’s yightful authority, and repress 
his individualism, impress upon him a sturdy and very noble character. 
Such men feel that the State governs best when it governs least, and 
that no infringement of individual action by the State is justifiable 
except when the general good imperatively demands it. 

Mr. Burke could with difficulty have conceived of a law that would 
seriously hamper his power to do with his property as he pleased. 
Only those who imbibed the same ideas of that right that he did, and in 
the same unconscious way, can realize the consternation with which he 
heard from his lawyer that one-half of his property was not his, and one- 
third of the other half would on his death eo instanti belong to some one 
else. The severity of the blow was not mitigated by disguising this lat- 
rocinial wresting from him of the mastery over his property under the 
euphemisms, “‘ community of acquets,” and “ forced heirship.” He felt 
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that a law which had for its incentive a distrust of a man’s natural 
affections was an insult to him—that a law which curbed his power as 
head of the family and abraded his authority was an invasion of his 
personal rights. He did not probably go any further and concern him- 
self with its baleful influence upon the social state. The knowledge 
thus imparted evoked in him a spirit of revolt. 

He had yielded to the influence of his love for his wife, as most men 
would and all men should, without any law, and had made a will giv- 
ing her everything except a few legacies, but when he learned from his 
lawyer that she actually owned, or would own one-half of his property, 
he dying without debts as he knew he should, he hurried to destroy the 
will. He was not ready to make another, but he would lose no time 
in cancelling that one. He did it three days after it was made. 

Several months passed, during which he no doubt brooded over this 
arbitrary denudition of his property, and often told his lawyer he 
should make another will. I have not a doubt that the disposition 
ultimately made was already determined on, and starting from the 
discovery of the law’s interference with testators as an initial point, he 
surveyed the group of relatives who had the most claim upon him. 

We have seen what he did when left to the spontaneous suggestions 
of his marital love. He had unfortunately been estranged from bis 
daughter. She lived in New Jersey, not far away nor difficult of access, 
but he had never gone there to see her. He was separated from her 
in her infancy, and with the exception of a visit from. her to him in 
1854, had not seen her in forty-four years. Her marriage had dis- 
pleased him. Her husband was repulsive to him. She was so com- 
pletely outside the orbit of his life that his nearest friends did not know 
he had a daughter. His lawyer learned it with surprise when convers- 
ing about making a will. The gossiping barber, who had shaved him 
for twenty years, did not knoy it until after his death. 

Of the $100,000 that he knew was the value of his estate, two-thirds 
or nearly seventy thousand was beyond his control. Approaching four 


score years, he revolved in his mind what he should do with the pit-. 


tance that was his, in the full and satisfying sense of complete owner- 
ship. His thoughts reverted to the old country, and the kindred that 
were there. Old age habitually recurs to the incidents of early life, 
which are often more vividly present to them than the events of the 
passing day. He was transported in mental vision to the scenes of his 
youth. No ancestral home had been his. The hired cottage with its 
meagre appointments was the only roof-tree his youth and early man- 
hood had known. The youngest of his tribe—the Benjamin of his 
family—was still alive. ‘‘ His heart did yearn upon his brother,” as did 
Joseph, and he straightway sent for him. 
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Upon this brother had devolved the support of their aged parents and 
a widowed sister. Every winter for several years he had spent here. 
Taken ill here in 1876, that brother had made a disposition of property 
in favor of the testator, not. forgetting to charge him with the support 
of their sister. The parents had long been dead. What more natural 
than that now, the testator should make his will in favor of that 
brother, putting on him in turn the charge of their sister, and provid- 
ing for his two nieces here who had been always dutiful to him, and 
who had soothed his sensibilities when the acerbities (to use his 
expression) of “ the old lady had made it too warm” for them and for 
him. 

. That is the will he did make, which we are now asked to annul. 

It must be observed too that the younger brother had also acquired 
by his own efforts what to him was a fortune, $70,000. In his own 
language he “had made his conquest.” He had taken care of his own. 
He would take care of what should be given him. There is no esti- 
mating too strongly this passion that dominates a man, who through a 
lite of struggle and frugality has gained wealth, to wish it preserved 
and held together. We are apt to imagine he must have thought of 
the fact that his legatee was no longer young, and could not hold it 
together long. He did not look beyond the immediate effect of his 
bequest. 

The actsthatare relied on to establish his want of testamentary capac- 
ity are, some of them the vagaries of an aged man, others the effects of 
epileptic attacks that sapped his vigorous health. In view of the testi- 
mony of those who could intelligently estimate his mental condition, it is 
not a violent assumption that feminine imagination, and proneness ofthe 
ignorant to indulge in extravagant phrases, has exaggerated these acts 
into undue proportions. 

Testamentary freedom is too valuable and important in every aspect 
to be restricted without the most stringent reasons. Testamentary 
capacity has been defined to be the ability to comprehend the condi- 
tions of one’s property, and his relations to those who may naturally 
expect to become the objects of his bounty, Van Guysling vs. Van 
Kuron, 35 N. Y. 70, and this is what Lord Coke means by a “ disposing 
memory.” ThisCourtin Kingsbury vs. Whitaker, 32 Aun. 1055, deter- 
mined with care and circumspection the kind and measure of capacity 
required for making a will, fortifying its ruling by the decisions of 
numerous courts, and by the writings of alienists of accepted authority. 
it. would add nothing to their force to repeat them, and they are too 
full to require to be supplemented. 

We have closed our study of this interesting case with the conviction 
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that the will of Edward Burke ought to be maintained, and there 
remains only the duty of giving effect to that conviction. 

Therefore, it is ordered and adjudged that our former decree ren- 
dered herein is set aside, and that the judgment of the lower court be, 
and it is hereby affirmed. 





Bermudez, C. J., and Poché, J., dissent. 





Pocuk, J. I adhere to my original opinion. 





CONCURRING OPINION. 


FENNER, J. While fully concurring in the decree herein and in the 
substantial reasons therefor, set forth in the opinion just read, which 
accord with my original dissenting opinion, I feel it incumbent on 
myself to state that the comments upon the system of the legal com- 
munity and forced heirship prevailing in this State do not command 
my approval or concurrence. 

Mr. Justice Todd concurs in this view. 





DISSENTING OPINION. 


BerMupDEz, C.J. I adhere to the original opinion delivered in the 
case. The facts then considered as justifying the charge of unsound- 
ness of mind and mental incapacity in Edward Burke, disqualifying him 
from making valid testamentary dispositions during the existence of 
the debility, have not since changed. Stubborn in their essence and 
nature, they are to-day what they were at the time. A re-examination 
of the evidence, under the light thrown upon it by the extended oral 
argument on the rehearing, has confirmed me in the correctness of the 
previous conclusions to which the Court had arrived. 

The best proof that Edward Burke was mentally unable to make a 
valid last will is, that he acted on the occasion the part of an autom- 
aton, repeating each and every word as the same was prompted and 
dictated to him by one of the attending witnesses, a scribe in the 
notary’s office, whom he had never before conversed with, or even 
seen. 

In the determination of questions of unsoundness of mind, those 
witnesses are most to be believed who are disinterested, who testify to 
facts and who had the best opportunities of knowing, however humble 
their walks in life may be. In such cases, assumptions should be re- 
jected and facts adopted. 

However great the respect be which should be paid to the legitimate 
and lawfully expressed last intentions of the departed one, courts of 
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justice should not lend their aid to the execution of such intentions, 
when it is apparent that they are the result of an undue pressure of an 
epileptic and superannuated maniac, whose mental condition and dis- 
ability are firmly believed in, and loudly announced, by all near and 
around him, and it is evideut that he has uttered such intentions in 
derogation of the course of nature and law, acting as a mere talking 
n achine. 
I, therefore, dissent. 
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A writ of error, though operating as a supersedeas, does not have the effect of reviving or 
continuing in force the injunction dissolved by the judgment from which such writ of 
error has been obtained. 

But it is also the rule, based upon a principle of comity, that the court from whose judgment 
the supersedeas has been taken, should not render any decree during the pendency of 
said supersedeas, which would practically destroy its effects. 

Therefore, this Court will not, in the present case and at the instance of the relator, order the 
payment of an entire fund to him, whilst other parties are also claiming payment out of 
it, in the Supreme Court of the United States, under a writ of error to this Court, which 
operated as a supersedeas. 

The principles upon which the decision of this Court is based in the Hart case are formu- 
lated anew in this case. 


= from the Civil District Court for the Parish of Orleans, 
Tissot, J. 


Kennard, Howe & Prentiss and E. D. White for the Relator and 
Appellant. 


W. S. Benedict for P. O. Fazende, Intervenor and Appellee. 
Lacey & Butler tor John Elliott, Intervenor and Appellee. 
J. McConnell for the State National Bank, Defendant and Appellee, 


The opinion of the Court was delivered by 

FENNER, J. The relator represents that he is holder of warrants on 
the general fund of the State for the years 1830 and 1881; that under 
the constitutional debt ordinance of 1879, the interest taxes collected 
to meet the coupons of the consolidated bonds falling due on January 
Ist, 1880, were transferred to defray the general expenses of the State, 
and are now a part of the general fund for the payment of said 
24 
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expenses ; that the said fund, as thus constituted, is ample, and much 
more than sufficient to pay his said warrants, which, under Act 71 of 
1880, are lawfully entitled to be paid out of the same; that it is the 
ministerial duty of defendants to transfer said monies to the general 
fund and to pay the warrants held by him out of the same; but that 
notwithstanding due demand they refuse to perform the said duties ; 
and he, therefore, prays for a writ of mandamus to compel them to 
do so. 

The defendants, viz: the Treasurer, the Auditor and the Fiscal Agent 
of the State, answer, denying the existence of the ministerial duties 
charged, and especially averring that in the suits of State ex rel. Hart 
vs. E. A. Burke, Treasurer, et al., and of 8S. J. Hart vs. E. A. Burke, 
Treasurer, et al., a claim is made against them for the payment out of 
said fund, of interest coupons on consolidated bonds due January Ist, 
18380, to the amount of $75,000, and that an injunction was issued 
restraining them from appropriating said funds as directed by the con- 
stitutional debt ordinance ; and that although, underthe decree of this 
Court in said cases, the claim of said Hart was rejected and the injune- 
tion obtained by him was dissolved, yet that said Hart had obtained a 
writ of error, with suversedeas, from the Supreme Court of the United 
States to this Court in said suits, and that the same are now pending 
undetermined in the said Supreme Court of the United States. 

P. O. Fazende, as the holder of certain coupons of interest on consoli- 
dated bonds maturing January Ist, 1830, intervened in this suit and 
prayed for judgment rejecting the demand of the relator, and ordering 
the defendants to pay to him, out of the fund referred to, the amount 
due on his said coupons. 

John Elliott and others, citizens of New York, filed another inter- 
vention, as holders of similar interest coupons, averring that they had 
brought suit in the late Third District Court for the Parish of Orleans, 
for a mandamus to compel the defendants to pay their said coupons out 
of the same fund, and otherwise to execute and carry out the funding 
Act of 1874, which suit was removed to the Circuit Court of the United 
States, and, after decision there, was carried by writ of error to the 
Supreme Court of the United States, where the same is now pending 
undecided ; and praying for judgment rejecting the demand of the 
relator, and enjoining and restraining the defendants from paying or 
applying any portion of said fund to any other purpose than the pay- 
ment of interest coupons on the consolidated debt. 

Upon proper issues formed, judgment was rendered by the lower 
court in the following terms: “It is ordered that there be judgment 
in favor of defendants and intervenors, and that the petition for man- 
damus made by relator be dismissed.” 
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We are surprised to find from statements in briefs of counsel, and 
indeed from statements in the petitions of appeal filed by the defend- 
ants, that this judgment is interpreted as importing a decree in favor 
of the intervenors and against the defendants, granting the former the 
relief prayed for in their interventions. We have searched the record 
in vain for any other judgment than the one above quoted, which is 
accompanied by no written reasons explanatory thereof. 

Certainly it does not admit of the interpretation above suggested. 
No judgment whatever is rendered against the defendants, and on the 
contrary, an unqualified judgment is rendered in their favor. 

The judgment can mean nothing else than that, while refusing any 
affirmative relief sought by intervenors, as against the defendants, it is 
in their favor as well as in favor of defendants, in so far as they join 
in resisting the demand of the relator, which the judgment rejects. 

Adhering to the views expressed by us in the case of Hart vs. Burke, 
33 An. 498, it is clear that the exception filed by relator and defend- 
ants to the intervention of Fazende should have been maintained and 
his intervention should have been dismissed. We there held that 
Hart, who stood in identical case with this intervenor, could neither 
claim judicial enforcement of his own alleged rights upon this fund, 
nor prevent the State officers from disposing of them as directed by the 
State. He has no right to interfere with the disposition of a fund, in 
which he has no interest susceptible of judicial cognizance or enforce- 
ment. The like fate would necessarily attend the intervention of 
Elliott and others, unless saved by the allegations therein contained 
touching the pendency of their prior suit to subject the very fund here 
in controversy to the satisfaction of the claims set forth in their 
petition. 

This raises a serious and delicate question of comity of courts, iden- 
tical in character with that presented in the plea of the defendants 
setting up the continued pendency of the Hart suits under the writ of 
error from the Supreme Court of the United States to this Court. 

So far as the injunction of Hart is concerned, the authorities seem to 
be quite clear that the writ of error, though operating as a superse- 
deas, did not have effect to revive or continue in force the injunction 
which had been dissolved by our decree. Slaughterhouse Cases, 10 
Wall. 274; Wood vs. Dwight, 7 Johns. Ch. 295; High on Inj. § 893 and 
authorities there cited. 

The fact remains, nevertheless, that, in his mandamus proceeding, 
Hart sought the judicial enforcement of his alleged right to have his 
coupons satisfied out of the particular fund from which the relator in 
the present suit seeks to have his own claims paid; and that, although 
we decided adversely to Hart’s right, our decision thereon is not final, 
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but his case has been carried, on writ of error, to the Supreme Court 
of the United States, where it is still pending, and abides the final 
determination of that Court. 

So, before the institution of the present proceeding, Elliott et al. had 
brought their suit before a court of competent jurisdiction to subject 
the same fund to the satisfaction of their claims, and though the Judge 
of the United States Circuit Court denied their demand, as we did in 
the Hart case, yet they, in like manner, have appealed to the United 
States Supreme Court, in which their cause is still pending. 

It is manifest that if we, at the suit of creditors like the relator, should 
order the payment of this entire fund to them, the effect would be to 
nullify and destroy the remedial power of the Supreme Court of the 
United States, and to render its decrees nugatory in controversies 
upon which its jurisdiction had attached, before the institution of 
relator’s proceeding. This would operate practically to defeat its 
jurisdiction and take away the right of these parties to prosecute their 
suits to any useful or effective purpose. 

It has been said by the Supreme Court of the United States; “it is 
a doctrine of law too well established to require citation of authorities, 
that where a court has jurisdiction, it has a right to decide every ques- 
tion which occurs in the cause; and that where the jurisdiction of a 
court and the right of the plaintiff to prosecute his suit in it, have once 
attached, that right cannot be arrested or taken away by proceedings 
in another court. These rules have their foundation not merely in 
comity, but on necessity.” Peck vs. Jenness, 7 How. 612. 

And the same Court has said: “It forms a recognized portion of the 
duty of this Court to give preference to such principles and methods 
of procedure as shall serve to conciliate the distinct and independent 
tribunals of the States and of the Union, so that they may co-operate as 
harmonious members of a judicial system co-extensive with the United 
States, and submitting to the paramount authority of the same Con- 
stitution, laws and federal obligations.” Taylor vs. Carryl, 20 How. 
595; see also, Hagan vs. Lucas, 10 Pet. 40i; Taylor vs. Taintor, 16 
Wall. 370; New Orleans vs. Steamship Co., 20 Wall. 392. 

These principles have usually been invoked in cases of conflicting 
seizures of property, but we can discover nothing to prevent their ap- 
plication to cases like the instant ones, involving the disposition of a 
particular fund, claimed under contradictory titles, and especially 
where the fund is so situated as not to be susceptible of being taken 
into judicial custody by any remedial process. 

When our attention is properly called, in such a case, to the pen- 
dency of prior judicial proceedings in a court of competent co-ordinate 
' or appellate jurisdiction, asserting claims on a fund so situated, we 
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feel bound to respect the jurisdiction over the res so acquired, and to 
abstain from doing anything to defeat that jurisdiction in subsequent 
proceedings before our own courts. 

We, therefore, hold that Elliott et al. had a proper standing in court, 
under their intervention, for the purpose of informing the court of the 
pendency and nature of their proceedings in the courts of the United 
States against this fund, and of asking that it should do nothing in 
this suit to impair or destroy their rights and remedies under said 
proceedings. 

' The defendants had an equal right to plead, as a defense, the pen- 
dency of the Hart suit, and, indeed, it was clearly the part of prudence 
for them to do so, in order to avoid questions of responsibility in case 
of conflicting decrees in the several suits against them. 

Having thus settled the principles by which we should be guided, it 
remains to determine whether the allowance of relator’s demand 
herein would, in any manner, jeopardize, or interfere with, the pay- 
ment of the claims of Hart or of Elliott et al. out of this fund, in case 
they should recover judgments to that effect in their pending suits. 
This record informs us that the fund under control of defendants, out 
of which these several parties claim satisfaction, exceeds three hundred 
and sixty thousand dollars. Hart’s claim amounts to seventy-five 
thousand dollars. That of Elliott et al. amounts to seventy-eight 
thousand dollars, making a total of one hundred and fifty-three thous - 
and dollars, and leaving a sum exceeding two hundred thousand dol- 
lars, not in any manner claimed or necessary for the satisfaction of 
any judgment which they may recover. 

The claim of the relator is for the sum of $79,833.29. 

’ We can perceive no possible reason, under these circumstances, why 
we may not proceed to adjudicate the claim of relator without in any 
manner affecting the rights of Hart and of Elliott et al. in their pending 
suits. 

Is the relator entitled to the relief asked in his petition? 

The terms of the constitutional debt ordinance expressly direct the 
fund in controversy to be “ transferred to defray the expenses of the 
State- government.” Sec.3. The legislature of the State subsequently 
passed Act No. 71 of 1880, entitled, *“‘ An Act making appropriations 
to defray the ordinary expenses of the State government, * * for 
the year ending December 31st, 1880, and for the year ending Decem- 
ber 31st, 1881.” These appropriations were, by the terms of the Act, 
payable out of the general fund, to which, under the direction of the 
constitutional debt ordinance, the fund in controversy was transferred. 
Relator, it is admitted, is the holder of warrants issued under the Act 
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71 of 1880, for expenses of the State government, and payable out of 
said general fund. 

No defense is made except the denial that the duties, the perform- 
ance of which is demanded, are ministerial duties. What are those 
duties? They are: 

First. That the State Auditor and Fiscal Agent should conform 
their books to the requirements of the constitutional ordinance, by 
transferring the monies referred to therein to the credit of the general 
fund. 

Unless they are to disobey the mandate of the sovereign, such is their 
plain duty, and it is obviously ministerial. 

Second. That the Treasurer should give checks upon the Fiscal 
Agent for the amount of the warrants held by him. 

It is averred and not denied, that there is in the treasury, belonging 
to the general fund, ‘“‘ ample funds to pay all outstanding and unpaid 
warrants thereon, for said years 1880 and 1881.” 

Such being the case, we can conceive of no clearer duty than that of 
the Treasurer to pay these admitted valid warrants. We can find no 
possible reason for refusing the relief sought by relator. 

It is the legitimate and logical sequence of our decision in the Hart 
case. 

We would gladly leave this fund untouched, to abide the final deter- 
mination of the interests of all parties, but our clear duty is to decide 
causes as they arise and according to the law as we interpret it, and 
without ourselves reversing our opinion in the Hart cases, we cannot 
deny to relator the relief asked by him. 

That case was, and is regarded by us as involving by far the most 
important questions ever presented to us for determination. Our decis- 
ion therein was rendered upon the most mature consideration, and has 
been, ever since, the subject of our constant thought and research. The 
result has been to confirm and strengthen our conviction of its 
correctuess. 

The briefs filed by the learned counsel for Elliott et al., form a valu- 
able thesaurus of authorities upon questions of law never disputed by 
this Court, but which are in no manner germane to the Hart case. As 
the same questions are involved in this case, and as the argument 
exhibits such a misunderstanding of the principles on which our decis- 
ion rests, we feel impelled to formulate them anew, lest the miscon- 
struction may be attributable to some obscurity in our opinion. They 
are as follows: 

1. The fund in controversy is composed of monies derived from 
taxes levied by the State, payable to the State, collected by the State, 
and now held and possessed by the State, in her own treasury. 
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2. The claim of Hart was a claim against the State, founded on a 
contract of the State, demanding payment out of monies belonging to 
and in possession of the State. 

3. The State possesses an absolute immunity from suit in her own 
tribunals, and no court has power to compel her, against her will, to 
perform any obligation of her contracts without reference to the nature 
thereof. 

4. The defendants in the case were officers of the State, sued alone 
in their capacities as such, and had no relation to or power over the 
fund in controversy excepting as officers of the State. They were not 
individual trustees, and to say that as officers they held these funds in 
trust, (even if that were true) is simply another form of words for say- 
ing that the State held them in trust. But the State can be no more 
compelled judicially to execute a trust than to perform any other 
obligation whatever. 

5. As the State, directly, could not be judicially compelled to per- 
form her contract, neither could her officers be judicially compelled to 
perform it for her against her will. A State is an intellectual being 
incapable of acting or being acted upon except through her officers, 
If the State were amenable to suit she could only stand in judgment 
through her officers, and judicial compulsion could only be brought to 
bear upon her through them. If her officers may be compelled to per- 
form her contracts against her will, by proceedings directed against 
them, it is clear that her immunity from suit, instead of being a substan- 
tial sovereign right, would be but an empty sham—a pretense, a 
mockery. 

6. The writ of mandamus (when directed to State officers) is an 
order issued in the name of the State to compel them to perform some 
duty imposed upon them by the State; in other words, to execute the 
will of the State. 

7. When a mere legislative prohibition is set up by officers of the 
State as an excuse for non-performance of duties which had been 
imposed upon them by the will of the State, and which, but for said 
prohibition would continue to exist, inquiry is proper to ascertain 
which is the will of the State, the antecedent law imposing the duty, 
or the subsequent legislative act revoking it. Legislatures exercise 
only delegated powers and their acts are only acts of the State when 
within the scope of said powers. If, therefore, the subsequent act be 
discovered to be beyond those powers, because in violation of the Con- 
stitution of the State or of the United States, it is not the act, nor 
expressive of the will of the State; and that will, as expressed in the 
prior valid act, must be executed. | 

8. But the State herself, in framing her own organic law, exercises 
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no delegated powers. Her will, as expressed therein, is absolutely and 
unequivocally her own original and independent will. The judiciary, 
has power, in proper cases, to disregard and set aside. that will on the 
ground that it violates the Constitution of the United States by impair- 
ing the obligation of a contract ; but that power only exists as an inei- 
dent to the right and duty of a court to enforce the particular contract 
by reason of jurisdiction acquired over the subject matter thereof and 
over the parties thereto. Familiar instances of the exercise of such 
power are presented in proceedings against municipal and other subor- 
dinate political corporations, which are amenable to suit and subject 
to judicial control, precisely like private persons. Inasmuch as no 
court can ever acquire jurisdiction over a State or to enforce a contract 
of the State against her will, it follows that no court can ever have 
power to decree the invalidity of any provision of the State Constitu- 
tion on the ground that it impairs the obligation of such a contract, 
But unless the court may decree the nullity of such a provision on such 
a ground, it follows that it cannot compel the officers of the State todo 
anything in violation thereof, because the Constitution of the State is 
their exclusive mandate and absolutely binding on them. 

9. Hart was, therefore, without right to demand judicial aid to com- 
pel the officers of the State to do that which the State forbade them to 
do; and the courts were powerless to grant such relief. 

10. Admitting, argumenti gratia, that the denial of mandatory relief 
does not necessarily exclude the right to relief by injunction, yet Hart’s 
right to an injunction to restrain the officers of the State from applying 
the funds in controversy to other purposes than those to which he 
claimed they were applicable under his alleged valid contract, neces- 
sarily fell with his right to enforce their application to the satisfaction 
of hisown claim. If he could not get the fund, it was matter of ne 
consequence to him what was done with it. Davis vs. Gray, decided 
by a divided Court, stands alone as authority in support of the right 
of a Court to restrain State officers by injunction from doing some- 
‘thing which they were required to do by the Constitution of the State. 
But there it was only necessary to restrain the officers of the State from 
executing the prohibited acts, in order to leave the complainants in full 
possession and enjoyment of the rights which they held under their con- 
tract, and which required no further affirmative State action to render 
them effective. Had the case been otherwise, as in Hart’s cage, so that 
complainants’ relief would have required, in order to be of advantage 
to them, a mandatory order compelling the officers to do that which 
the State Constitution, from which they derived all their powers, for- 
bade them to do, we are satisfied that the Supreme Court of the United 
States would have decided as we have done. 
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The love which equity is said to have for trusts must be restrained 
within the limits of judicial power. Her arms, however long, have no 
foree to break throngh the impenetrable fortress in which the Consti- 
tution guards the rights of States. 

The sacredness of contracts is a precious object in the eye of courts; 
but the preservation of the fundamental principles upon which the 
structure of our wise and beautiful system of government rests is of 
far higher value and importance. No authority has ever been cited, 
and none exists, asserting or recognizing the power of any court to 
compel the officers of a State, against the acknowledged will of the State, 
as expressed in her Constitution, to take money out of her treasury 
and to apply it to the satisfaction of her alleged contract obligations. 

In Osborne vs. Bank, 9 Wheaton, 739, the bill specially charged that 
the specific moneys were in possession of the defendants, not in their 
characters as officers, but as individuals, (p. 742) and the decree was 
against them as individuals, on the ground that they had taken, or 
held, possession thereof without warrant of law. 

The distinction between this and the Hart case is obvious. 

It is not pretended that the funds here in controversy are not law- 
fully in the treasury of the State, or that the defendants here have any 


other relation thereto, than as lawful custodians in their capacities as 
officers of the State. 
It is, therefore, ordered, adjudged and decreed, that the judgment 


appealed from be annulled, avoided and reversed, and, proceeding to 
render such judgment as should have been rendered by the lower court, 
it is now ordered that the intervention of P. O. Fazende be dismissed, 
and that the demand of the intervenors, John Elliott et al., be rejected, 
except so far as herein granted; and that the writ of mandamus 
prayed for in the petition of relator issue and be made peremptory, so 
far as necessary for the payment of relator’s claim, without prejudice, 
however, to the right and duty of the defendants to retain in statu que 
so much of the fund in controversy as may be necessary to satisfy the 
pending elaims of 8S. J. Hart and John Elliott et al., as set forth in the 
answer of defendants herein and in the intervention of Elliott, in case 
judgment should be rendered in their favor in the judicial proceedings 
instituted by them and now pending in the Supreme Court of the 
United States, as appears from the pleadings herein ; costs of the lower 
court and of this appeal to be paid by defendants and intervenors. 


On APPLICATION FOR REHEARING. 
The points upon which we are asked to amend our decree are of a 
character that we may dispose of them on this application without the 
necessity of granting a rehearing. 


Or 
wet 
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State ex rel. Newman vs. Burke, Treasurer, et al. 





I. 

In our opinion we took from an agreement found in the record the 
statement that the amount in the treasury to meet payment of coupons 
due January 1, 1880, was $369,344.83. By a stipulation in writing, 
signed by all the parties in interest and filed with this application for 
rehearing, it is admitted that, through inadvertence, this amount was 
erroneously stated, and that the correct amount is $330,000, and it is 
agreed that a correction may be made accordingly, so as to conform 
to the facts. We accomplish the object of this request by thus noting 
the agreement and approving the correction as prayed for. 


II. 

Our attention is called to the following expression in our opinion, 
viz: * it is alleged and not denied, that there is in said treasury ample 
funds to pay all outstanding and unpaid warrants for the years 18380 
and 1881.” 

Although there was no denial, general or special, in the answers of 
the Treasurer and of the Auditor, it is pointed out that the answer 
of the Fiscal Agent does contain a general denial; and the defendants 
aver that, in point of fact, even with the addition of the interest fund 
to be transferred to the general fund, there will not be sufficient to pay 
all outstanding warrants of 1880 and 1881. 

Without discussing technical questions of pleading, we think our 
decree may be recast so as to protect the interests of all claimants 
upon the fund, without injuring any possible legal rights of relator. 

He is, and can be entitled only to his rateable share of the fund 
arising from a distribution thereof, according to law. If it be true, as 
alleged by him, that it is sufficient to pay all, of course, he will be paid 
in full. If that be not true, we avoid the risk of giving him more than 
he is legally entitled to, of which, certainly, he cannot complain. 

This record does not enable us to determine the relative rights of 
relator and other warrant holders upon the fund, and we confine our- 
selves to a general order to distribute “ according to law,” leaving con- 
flicting claims of warrant holders, founded on differences in dates or 
nature, to be settled in other proceedings. 

It is, therefore, now ordered that our former decree herein be amended 
so as to read as follows: 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be annulled, avoided and reversed, and, proceeding to 
render such judgment as should have been rendered by the lower court, 
it is now ordered that the intervention of P. O. Fazende be dismissed, 
and that the demand of the intervenors, John Elliott et al., be rejected 
except so far as hereinafter allowed, and that the writ of mandamus, 
prayed for in the petition of relator, issue and be made peremptory, in 
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so far as to command the defendants, severally, to conform their books 
to the requirements of the law, by transferring the interest taxes col- 
lected to meet the coupons of consolidated bonds falling due January 
Ist, 1880, to the general fund of the State, without prejudice, however, 
to the right and duty of defendants to retain in statu quo so much of 
the fund in controversy as may be necessary to satisfy the pending 
claims of 8S. J. Hart and John Elliott et al., as set forth in the answers 
of defendants herein and in the intervention of said Elliott et al., in 
ease judgment should be rendered in their favor in the judicial pro- 
ceedings instituted by them and now pending in the Supreme Court of 
the United States, as appears from the pleadings herein ; and in so far, 
further, as to command said defendants to distribute said funds trans- 
ferred as aforesaid, according to law, in payment of warrants, including 
those of relator, drawn upon the general fund for expenses of the State 
government for the years 1880 and 1881; costs of the lower court and 
of this appeal to be paid by defendants and intervenors. 
Rehearing refused. 


No. 8710. 


THE STATE OF LOUISIANA EX REL. J. H. KELLER vs. THE FUNDING 
Boanrpb. 


The only obligations of public charitable institutions entitled to be 
funded under Act 104 of 1880 and the Constitutional ordinance for 
relief of delinquent taxpayers, are those given for “‘ necessary supplies 
of food, clothing, medicine and hire of employees.” Supplies of com- 
mon soap for the general purposes of the Charity Hospital cannot be 
held to fall under the class of medicine. 

The sanitary importance of soap in all its uses may be predicated 
equally of fuel, beds and bedding, kitchen and table utensils and other 
supplies of like character, but none of them could be considered as 
“medicine,” under any definition of the word. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 

Braughn, Buck & Dinkelspiel and W. O. Hart for the Relator and 
Appellant. 

J. C. Egan, Attorney General, for Defendant and Appellee. 





The opinion of the Court was delivered by FENNER, J. 
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In the Matter of the Louisiana Savings’ Bank. 





Nos. 7760, 7894, 8070. 


IN THE MATTER OF THE LOUISIANA SAVINGS’ BANK AND SAFE 


6 Deposit COMPANY. 


The charter of a corporation cau only be forfeited at the instance of the State. 

Courts of this State are not without jurisdiction ratione materia over the subject matter of 
appointing receivers to corporations; but they should exercise such jurisdiction ouly in 
proper cases. 

In a case where the charter of a corporation vests the liquidation in the stockholders through 
commissioners elected by them, and where the stockholders consent to the appointment 
of receivers by tbe court, at the suit of creditors praying therefor, the judgment of the 
court appointing such receivers will not be disturbed on the appeal of creditors. 

Where a court has appoiuted a person as receiver, who absents himself and fails to file the 
bond required under order of the court, it lies within the discretion of the court to re- 
move him and appoint auother in bis stead. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Blane & Butler for John Crossley & Sons, Appellants: 


1. The charter of a corporation can only be forfeited at the instance of the State. 18 An. 

677; 3 An. 954; 31 An. 836. 

Under the law of Louisiana a corporation has no right to make a voluntary cession of its 

assets. 5 Rob. 63; 15 An. 19; 18 An. 685; 31 An. 836. 

3. When the law provides a method for the liquidation of a corporation, none other can be 
resorted to; and where the charter provides for liquidators to be chosen by the stock- 
holders, the courts of the State have no right to interfere in the liquidation. 4 Rob. 517; 
11 Rob. 418; 30 An. 161; 34 An. 754. 

4. In the power to appoint there is an implied power to fill a vacancy. 9 An. 40. 

5. The Lonisiana courts cannot remove a liquidating commissioner, chosen by the stock. 
holders in conformity to the statute. The power of removal vests solely in the stock- 
holders. High on Receivers, Secs. 288-290 ; 30 An. 161. 

6. Officers of a corporation have no right te waive citation and usual delays, and confess 
judgment in proceedings which threaten to destroy the life of the corporation. 31 An. 
836. 


ro 


James D. Coleman; Kennard, Howe & Prentiss ; Braughn, Buck & 
Dinkelspiel, and Miller, Finney & Miller for E. Conery & Son and 
others, Appellants. 


Rouse & Grant for the Third National Bank of St. Louis, Appellant. 
W. S. Benedict and Chas. S. Rice for the Commissioners, Appellees. 


The opinion of the Court was delivered by 

FENNER, J. The records inform us that at a meeting of the Board 
of Directors of the Louisiana Savings’ Bank and Safe Deposit Company, 
held in June, 1879, the president, Edward C. Palmer, informed the 
Board of certain matters affecting the Bank, which induced him to rec- 
ommend that immediate steps should be taken to put the corporation 
into liquidation, and upon his suggestion the Board passed a resolution 
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to the above effect and to call a meeting of depositors to recommend 
the names of three commissioners of liquidation, to be voted for by the 
stockholders, under the provision of the charter. 

The meeting of depositors was accordingly held, attended by a large 
number, at which the president made a lengthy statement of the cir- 
cumstances which rendered a liquidation necessary, and “ after consid- 
erable discussion and the presentation of many suggestions of how to 


avoid complications of court proceedings, ete.,” a resolution was unani- 
mously adopted by the meeting requesting the stockholders of the 
Bank, in accordance with Section 8 of the charter, to appoint Messrs. 
Theobald Forstall, W. C. Raymond and E. C. Palmer, as commissioners 
to liquidate the affairs of the Bank, and ‘if necessary, to have the 
appointments ratified and confirmed by any court of competent jurisdiction.” 

Thereafter, a meeting of stockholders was held, representing 3,100 
shares of stock, who elected as commissioners the three gentlemen 
above named, and passed a resolution “ that it is the opinion of the 
stockholders that in order to secure a speedy and economical liquida- 
tion and distribution of the assets, the commissioners this day elected 
be confirmed by the court, and that such steps be taken by the present 
officers of the corporation as are necessary to effect that purpose.” 

In evident execution of this resolution the following “ steps” were 
determined on and taken “ to effect the purpose.” 

A petition in the name of sundry depositors was presented to the 
Fifth District Court, representing that the corporation had suspended 
payments with the intention of going into liquidation ; that the depos- 
itors had recommended to the stockholders the appointment of For- 
stall, Raymond and Palmer, as commissioners ; that it was believed to 
be the unanimous wish of the depositors and stockholders that the 
liquidation should be had through said parties as commissioners ; that 
it was to the interest of all creditors and stockholders that a fair and 
economical liquidation should be had; and that it was within the 
equity powers of the court to appoint commissioners or receivers, or te 
confirm the recommendations made as aforesaid. 

The petition concluded with a prayer that the court would appoint 
said Forstall, Raymond and Palmer, commissioners or receivers, with 
authority as such, to liquidate, ete. 

To this petition answer was filed in the name of the Bank, appearing 
by its president, Edward C. Palmer, wherein the allegations of the 
petition were ‘admitted and the proceedings of the stockholders were 
set forth, and it was stated to be their wish, as expressed in their reso- 
lution, a copy of which was annexed, that the parties named should be 
“appointed as commissioners or receivers, or their said election con- 
firmed by the court, as prayed for in said petition.” 
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On these pleadings the court entered judgment decreeing that the 
charter of the corporation be declared forfeited ; that its affairs be pro- 
ceeded with by liquidation; that Forstall, Raymond and Palmer be 
appointed as commissioners and confirmed as such, on taking oath as 
required by law; that an inventory be taken and that the amount of 
bonds to be given by said commissioners be fixed when the inventory 
shall be taken and filed. 

In pursuance of this judgment all three of the commissioners 
appeared forthwith and took the oath required thereby. 

An inventory was taken and filed. 

An order appears to have been made, though not found in the record, 
fixing the amount of bond to be given by the commissioners, which 
was furnished by Forstall and Raymond, but not by Palmer. Import- 
ant steps were taken in the liquidation ; large collections were made ; 
privileged debts were audited and paid; a provisional account was 
tiled and homologated after due advertisement; other acts of liquida- 
tion were performed. Palmer, having absented himself from the 
State for a long period without leave, and without authorizing any 
one by power of attorney to represent him, and having failed to fur- 
nish bond as required, proceedings were taken to destitute him, and on 
the 31st of October, 1879, the court, reciting the foregoing facts, entered 


judgment removing him and appointing in his vlace Andrew Hero, © 


who duly qualified and has since acted as commissioner. 

During all this period, notwithstanding the evident publicity of the 
proceedings, it does not appear that any creditor or stockholder ever 
objected to the action of the court, or to the mode of liquidation, or to 
the authority of the commissioners. 

The records now before us present four appeals, viz: 

1. One taken January 10th, 1880, by J. H. Keller, E. Conery and E. 
Conery & Son, creditors of the corporation, from the judgment of July 
Ist, 1879, forfeiting the charter and appointing the commissioners, and 
also from the judgment of October 21st, 1879, destituting Palmer and 
appointing Hero. 

2. One taken January 16th, 1880, by E. C. Palmer, from the last 
named judgment only. 

3. One taken March 23d, 1880, by John Crossley & Sons, creditors, 
from both judgments. 

4. One taken June 1880, by the Third National Bank of St. Louis, 
a creditor, from the first judgment only. 

We will consider the various questions involved in the order 
following: 

I. 
So far as that part of the judgment of July Ist, which decrees for- 
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feiture of the charter, is concerned, it must clearly be reversed, for two 
reasons : 

ist. It is ultra petitionem. Morgan vs. McGowan, 4 M. 289; Barck- 
ley vs. Evans, 2 N. S. 241; Saniet vs. Sainet, 8 N. 8. 469; Lobdell vs. 
Bank, 8 An. 117; Tanner vs. King, 10 An. 485. 

2d. The charter of a corporation can only be forfeited at the 
instance of the State. State ex rel. Lannes vs. Attorney General, 30 
An. 954; Riggin vs. Union Bank, 18 An. 677; State vs. Citizens’ Bank, 
31 An. 836; 31 An. 631. 

Il. 

It is claimed that the judgment of July Ist is absolutely null, by rea- 
son of the want of jurisdiction of courts of this State to appoint 
receivers or commissioners for the liquidation of corporations. 

When, in the case of Baker vs. Portable Company, 34 An. 754, we 
laid down the general rule that “ courts have no jurisdiction to appoint 
receivers for corporations in absence of express statutory authority,” 
the word jurisdiction was, perhaps, inaccurately used. 

The exception which we maintained in that case was not one to the 
jurisdiction of the court, but one of no cause of action. 

Certainly we did not mean to impute to the courts such defect of 
jurisdiction ratione materia as could not be supplied by consent and 
as would render their judgments in the premises absolute nullities. 
We rather meant to lay down a rule of judicial action than a canon of 
jurisdiction—a limitation of judicial right rather than of judicial power. 
That rule is founded upon the respect and protection due to the rights 
of a corporation in common with those of other persons. As we said 
in that case: ‘ A corporation is a person, whose possession and con- 
trol of its own property and affairs must be respected like the similar 
rights of individual persons. They cannot be interfered with in pre- 
liminary proceedings and in advance of judgment, except in cases 
specially provided by law and on strict compliance with the require- 
ments thereof.” 

The immunity from such interference is evidently personal, and 
capable of being waived by proper and valid consent, in the case of 
corporations, as in the ease of individuals. 

The principles recognized in the following cases, in pari materia, are 
fully applicable: Frazier vs. Wilcox, 4 Rob. 517; United States vs. 
Bank, 11 Rob. 418; Martin vs. Blauchin, 16 An. 237. 

The jurisdiction of the courts over the subject matter of appointing 
receivers to corporations, and their power to make such appointments 
in proper cases, have been frequently recognized. Stark vs. Burke, 5 
An. 740; N. O. Gaslight Co. vs. Bennett, 6 An. 456; Brown vs. Union, 
+ An. 182; Fallett vs. Field, 30 An. 162. 
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It is clear, therefore, that the judgment appealed from is not an 


absolute nullity for waut of jurisdiction, and the question left for our 


determination is whether there was error in the judgments appealed 
from. 


III. 


Under the charter of this corporation the right of appointing com- 
missioners for its liquidation is vested in the stockholders. 

If the action of the court rested upon the consent merely of the 
officers or Board of Directors of the corporation, we should ques- 
tion the sufficiency of such a consent to sustain the first judgment, 
because such officers and directors would have no power to deprive the 
stockholders of the right so vested in them. ; 

But it is to be observed that in filing the answer herein the president 
acted, not in his simple official capacity, but.as the direct and special 
mandatory of the stockholders. In the resolution adopted by them 
advising the confirmation by the court of the commissioners elected, it 
was expressly directed that “such steps should be taken by the 
present officers of the corporation as are necessary to effect that 
purpose.” 

Evidently the filing of the answer was a compliance with that request 
or direction. 

The aspersions thrown in some of the briefs upon the validity of the 
action of the stockholders’ meeting, by reason of the insufficiency of the 
notices given and of absence of evidence as to the proportion of stock 
represented and as to the authority of agents who voted for the owners 
of some of the stock, are entitled to no consideration. The only eftect 
would be to question the binding effect of the action of the meeting 
upon absent stockholders. But no stockholder is before us complain- 
ing in that capacity of the action of the meeting. The appeals are 
taken by creditors alone. 

Does the action of the court conform to the cousent and wish of the 
stockholders as expressed in their resolutions? 

We are satisfied that it does. 

The object was to place the liquidation under the control of a single 
court, before which all claims should be urged and all suits brought, 
thus avoiding harrassing litigation before different tribunals. The 
mere confirmation by a court of commissioners, whose authority was 
perfect and needed none, would have been supertluous and absurd. 
The obvious purpose was that the court should make these persons its 
own officers, to liquidate the corporation as such and subject to its 
exclusive orders and control, and thus to vest the liquidation in the 
court. Such was the interpretation adopted by the officers who were 
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instructed to carry the resolution into effect, and its correctness is 
attested by the fact that no stockholder has ever complained of the 
action of the court. 

We hold, therefore, that the court acted with authority and com- 
mitted no error in appointing receivers to this corporation, on petition 
of creditors and upon consent thereto of the stockholders, in whom was 
vested the right of appointing commissioners of liquidation. 


IV. 


So far as the judgment destituting Palmer and appointing Hero in 
his stead is concerned, we find no error therein. 

The effect of the first judgment of the court was to make the receiv- 
ers appointed from that date officers of the court, and to invest the 
entire control of the liquidation thenceforward in the court. 

The conduct of Palmer, in absenting himself without leave and with- 
out giving power of attorney to any one to act for him, and his failure 
to give bond as required by order of court, were just grounds for his 
removal, and the very statement of them answers the objection made 
to absence of notice to him. 

Equally clear was the power of the court to appoint a new receiver. 
High on Receivers, Sees. 821, 825. 

There was no necessity to consult the stockholders in the premises, 
they having, as we hold, abdicated their functions in that regard in 
favor of the court. 

This case ditfers toto calo from that of State vs. Citizens’ Bank, 31 
An, 836. 

In conclusion, we would say that the interests of the appellant cred- 
itors can suffer no harm from our decree, The fears expressed in their 
petitions of injuries resulting from the doings and acts of the receivers, 
as persons acting without lawful authority, will now be set at rest. 
There is no reason why all their rights should not be as effectually 
protected under the liquidation now in progress as in any other mode, 

On the other hand, great confusion and damage to the interests of 
all might have resulted from a decree destroying the authority under 
which this liquidation has been so long conducted. 

It is, therefore, ordered, adjudged and decreed, that such portion of 
the judgment of July Ist, 1379, as decrees the forfeiture of the charter 
of the Louisiana Savings’ Bank and Safe Deposit Company be annulled, 
avoided and reversed, and that in all other respects the two judgments 
appealed from be affirmed, costs of appeals to be paid by the appellees, 
except as to the appeal of E. C. Palmer, the costs whereof are to be paid 
by him. 
26 
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No. 8309. 


Mrs. ANN Marra WARDLE vs. THE NEW ORLEANS City RAILROAD 
COMPANY. 


A degree of attention, beyond that given to an ordinary passenger, should be bestowed on 
one known to be affected by a disability, by which the hazards of travel are increased. 

It is the duty of a street car driver to give passengers a reasonable opportunity to alight. 

Where he does not stop a sufficient time, and starts before the passenger has stepped off, it is 
negligence. 

For injury sustained, not only actual, but prospective damages should be allowed approxi- 
matively, in the exercise of a sound discretion. In such a case the liability of the Com- 
pany is indubitable. 


PPEAL from the Civil District Court for the Parish of Orleans. 


Tissot, J. 


W. B. Lancaster and J. McConnell for Plaintiff and Appellee : 


1. Cases illustrative of negligence in street car drivers, in not giving p gersar ably 
safe opportunity to alight, by starting before the passenger has stepped down: Mrs. 
Howell vs. St. Charles Street Railroad Company, 22 An. 603; 61 N. Y. 621; 30 N. Y. 370, 
373; 49 N. Y. 673; 49 N. Y. 671. 

2. If a passenger is known to be in any manner affected by a disability, physical or other- 
wise, by which the hazards of travel are increased, a degree of attention should be be- 
stowed to his safety beyond that of an ordinary passenger. Thompson on Carriers of 
Passengers, page 279, Section 5. 

3. The plaintiff in an action for an injury to his person may recover not only the damage be 
has sustained up to the time of bringing the suit, but also all the prospective damages 
which the evidence renders it reasonably certain must necessarily result from the injury. 
Thompson on Carriers of Passengers, page 564, Sections 19 and 565, Section 20. 

4. No exact computation can be made for damages due to the plaintiff ; and in cases of this 
kind much discretion is left to the Judge or jury in the assessment of damages. Mra. 
Howell vs. St. Charles Street Railroad Company, 22 An. 603; Choppin vs. C. R. R Co., 
17 An. 19; C. C. 1934, (1928) No. 3. 





Braughn, Buck & Dinkelspiel for Defendant and Appellant: 


1. To recover damages from a railway company for injuries received, it must appear: that 
the injury was occasioned by the negligence of the company or its driver; that there was 
no want of care, nor imprudence on the part of the plaintiff, by which the injury was in 
any manner brought upon her. 11 An. 294; 9 An. 441; 20 An. 462; 30 An 15 

2. If the plaintiff contribute to the disaster she cannot recover, though the Company be alse 
at fault. 17 L 361; 32 An. 615; 33 An. 154; 30 An. 15. 

3. If both parties are in fault neither can recover damage from the other. 18 L. 339; 3 An. 
48, 441; 6 An. 490; 11 An. 292; 23 An. 462; 27 An. 53; 5 Otto, 700. 

4. A person who is old and infirm is guilty of culpable negligence in taking risks which 

might very properly be assumed by a young, healthy and vigorous person. Sherman and 

Redfield on Negligence, 630, 648. 

The Company is not liable for injuries received by a person alighting from the car before 

it has stopped. 22 Pa. St. 147; 56 N. Y. 302; 63 N. Y. 556; 86 Ill. 467; 106 Mass. 463, 
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The opinion of the Court was delivered by 
Bermupez, C.J. The plaintiff sues to recover $15,000 for bodily 
injuries sustained through the alleged carelessness of the driver of a 
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street car in which she was a passenger and belonging to the defendant 
Company. 

The defense is a general denial and contributory negligence. 

The case was tried by a jury who rendered a verdict for $5,000). 
From a judgment in accordance, the defendant has appealed. , 

The plaintiff was a woman, sixty odd years old, and weighing 200 
pounds, when the accident occurred, She was travelling as a passen- 
ger at the time, in broad daylight, on a car belonging to the Company, 
driven by a man in its employ for the special purpose. The car was 
progressing up Magazine street and was about crossing Jackson street, 
when she gave the usual signal to stop. The car actually stopped. 
Two colored women came in when the plaintiff was about to get out. 
After they had entered the car plaintiff moved on to get out of it. She 
placed a foot on the step, turned around and grasped the stancheon or 
handle. She was about to alight when the driver turned the brake off 
and the car started suddenly. She then cried to the driver to hold on, 
but he kept on, some fifty feet, until forcibly yielding to the momentum 
of her bulky, massive and unwieldly person, or body, she was shaken 
off by the jolting of the vehicle, and losing her balance, was thrown 
prostrate on the square block pavement of the street, nearly twenty 
yards above the intersection with Jackson street. 

She was then picked up and assisted to a doctor's office and after- 
wards removed to her own residence, where she received attention. 
The injury sustained on the occasion resulted, from a straining of the 
arm and from the bruises of her body, in a progressive paralysis which 
must shorten her life, terminating with complete paralysis. The course 
of the disease is declared to be scirrhosis, or a degeneration of the 
spinal cord. It creeps until it affects the lower portion of the brain. 
When that takes place it ends in death. The physicians of the plain- 
tiff were heard. They say, the one, that he doubts very much whether 
she can live three or four years; the other, that he does not think that 
she will live two years. 

We attach no importance to the fact that the suit was once tried by a 
Judge alone, who rendered judgment for the defendant, as on the sec- 
ond trial, the case was decided on evidence which had not been previ- 
ously produced. On a motion for a new trial, based on newly discov- 
ered evidence and determined favorably by a different Judge, the tirst 
judgment was set aside and the matter submitted to a jury, who 
returned, as stated, for plaintiff. 

The facts of the case, as found by us, are established by four disin- 
terested eye witnesses, besides the plaintiff and exclusive of the two 
physicians. 
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Their testimony is apparently contradicted by the two witnesses 
heard for the defense, who had testified on the first trial, before the 
Judge who passed upon the case alone. Those witnesses are the car 
driver and another of the same calling. The testimony then heard and 
offered to impeach, materially conflicts with that given by them before 
the jury. It is probable that the jury, if they believed those witnesses, 
did not consider any less than we do, that testimony of sufficient 
weight to impugn, in the least, that adduced by the four witnesses on 
behalf of plaintiff. 

We do not consider that the defense of contributory negligence has 
been established. 

The driver was grossly at fault in not doing that which he should 
and could have done. He should have waited till the plaintiff had 
alighted before starting anew. The plaintiff could not be required or 
expected to have acted differently from what she had. It was physi- 
eally impossible for her to have counteracted the headway under which 
her body had been impelled. 

While the doctrines of law invoked by the defendant are of undoubted 
soundness, it cannot be questioned that the principles relied upon by 
the plaintiff are equally so. 

In a case almost identieal, which occurred in this State, reported in 
22 An. 603, it appeared that while the plaintiff was getting out and was 
standing with one foot in the car and the other on the step, the driver 
let go his brake and started suddenly and rapidly forward, in such a 
way as to fling her down on the pavement. The jury returned a 
verdict of $6,000, and both the lower and appellate courts, applying 
the law, confirmed it. 

In the case of Mary Poulin, 61 N. Y. 621, presenting an analagous 
state of facts, the Court held, that it is the duty of a conductor of a 
street car to give passengers a reasonable and safe opportunity to 
alight. He must stop the ear for a reasonable time to enable the pas- 
senger to do so, and if he starts before the passenger has stepped down 
or had reasonable time for that purpose, it is negligence. See 49 N.Y. 
671, 673; 50 N. Y. 370; 33 N. Y. 131; 75 Pa. 83; also, Thompson’s 
Carriers of Passengers, p. 443, See. 3. 

If a paasenger is known to be in any manner affected by a disability 
by which the hazards of travel are increased, a degree of attention 

should be bestowed to his safety beyond that of an ordinary passenger. 
36 N. Y. 39; Thompson on Carriers, p. 270, See. 5. 

In the compntation of damages in eases like the present one, it is 
impossible to arrive at an exact result. Not only the damages sus- 
tained up to the institution of the snit, but also those which the 

evidence shows to be reasonably certain, should be taken into consid- 
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eration. Both actual and prospective damages should be allowed, 


approximately, in the exercise of a sound discretion. Thompson on 
Carriers, p. 564, See. 19; p. 565, Sec. 20; 22 An. 603; 34 An. 177; 23 An. 
180; 17 An. 19; 23 An. 180; C. C. 1928, No. 3. 

The plaintiff was a midwife by avocation, had an extended lucrative 
practice. She is now permanently disabled and deprived of the power 
and advantages of locomotion and of the earnings of her calling. She 
remains subjected to constant, protracted physical suffering and moral 
anguish, necessitating regular attendance and treatment. Her life is 
saddened with the gloomy ghost of death staring her in the face, 
steadily and mercilessly advancing upon her. 

In the Howell and Peniston cases, 22 An. and 34 An., six thousand 
dollars were allowed. 

We do not feel authorized to disturb the verdict rendered in this 
case. 

The liability of the defendant Company, under the circumstances, is 
indubitable. 

Judgment affirmed. 








No. 8472. 
C. CHAFFE, Jr., SyNpic, vs. Mrs. C. FORCHEIMER ET AL. 


Where a wife has separate property, of which she desires to have 
her right to the administration recognized free from the interference 
of her husband therein, on account of the disordered condition of her 
husband's affairs, these facts entitle her to a judgment of separation of 
property, and such judgment, if she has possession of the property, 
would not require execution. 7 

If, in addition thereto, she claims and recovers a monied judgment 
against her husband, the failure to execute the latter would be a cause 
of nullity of said monied judgment, but not of the judgment of separa- 
tion itself and consequent dissolution of the community, to which she 
was entitled independently of her monied claim. 


PPEAL from the Tenth District Court, Parish of Red River. 
Logan, J. 





M. S. Jones for Plaintiff and Appellant. 
L. B. Watkins for Defendants and Appellees. 





. The opinion of the Court was delivered by Topp. J. 


On the rehearing by FENNER, J. 
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No. 8594, 


Henry Bier vs. GAUTIER & GODCHAUX. 
CHARLES TURPIN, GARNISHEE. 





When property of a judgment debtor exceeding $1,000 in value is seized in the hands of a gar- 
nishee, who asserts a right of pledge thereon for an amount exceeding $1,000, the matter 
in dispute between the seizing creditor and the garnishee, in proceedings under the gar- 
nishment, is appealable, although the amount of the seizing creditor's judgment may be 
leas than $1,000. 

In a garnishment process the judgment of the court ordering the surrender to the sheriff of the 
property held by the pledgee, and the sale of such property in satisfaction of the creditor's 
judgment, provided that no adjudication thereof be made unless the amount bid be sutti- 
cient to pay the garnishee’s claim, is correct in law. In such cases the creditor cannot 
insist on an absolute sale, unless the a t of the bid would be sufficient to realize some- 
thing for him, after satisfying the garnishee's privileged claim. 

To successfully traverse the garnishee’s.answers the plaintiff must show that they are false, 
by positive written proof, or by the oath of two witnesses worthy of belief. C. P. Art. 
24. 





PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarua, J. 





A.C. Lewis and T. M. Gill for Plaintiff and Appellant. 
Jos. P. Hornor and F. W. Baker for the Garnishee and Appellee. 





On Motion TO Dismiss. 


The opinion of the Court was delivered by 

FENNER, J. In execution of a judgment of plaintiff against defend- 
ants for $418, garnishment process was served upon Turpin, who 
answered, denying indebtedness to defendants, but stating that he held 
a share of stock of the New Orleans Cotton Exchange, belonging te 
defendants but pledged to him to secure a note of $4,500. 

On further proceedings between plaintiff and garnishee, a judgment 
was rendered recognizing the latter’s right of pledge, but ordering him 
to turn over the property to the sheriff to be sold, provided the bid be 
sufficient to cover the amount for which it is pledged. 

From this judgment plaintiff appealed, and the garnishee moves to 
dismiss on the ground that the amount in dispute is less than one 
thousand dollars. 

The share of stock is shown to exceed $1,000 in value. 

The matter in dispute between the plaintiff and garnishee was the 
existence, validity and effect of the latter’s pledge for $4,500, on prop- 
erty worth more than $1,000. 

The judgment might have set aside or denied his pledge and ordered 
the property to be sold unconditionally for the satisfaction of plaintiffs’ 
judgment, in which case the garnishee’s right to appeal would hardly 
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have been questioned. A controversy appealable as to one party is 
appealable as to both. 

The case falls within the principle of the following authorities : 
Wood vs. Rocchi, 32 An. 1120; Meyer vs. Logan, 33 An. 1055; Devon- 
shire vs. Gauthreaux, N. R., O. B. 52, p. 428. 

The motion to dismiss is denied. 





ON THE MrERITs. 


The opinion of the Court was delivered by 

Pocue, J. In execution of a judgment which he held against the 
defendants, plaintiff issued garnishment process on Dr. Charles Turpin, 
who answered that, as a creditor of one of the defendants, Jules L. 
Gautier, he held in pledge one share of the capital stock of the New 
Orleans Cotton Exchange, as a security for a note of $4,500 due by 
said Gautier, and held by him. Under a rule taken by plaintiff to 
traverse the garnishee’s answers, the court ordered the sale by the 
sheriff of the certificate, subject to the garnishee’s right of pledge to 
the stock, with instructions to make no adjudication unless the amount 
of the bid be sufficient to pay the sum of $4,500 due to the garnishee. 

Plaintiff, on appeal, complains that the District Judge erred in 
instructing the sheriff to make no adjudication in default of a bid 
equal in amount at least to the garnishee’s privilege claim, and he 
urges that the judgment should have ordered the unqualified surrender 
and unconditional sale of the stock, subject to the garnishee’s privilege. 

It strikes us that this argument involves the proposition of a distine- 
tion without a difference. 

If the price bid for the pledged property is not sufficient in amount 
to pay and satisfy the pledgee’s claim, the seizing creditor certainly 
realizes nothing by his execution, and hence his rights are as well pro- 
tected by an instruction to make no adjudication, in case of an iusufti- 
cient bid. 

The requirements of the law are satistied and the rights of the seizing 
creditor are amply protected by a judgment ordering the surrender to 
the sheriff of the pledged property, which thus becomes subject as the 
common pledge of the creditors, to their action, without harrassing the 
pledgee or impairing any of his rights under the pledge. Horner ys. 
Dennis, 34 An. 389. 

To require more of the pledgee would impose upon him sacrifices 
and a probable loss, entirely unprofitable to the seizing creditor. 

The evidence introduced by plaintiff to traverse the garnishee’sx 
answer, not only fails to prove the same to be false, but substantially 
corroborates them. That evidence consisted mainly of the testimony 
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of the garnishee himself, and it satisfies us of the unquestionable truth 
of his answers as garnishee and of his good faith as pledgee and as 
creditor. Hence, we conclude, that there is no error in the judgment 
appealed from. 

We note the garnishee’s prayer for damages for a frivolous appeal, 
but we do not feel authorized to allow them in this proceeding. He 
has his right of action for such damages, for the alleged depreciation 
of the pledged stock, as he may suffer through and by means of this 
litigation. 

Judgment affirmed. 



















‘No. 8298. 


THe STATE or LOUISIANA vs. SHAD JOHNSON. 







The presence of the accused in court when the verdict of the jury is received, on a trial for a 
felony, cannot be dispensed with, and the record must show that fact aftirmatively. 


PPEAL from the Sixteenth District Court, Parish of East Feliciana. 
Kernan, J. 















J. OC. Egan, Attorney General, for the State, Appellee : 
T. J. Kernan and T. B. Lyons for Defendant and Appellant. 







The opinion of the Court was delivered by 

MANNING, J. From a conviction of larceny and judgment thereon 
the defendant appealed. 

On filing the record here the Attorney-General applied for and 
obtained a writ of certiorari to the clerk of the lower court to have the 
minutes of that court corrected, and for a transcript of the corrected 
minutes to be forwarded here. The correction was expected to shew 
that the prisoner was present in court when the verdict of the jury was 
rendered, the record in its then condition failing to shew the fact. 

The clerk’s return certifies that he has carefully examined all the 
papers in the case, and especially the minutes of the court of the day 
when the jury rendered the verdict, and that he finds nothing that is 
not already contained in the transcript. 

There is no mention in that of the prisoner’s presence in court when 
the verdict was returned. This cannot be dispensed with in a trial for 
a felony. State vs. Ford, 30 Ann. 311. 

Therefore, it is ordered and decreed that the judgment of the lower 
court is avoided and reversed, the verdict of the jury is set aside, and 
the case is remanded for a new trial of the accused. 
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No. 7583. 
Mus. M. E. FerrRiéReE ET AL. vs. THE City OF NEW ORLEANS. 


In a suit to recover title or ownership to a batture or accretion formed in front of lands sit- 
uated on the Mississippi river, the plaintitf must recover on the strength of his own title 
and not on the weakness of his adversary’s. 

In sales of lots in the City of New Orleans fronting on the levee or river, if there exists a bat- 
ture outside of the levee, susceptible of private ownership, the presumption is that the 
riparian owner and vendor does not convey his rights of alluvion, accretion or batture, 
un'exs the same be specially mentioned and described as being conveyed in the act of 
sale; andthe heirs of a party holding the lot under a chain of titles, originating from 
such vendor, can lay no claim of ownership to such batture. 


PPEAL from the Third District Court for the Parish of Orleans. 
Renshaw, Judge ad hoc. 


J. Q. A. Fellows for Plaintiffs and Appellants. 


C. F. Buck, City Attorney, and Wynne Rogers for Defendant and 
Appellee. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiffs seek to be recognized as owners of the batture 
or alluvial accretion in front of a lot of ground, 60 feet front, on 
Tchoupitoulas street, between Poydras and Lafayette streets, in this 
City, and rusning to the Mississippi river; and they claim a moneyed 
judgment of thirty thousand dollars against the City, as compensation 
for portions of said batture used by the City in laying out streets. 

They claim title under their grandfather, Gabriel Callier, who is 
alleged to have been the owner, at the time of his death, of said lot of 
ground and of the rights of batture in front of the same, alleging that 
in the settlement of his succession, the original lot was sold, but not 
the rights of batture, of which his succession and heirs have never 
been legally divested. They have taken this appeal from a judgment 
in favor of the City. 

The salient point of the City’s numerous defenses is, that Gabriel 
Callier never acquired or owned the batture or accretion which had 
gradually formed in front of his lot on Tchoupitoulas street, and that 
in the settlement of his succession, the sale of his lot fronting and end- 
ing on the levee and not on the river, embraced all the rights of prop- 
erty which he had in the premises, and that therefore plaintiffs, as his 
heirs, can have no title to the extensive and very valuable batture 
which has formed in front of the said Callier’s lot. 

The vexed question of title to the alluvial deposits of the Mississippi 
river in front of the City of New Orleans has been a fruitful source of 
litigation before the courts of this State, and has been the subject of 
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most exhaustive researches, and of most learned decisions at the hands 
of our distinguished predecessors in this Court. 

From the jurisprudence which they have so ably established on this 
important subject, we have culled two rules which will guide us in the 
investigation of the present controversy. 

1. In batture suits, as in all petitory actions, plaintiff must recover 
on the strength of his own title and not on the weakness of his adver- 
sary’s. 7 N.S. 624; 13 An. 109.” 

2. That in all sales of lots in the City of New Orleans, fronting on 
the levee, if there exists a batture outside of the levee susceptible of 
private ownership, the presumption is that the riparian owner and 
vendor does not convey his rights of alluvion, accretion or batture, 
unless the same be specially mentioned and described as being con- 
veyed in the act of sale. 

Under the latter rule, if Gabriel Callier owned the batture in ques- 
tion at the time of his death, and if said batture was susceptible of 
private ownership, the rights of his succession were not divested by 
the sale of his succession property, and his heirs are yet the lawful 
owners of it. 

On the other hand, if Callier’s vendors, and if their vendors in pur- 
chasing from the original owners, Bertrand Gravier and wife, pur- 
chased the lot in question, having a batture in front susceptible of pri- 
vate ownership, without an express intention on the part of the latter 
to convey their rights to such alluvion or accretion, it is equally clear 
that they acquired no title to the batture, and that therefore no such 
rights were or could be transferred to Callier. 

From the record the following is Callier’s chain of title: 

In January, 1807, he purchased from the Armands. In 1806 the 
Armands purehased from Dupain. In December, 1795, Dupain pur- 
chased from Nicolas. In March, 1795, Nicolas bought of Magnon. In 
September, 1789, Magnon purchased from Legendre, and in March, 1789, 
Legendre bought of Gravier and wife. 

In neither of those sales is there any mention or description of the 
rights of batture, alluvion or accretion. 

The next step of our investigation is to ascertain whether, in 1789, 
when Bertrand Gravier and wife sold the lot in question to Legendre, 
there was in front of it, outside of the levee, an alluvial accretion or 
batture susceptible of private ownership. 

On this point the evidence leaves no doubt, and shows conclusively 
that at that time such a batture did exist, and has continued since to 
increase, and it follows therefore that this batture remained the prop- 
erty of Gravier, the vendor, unless it appears from the act of sale to 
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Legendre that the vendor intended to include the rights of accretion, 
either present or future, in the sale of the riparian lot. 

As stated above, the sale contains no mention whatever of rights of 
accretion, and the intention to convey such rights must be drawn, if it 
existed, by inference from some other language in the act. The prop- 
erty is sold together with all the “ rights of ingress and egress, usages, 
customs and servitudes pertaining thereto,” and is described as “ frente 
« la leve de esto Rio,” referring to the Mississippi river. 

Under our well settled jurisprudence such a sale cannot, under any 
possible construction, be held to include the rights to alluvial acere- 
tions or a batture, then existing and susceptible of private ownership. 

Our courts have gone so far as to hold that the sale of a tract, form- 
ing part of a larger tract owned by the vendor, and described as front- 
ing on the river did not convey the rights of batture already formed, 
if anything intervened worthy of being considered a fit subject for 
exclusive ownership. Cambre vs. Kohn, 8 N. 8. 572; 31 L. 140. 

A fortiori will such a construction prevail when the lot sold is 
described as fronting on the levee on said river. 

Our conclusion is, that in the sale of March, 1789, Gravier and wife 
did not intend to and, in fact, did not convey to their purchaser, Le- 
gendre, their rights to the batture which had already formed to a suffi- 
cient height to be susceptible of private ownership, in front of the lot 
sold to Legendre, and that the ownership of said batture was retained 
by the vendors. 

Such being the case, the purchaser from Legendre, from Magnon, 
from Nicolas, from Dupain and from Armand, did not, and could not 
acquire any rights to said batture, for the very simple reason that no 
one can sell or convey that which he does not own. 

We therefore hold, that Callier having never acquired the ownership 
of the batture in question, he could transmit no rights thereto to his 
heirs, and that plaintiffs have failed to make out their case. This was 
the conclusion.reached by the Judge ad hoc, who tried the case below, 
and who demonstrates the fallacy of plaintiffs’ pretensions in an able 
opinion, which we fully endorse. 

Entertaining these views, we pretermit all the other defenses urged 
by the City. 

The judgment appealed from is, therefore, affirmed with costs 

Rehearing refused. 

Levy, J., absent. 
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No. 8724. 


Tue State or LovIsiaANA EX REL. J. S. IkERD vs. THE JUDGE OF 
THE E1guta District Court, PartsH oF EAst CARROLL. 


A mandamus lies to compel the granting of an appeal from a judgment dismissing part of a 
petition and part of the prayer thereof. 

It is no defense to an application for such remedy, that the case, for the remaining part, con- 
tinues pending before the court, or that the judgment is interlocutory and causes no irre- 
parable injury. 

Such judgment is a final judgment, requiring, as in fact it received it, signature by the Judge, 

The fact that the plaintiff continued the prosecution of the remaining part of the case and 
that he did not, upon the refusal of the appeal, apply fora mandamus, cannot be con- 
sidered as an acquiescence in the judgment, or an abandonment of his right of appeal. 


, for a Mandamus. 


W. G. Wyly for the Relator. 
E. J. Delony, the Judge, Respondent, in propria persona. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an application for a mandamus. 

The relator avers that he has brought a suit, on certain grounds, 
against three defendants, who excepted thereto, for several reasons ; 
that the District Judge, after hearing, sustained the exceptions to a 
certain extent and dismissed part of the petition and prayer. He com- 
plains that he applied for a devolutive appeal, which was refused him 
without cause. He prays that a mandamus issue to compel the granting 
of the appeal thus declined. 

The District Judge returns that he has twice refused to grant the 
appeal, which was from an interlocutory judgment, on the 23d of De- 
cember, 1281, and-on the 30th November, 1882. He urges that the 
mandamus should not be made peremptory: 

1. Because the relator has acquiesced in the judgment, in failing 
to prosecute his first application for an appeal; in consenting to pro- 
ceed with the case and fix the same for trial; in applying for trial by 
jury ; in answering and complying with orders pending the proceed- 
ings, ete. 

2. Because the judgment on the exceptions was an interlocutory 
decree, and not such as would work an irreparable injury to plaintiff ; 
and because to grant the same before the trial of the whole case would 
be to send the same to the appellate court in fragments, a proceeding 
not favored by law. 

Certified copies of the proceedings referred toin the petition and re- 
turn are before us. 
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We propose to consider the grounds of defenses, reversing the order 
in which they are set forth. 

The judgment sustaining the exceptions and dismissing the petition 
and prayer is not an interlocutory order. It is a judgment which has 
a character of finality, as it severs and dismisses from the action part 
of the demand. It was so considered by the District Judge, who has, 
after rendition, read and signed it in open court. 

Whether, under that judgment, the plaintiff in the suit be debarred 
from bringing or not a new proceeding, it is unnecessary to determine. 
It is enough that the judgment be a final judgment, to entitle the re- 
lator to an appeal from it. By not doing so the relator might sustain 
some injury eventually irreparable. 

It is no objection to the granting of the appeal, that the case remains 
pending, on certain grounds, before the court. It may be ultimately 
unfortunate, that the judgment of dismissal be reversed and that it 
may 80 possibly cause a reversal of the judgment eventually to be 
rendered on the ease as it now stands in court; but with that neither 
the relator, nor the court, has any concern. Injury, if apy is thereby 
occasioned, will have to be sustained by the defendants, who excepted 
in the manner they did and who obtained the judgment complained of. 

They might have avoided such judgment, by either asking and ob- 
taining that their exceptions be tried at the same time as the merits, 
or by objecting to the introduction of evidence at the trial. They have 
elected their proceeding and must abide the consequence of that choice. 

The theory that a judgment is an entirety and indivisible can receive 
no application where distinct judgments are rendered at different 
times and on different subjects. In a proper case an appeal lies from 
each judgment so rendered. 

It is settled that an appeal lies from a judgment of dismissal or 
non-suit. 2M. 136; 7 M. 520; 3N. 8S. 265; 16 L. 515. 

We have examined the proceedings to which the District Judge 
refers to establish the acquiescence of the relator in the judgment 
sought to be appealed from, and fail to discover therein any act justi- 
fying that defense. 

The acquiescence to which the law refers is a voluntary, not an in- 
voluntary one. Whatever the plaintiff did in the case, after the judg- 
ment of dismissal was rendered, was a matter of necessity for the pro- 
tection of his rights in the prosecution of the same as they stood after 
the judgment of dismissal had been rendered and signed. Had he 
brought a new suit, on the grounds and for the purposes eliminated 
from the petition and prayer, after the dismissal, a different feature 
would be presented. 

‘ From the fact that he did not apply for a mandamus from this Court 
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immediately upon the first refusal, it cannot be inferred that he aban- 
doned his right to do so. He may have had good reasons for delaying 
such an application. 

It appears, however, that he subsequently again asked the Judge to 
grant the appeal previously sought, and that he was met with another 
refusal. This circumstance repels the inference. 

We are unable to agree with the District Judge and consider that 
the relator is entitled to the relief which he seeks. 

It is, therefore, ordered and decreed that the alternative mandamus 
herein issued be made peremptory, and that the District Judge do ac- 
cordingly grant the relator the appeal prayed for and declined. 





No. 8629, 


Tue STATE OF LOUISIANA EX REL. Louis H. MARRERO vs. THE 
JUDGE OF THE TWENTY-SIxTH District Court, PARISH 
OF JEFFERSON. 
A judgment rendered by a competent court, in an actign for the nullity of a previous judg- 
ment rendered by the same court, is res adjudicata o¥ the grounds alleged in nullity, and 


will be a bar to an application by the same party to a writ of certiorari in the Supreme 
Court, with a view to annul the same judgment on the same alleged grounds of error. 


| for a Certiorari. 


L. Marrero for the Relator. 
Alfred Shaw and E. A. Billings for the Respondent. 


The opinion of the Court was delivered by 

Pocuk, J. Proceeding under the writ of certiorari. relator charges 
several irregularities in the proceedings, which culminated in a judg- 
ment for one hundred and sixty 93-100 dollars against him in the 
defendant court. 

In his return the respondent Judge urges the regularity of the pro- 
ceedings had before him and the legality of the judgment sought to be 
annulled. 

He further avers, that after the rendition of said judgment, relator 
instituted in his court a suit for the nullity of said judgment, resting 
his action on the identical grounds set forth by him in the present pro- 
ceeding ; in which suit judgment was rendered against him, and that 
the latter judgment having become final, has the force of res adjudicata 
on the issues presented on his relation before this Court. 

Under our rules of practice, relator had the option to demand the 
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nullity of the judgment rendered against him, and which was unap- 
pealable, by invoking the remedy by certiorari before this Court, or by 
instituting his action in nallity before the court which had rendered 
the judgment. 

He chose to adopt the latter mode fur obtaining redress, and his 
effort has resulted in defeat. Hence, he now seeks the same redress 
before this Court. 

The record of his suit in nullity is before us, and shows that all 
proceedings therein are regular and, in fact, are not even referred to 
or complained of by him. 

The irregularities therein set forth as the grounds of nullity of the 
judgment assailed by him are identically the same which are now 
pressed before us. 

The court was competent to pass upon and to determine the issues 
presented in his suit for nullity, and its judgment on such issues is bind- 
ing on the parties, until such judgment is avoided or annulled under 
some of the modes pointed out by law. The judgment may be erro- 
neous and it may have the practical effect of giving vitality to a judg- 
ment null and void for irregularities patent on the face of the record ; 
but as it appears regular in form, we are powerless to examine into 
its intrinsic merits, or to avoid and avert its binding effect on the 
relator herein and plaintiff therein, who invoked the aid of the tri- 
bunal which rendered it. 

It is a final judgment rendered by a competent court, and it must be 
held to have adjudicated and fully disposed of the very matters which 
are the subject matter of the present proceeding. 

Our conclusion is, that relator is not entitled to the relief which he 
asks of this Court. 

It is, therefore, ordered, adjudged and decreed, that our preliminary 
restraining order issued herein be set aside, and that the writ of 
certiorari herein prayed for be refused at relator’s costs. 








No. 8725. 
Tue State oF LOUISIANA EX REL. JOs. H. Musk, ADMINISTRATOR, 
vs. M. A. STRICKLAND, JUDGE AD HOC. 

Where an administrator charges himself with $1500 in his account, as the result of a compro- 
mise of a twelve months’ bond in favor of the succession and prays that such compromise 
may be approved by the court, such demand gives this Court jurisdiction of an appeal 
from a judgment rendered on an opposition to the account, although the cash fund pre- 


posed to be distributed by the account and the amount of the inventory of the succession 
is less than $1000. 


| for a Mandamus. 
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- 


State’ex rel. Muse vs. Judge. 








G. W. H. Marr for the Relator. 
The Respondent in propria persona. 





The opinion of the Court was delivered by 

Topp, J. The relator, administrator of the succession of Peter G. 
Quinn, deceased, alleges that he filed an annual account of his adimin- 
istration of said succession, which was opposed. That by the judgment 
rendered thereon by the respondent, who was appointed Judge ad hoc 
in said case upon the recusation of the District Judge, the succession 
was aggrieved. That thereupon he applied for an appeal to this Court, 
which was refused. That the amount of the succession funds to be 
distributed in said account exceeds one thousand dollars, exclusive of 
interest, and he therefore asks that the said Judge be compelled by 
mandamus to grant said appeal. 

The respondent Judge for answer says, that he refused the appeal 
because the case was not appealable to this Court ratione materia, 
which he proceeds to support by a statement of the amount of the suc- 
cession funds to be distributed, according to his judgment and the 
amount of the inventory, etc. 

Leaving this statement out of view, which admits of a controversy, 
we find one feature in the case which, of itself, would invest this Court 
with jurisdiction of the appeal. It is as follows: The main asset of 
the succession, according to the account, is a twelve months’ bond for 
$1625, which the administrator says is collectible and part of which 
has been paid. This bond, which had been in litigation, the adminis- 
trator reports that he had compromised with the surety thereon at 
$1500, payable in three equal instalments, and charges himself with 
this sum. 

In his petition accompanying his account the administrator asks that 
this compromise may be recognized and approved by the court. 
Whether the petitioner was entitled to have his prayer in this respect 
granted is not the question now, but it certainly constituted a demand 
which brought the case within the jurisdictional limits of this Court 
and entitled him to the appeal applied for. 

It is, therefore, ordered, adjudged and decreed, that the mandamus 
be made peremptory at the cost of the respondent. 
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No. 8733. 


THE STATE OF LOUISIANA EX REL. L. PaGE, PRESIDENT, ETC., 
vs. F. A. MONROE, JUDGE, ETC. 


A mandamus cannot lie to compel a District Judge to grant an appeal to the Court from a 
judgment dismissing a case, as to one of the defendants, where an exception is filed to 
the jurisdiction, and the petition in the suit shows that the amount elaimed is less than 
one hundred dollars. 

Such dismissal does not extinguish the corporation, plaintiff in the case. The suit continues 
to be pending as to the other defendant. 


| for a Mandamus. 





J. S. Hyams for the Relator. 


The Respondent in propria persona. 





The opinion of the Court was delivered by 

Bermupez, C.J. This is anapplication for a mandamus to compel 
the District Judge to grant an appeal from a final judgment dismissing 
a suit brought by the relator as to one of the defendants therein. 

The petition averred against that defendant (Rougé) that he had in 
his possession, as depositary of the society, of which the relator claims 
to be president, a cash box containing $67. 

The lower court sustained an exception to its jurisdiction. There- 
upon the plaintiff applied for an appeal, which was refused. 

The construction placed by relator upon this judgment of dismissal 
is that it involves the status or existence of the society, the value of 
which is alleged to exceed $1,000, and dismisses the whole case. 

We do not view the matter in the same light. 

It was apparent from the recitals of the petition that the amount in 
dispute was below the lower limit of the jurisdiction of the District 
Court. The judgment dismissing the suit for want of jurisdiction 
ratione materia, is fully sustained by the record and by the law. The 
case remains pending as to the other defendant. 

If the relator be the president and head of the corporation, the exis- 
tence of which he avers, there being no law constraining the institu- 
tion of suits by judicial persons exclusively before a certain court, he 
should bring his action before a city court, which would have juris- 
diction of the sum claimed, as it falls below the upper limit of the 
competence of such courts. 

The application for a mandamus is refused with costs. 

28 
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No. 8734. 


Tue StTaTE OF LOUISIANA EX REL. THE ORLEANS RAILROAD Com- 
PANY vs. THE JUDGE OF THE CiviIL District CoURT FOR 
THE PARISH OF ORLEANS. 

A mandamus lies to compel a District Judge to sign de novo a final judgment improperly 
signed by him. An appeal is not the only mode to test the validity of such siguature. 
Such judgments do not become final unless upon being signed in the manner and form pre- 

acribed by law. 


—_—— for a Mandamus. 





Chas. Louque for the Relator. 
F. W. Baker and A. J. Murphy for the Respondent. 





The opinion of the Court was delivered by 

Bermcupez, C.J. This is an application for a mandamus to compel 
the District Judge to sign a final judgment. 

In verification of the return that the judgment is signed, the original 
of what is claimed to be the judgment signed is transmitted to this 
Court with the answer. 

It is a document, the firat part of which has the form of a final judg- 
ment rendered in the case, concluding with the words: ‘ Two thou- 
sand dollars and costs of suit,” under which the following are written : 
** Judgment rendered February 23d, 1882.” Next to the line on which 
this is found and on the following line, the word remittitur is alone 
written. It is followed by a motion, beginning on the next line, made 
by counsel for plaintiff in the case, to be permitted to enter a remittitur 
of one thousand dollars. This motion is followed by the words: 
“‘ Judgment signed April 10th, 1882. H. L. Lazarus, Judge.” 

The whole (judgment and motion) is on the same sheet of paper. 

It is urged that it is strange that nothing but a question of fact is 
involved and that the relator does not aver it to be otherwise than as 
recited by the respondent. 

The question presented, in our view, is not only a question of fact 
whether a signature exists, but also a question of law whether that 
signature is the signature required by law toa final judgment. The 
question is, was the judgment legally signed ? © 

No question purely of fact was at issue when this Court was twice 
called upon to determine whether the signing of the “reasons” was 
the signing of the judgment. The question was a legal one, the fact 
of a judicial or official signature being admitted, whether that signa- 
ture was the signature of the judgment. The Court held that the 
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‘reasons ” do not form part of the jndgment and that the signature of 
the “ reasons” is not the signature of the judgment. See the Davidson 
ease, 23 An. 108; 10 An. 261, 640; the Saloy case, 30 An. 63. 

Neither was a pure question of fact presented, when the Court was 
asked to compel by mandamus the re-signature of a judgment signed 
by a Judge during vacation. The Court held that a judgment then 
signed had not been legally signed and that the writ would lie to com- 
pel seasonable signature at the next term of court. Vide 26 An. 119, 
State ex rel. vs. Judge 5th District Court. 

On the motion to dismiss made here in the case in which the judg- 
ment was rendered, we said that the judgment had not been signed as 
the law requires and the appeal was finally dismissed. 

What was signed in this case is not the judgment but the motion for 
authority to enter the remittitur, which does not form part of the judg- 
ment, particularly when the remitlitur authorized was not entered and 
acted upon. Authority to do an act is not equivalent to the doing 
of the act. The former is the antea, the latter the postea. Had the 
date of the signature and the signature immediately followed the judg- 
ment and preceded the motion termed remittitur, it could have been 
well claimed that the judgment had been legally signed, however glar- 
ing the fact be that the District Judge never intended to render, or at 
least maintain a judgment for two thousand dollars; but the date and 
the signature were not thus placed. As already said, it has been held 
that the signing of the reasons is not the signing of the judgment. 23 
An. 180; 30 An. 63. 

It was also decided that the signing of the minutes is not the signing 
of the judgment. Vide Scott case, 24 An. 259; 17 L. 485; 4 R. 52. 

It has likewise been determined, that although the signature of the 
Judge was affixed to the final judgment, it is not the signature which 
closes the door on the judgment, as to one of the parties, when the 
Judge had granted a new trial on general terms. 20 An. 555, Converse 
vs. Bloom. 

It is not correct to say that where a judgment was improperly writ- 
ten and signed, the only method of correcting such error is by appeal. 
The brief language of the Court in 20 An. 558, invoked in support, 
must be considered as modified by the considerate subsequent action 
and ruling in 26 An. 119, already referred to, in which a Judge was com- 
pelled by mandamus to sign anew a judgment signed during vacation. 
It, therefore, follows, that the question is examinable and determinable, 
also, in a mandamus proceeding. 

From the fact that the relator has, in the motion and bond of appeal 
and in a previous proceeding, alleged that the judgment was signed, it 
is not to be deduced that the validity and effect of such signature can- 
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not be subsequently attacked. The admitted fact that the signature 
was given does not preclude the charge that it was illegally given. 32 
An. 962. 

The relator has not admitted that the signature had been properly 
and legally affixed. Had this been done, a different question would be 
presented, in which the Court might have been called upon to consider 
whether an error of law ean or not be invoked as the means of pre- 
venting a loss. The authority in 5 An. 18 has no bearing to a case 
like the present one. 

Signatures given in such circumstances do not satisfy the require- 
ments of Art. 546, C. P. 

The Judge must make the judgment final by his signature thereto. 
Vide 17 L. 485; 4 R. 52. 

It is no doubt true, as claimed by the defense, that “in giving judg- 
ment such conditions may be annexed as may be equitable and neces- 
sary as to protect the party cast against further prosecutions,” but we 
are at a loss to perceive how the principle invoked can receive appli- 
cation to the instant case, in which no condition whatever was annexed 
to the judgment which, the defendant says, ‘“ was never altered or 
changed in any manner.” 

Judgments rendered do not become final unless upon being signed 
in the manner and form prescribed by law. 

The District Judge was scrupulously right in submitting to this 
Court, directly, the question of the validity and legal effect of his 
signature to the judgment in question. The adjustment now made by 
this Court, on the issue herein presented, will, no doubt, at least allay 
his conscience and justify him in signing the judgment in the mode in 
which we think it should be done. 

It is, therefore, ordered and decreed, that the alternative mandamus 
herein issued be made peremptory, and that the restraining order 
granted be made perpetual. 








No. 6866. 


Davip Biock vs. Myers & LEVI ET ALS. 


In a bankruptcy proceeding, under Section 5024, U. S. Revised 
Statutes, an injunction was issued in equity without bond, but subse- 
quently, in obedience to an order of the court, a bond was furnished 
by the complaining creditors, conditional that the obligors “shall well 
and truly pay .to the defendant in injunction all such damages as he 
may recover against them, in case it should be decided that said writ 
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of injunction was wrongfully issued.” Held, that such bond substan- 
tially complied with the condition prescribed by the Judge’s order, 
requiring that a bond be given in favor of the defendant “ to save him 
harmless from the effects of the injunction issued in this cause,” and 
that said bond is valid in equity. 

Held, that such bond is actionable against the surety together with 
the principals, without preliminary suit against the principals, or 
proof that its condition had been broken. 

Held, that such bond, given after injunction had issued, but 
shown to have been required by the court after full investigation of 
damages previously acerued, will cover past as well as future damages. 

In an action for damages for abuse of a conservatory writ, such as 
injunction, decided to have been wrongfully issued by the tribunal 
whence it had emanated, the only question is the quantum of dam- 
ages, and malice is not of the essence, in pleading or proof, of the 
recovery of actual damages. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


Breaux & Hall for Plaintiff and Appellee. 
Kennard, Howe & Prentiss for Defendants and Appellants. 





The opinion of the Court was delivered by Pocueé, J. 








No. 8152. 


Tue STATE OF LOUISIANA EX REL. P. O. FAZENDE vs. THE 
City or NEw ORLEANS. 


A mandamus cannot be granted where, if allowed, it would prove unavailing. 

It does not lie against municipal authorities in existence in 1883, to place a sum on the City 
budget of 1879, when the revenues and receipts of that year, as therein stated, have been 
applied to the expenditures therein specified. 

The rights of the relator are secured by the registry of his judgment, under Act 5 of 1870, 
and the ruling in 33 An. 129. . 

The decision in the Southern Bank case, 31 An. 1, is no authority, having been reversed in 
all its parts, by the U. S. Supreme Court. 


A PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
’ W. S. Benedict for the Relator and Appellant. 


C. F. Buck, City Attorney, and Wynne Rogers for Defendant and 
Appellee. 
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The opinion of the Court was delivered by 

BermupezZ, C.J. This is a proceeding for a mandamus to compel the 
municipal authorities to place the sum, for which relator claims to be a 
judgment creditor of the City, on the budget of 1879. 

From a judgment refusing the relief asked, the relator has appealed. 

This suit was brought in February, 1879. The judgment complained 
of was rendered and signed in January, 1881. Two years have since 
elapsed. 

The budget for 1879 had been adopted in December of the preceding 
year, when the action was instituted. It shows that a sum of $10,000 
had been appropriated and set apart to be applied to the judgments 
against the City. . 

The revenues raised, or to be raised for 1879, to satisfy the liabilities 
figuring in the estimate of expenditures, have been applied to the pur- 
poses for which they were intended. 

The plaintiff has registered his judgment under the provisions of Act 
5 of 1870. There can be no doubt that the principles enunciated in 
the Carondelet Canal Company case, 30 An. 129, upon which he rests 
his claim, are applicable to the issues presented, but we are at a loss to 
perceive how, after the ruling in the Samory case, 34 An. 469, we can 
grant him the specific relief which he asks. 

If the remedy sought was granted, it would prove unavailing. High 
Ex. Rem. § 14. 

We cannot see what relief the appellant can realize by invoking the 
decision in the Southern Bank case, 31 An. 1, which is no authority, 
having been reversed, in all its parts, by the United States Supreme 
Court. 105 U.S. p. ‘ 

Judgment affirmed. 








No. 8656. 


Tue City or New ORLEANS vs. A. MARCHAND AND THOMAS 
Durry, SHERIFF. 


The law does not and cannot sanction or maintain a sale of property by the original owner or 
by his vendee during the pendency of a revocatory action instituted by a creditor of the 
original owner, seeking to avoid, in its effects as to him, an alleged fraudulent sale of the 
same property by his insolvent debtor. 

The property thus claimed to be liable for the payment of his debt by a creditor cannot be 
alienated pending his action so as to prejudice bis right. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





Chas. F. Buck, City Attorney, for Plaintiff and Appellant. ~ 
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City vs. Marchand. 








_ B. R. Forman and W. S. Benedict for Defendants and Appellees. 





The opinion of the Court was delivered by 

Pocuk, J. The City of New Orleans has enjoined the seizure of a 
dredgeboat and other movable property, seized as the property of the 
Mississippi and Mexican Gulf Ship Canal Company, in execution of a 
judgment obtained by Marchand against said Company. 

The City claims title to the same property under a purchase from 
the Company and from Van Norden, who had previously bought the 
sume property from the same vendor, and she prosecutes this appeal 
from a judgment dissolving her injunction aud rejecting her demand. 

The record shows the following facts : 

A. Marehand and J. A. Willard, both judgment creditors of the Ship 
Canal Company, instituted separate suits for the revocation of the sale 
of the property now under seizure, by the Company to Van Norden, 
on the ground that said sale had been made by the insolvent Company 
in fraud of its creditors. 

During the pendeney of these two revocatory actions the City made 
the purchase hereinabove referred to, in which Van Norden joined his 
vendor in the transfer to the City. 

In the suit of Willard, which had been brought in the Federal Court, 
the City claimed, by third opposition, the ownership of the property ; 
and being defeated in her claim, she paid the Willard judgment, and 
thus averted the sale of the property. She now renews her claim of 
ownership in the Marchand case, coupled with the alternative demand 
for the reimbursement, by preference, out of the proceeds of the 
contemplated sale, of the amount which she paid for the Willard 
judgment. 

The issue presents for solution the question, whether during the 
pendency of a revocatory action for the purpose of setting aside an 
alleged fraudulent sale of property to the detriment of the complaining 
creditor, a valid sale of the same property can be made by the vendor 
or his vendee, or both. 

The mere statement of the foregoing facts, considered in the light 
of the provisions of our Civil Code, as expounded in our jurisprudence, 
is a negative anawer to the proposition. 

The object of the revocatory action is to avoid and annul the con- 
tract in its effects on the complaining creditor, and the legally pre- 
acribed effect of a judgment in favor of the complaining creditor is to 
make the property sought to be transferred, or its proceeda, liable to 
payment of his claim. C.C. Art. 1977. 

Henee, it logically follows that a construction of the law which 
would sanction a sale of the identical property during the pendency 
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of the action, either by the original vendor or by his vendee, would 
absolutely defeat the remedy which the law means to extend to credi- 
tors, for the purpose of avoiding the fraudulent acts of insolvent 
debtors. 

To remove all possible doubt on the subject the law has specifically 
and wisely provided that such an attempted sale isa nullity. C.C. 
Art. 2453, f 

Such has been the uniform exposition of the law on this subject by 
this Court. Gillespie vs. Cammack, 3 An. 252; Cantereau vs. Lacaze, 
9 An. 257; Ranlet vs. Constance. 15 An. 423; Paget vs. Curtis, Id. 453. 
_ By the payment of the Willard judgment the City acquired no 
greater rights than Willard himself possessed. 

By the release of his seizure Willard would have lost all claim to 
any privilege resulting from his seizure, and such is the attitude now 
occupied by the City. Hence, her claim for reimbusement of the Wil- 
lard judgment as against Marchand cannot be entertained. 

The City cannot fortify her position by the argument that the pur- 
chase of the Company’s dredgeboat was for the purpose of public 
utility, and that the purchase was specially authorized by an Act of 
the legislature enacted in the year 1876, under which she could have 
expropriated this specific property. 

The judgment of Marchand against the Company was rendered in 
1872, his revocatory action was instituted in 1873; and the right which 
he: thus acquired of reaching the Company’s property fraudulently 
transferred to Van Norden could not be subsequently affected by any 
claim of the City, or divested by any subsequent legislative action. 

The judgment in favor of defendants is therefore correct, and is 
affirmed with costs. 

Bermudez, C. J., absent. 








No. 8013. 


JOHN LANE vs. THE SuN MuTuAL INSURANCE COMPANY. 


Where a policy of insurance on buildings issues to a party, but the loss is, by the terms of 
the policy, made payable to another, who, the evidence shows, holds a special mortgage 
on the property, the party to whom the policy issues cannot alone and without authoriza- 
tion from the beneficiary maintain a suit to recover the loss. 

Where, in the same policy, a lot of farniture is insured on account of another party, the suit 
to the extent of the loss on the furniture will be maintained in the name of the policy 

"holder where it is shown that such beneficiary has authorized the suit for his benefit and 
his ownership of the furniture is proved. 


‘a PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 
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Lane vs. Insurance Company. 





W. B. Lancaster and J. C. Coleman for Plaintiff and Appellee. 
Leovy & Kruttschnitt for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The plaintiffsues for $1,300, interest and costs, the amount 
_of a policy of fire insurance, under which a total loss is alleged to have 
occurred. 

Among other defenses urged in the answer is, that the loss, if any, 
was by the stipulations of the policy made payable to one John R. 
Clay, and that the insurance on the furniture mentioned in the policy 
was by the terms thereof made on account of one William Boyce, and 
defendant denies that the plaintiff is entitled to any part of the indem- 
nification therefor, and avers that he is absolutely without right or 
interest to sue for the same. 

From a judgment in favor of the plaintiff the defendant appeals. 

The property insured consisted of a dwelling house, kitchen, two 
cisterns and a lot of furniture. 

The loss is not disputed except as to the cisterns, of the destruction 
of which it is averred there is no evidence. 

An examination of the policy shows that the loss, as charged in the 
answer, is made payable to John R. Clay, and the furniture insured for 
account of Boyce, and the evidence shows that Clay had a special 
mortgage on the property still unpaid, and that Boyce was the owner 
of the furniture. 

Plaintiff does not sue as the mandatory of either of these parties, 
but claims judgment for the loss in favor of himself. 

The Code of Practice provides (Art. 15) that ‘‘an action can only be 
brought by one having an actual interest which he pursues.” 

The plaintiff, notwithstanding the stipulations of the policy, may 
have an interest in the loss, on which point we express no opinion, but 
that interest, if any, is indeterminate in the absence of other parties 
interested and in the face of the stipulation that the loss was to be 
paid to Clay, and in view of the fact that Clay, or the representative 
of his apparent interest, is not a party to the suit, it becomes a matter 
of impossibility in this action to determine and adjust the respective 
‘ rights and interests of the parties, which the court below endeavored 
to do by its judgment. Had Clay, or the representative of his claim, 
been a party to the suit, a larger interest than allowed by the judg- 
ment might have been shown in his favor. 

There is no pretense that Clay, or the holder of his interest in the 
policy, has authorized this suit and the recovery of the loss, or any 
part thereof, for his benefit. 

29 
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To the extent of the loss on the buildings upon which Clay’s mort- 
gage operated, it is clear that plaintiff has no right to maintain this 
action singly and in his own right, and this part of the demand must 
be dismissed. 

As to the insurance on the furniture the case is different. As stated, 
the policy shows that it was insured on account of Boyce, and the evi- 
dence establishes that the furniture belonged to him, and that he 
authorized the plaintiff by this suit toclaim and recover the loss thereof 
for his benefit. The defendant Conipany is, therefore, protected from 
any claim of Boyce on this account to be asserted by another suit or 
otherwise, and for the amount of the loss in this respect and to this 
extent the plaintiff is entitled to a judgment. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the lower court, so far as it awards any sum to the plaintiff on 
account of the loss of the baildings and cisterns described in policy of 
insurance set forth in the petition, be reversed, and the demand to that 
extent be dismissed as of non-suit, with a reservation of the rights of 
all parties therein, and that in awarding a recovery for the Joss of the 
furniture to the amount of two hundred and fifty dollars and interest 
from the time therein stated, that it be affirmed. The cost of the lower 
- court to be paid by the defendant, and of the appeal by the plaintiff. 








No. 8167. 


MATHILDE VAN CREELEN V8. THE MASSACHUSETTS MUTUAL LIFE 
INSURANCE COMPANY. i 
A stipulation in a policy of life insurance, issued by a Massachusetts company, that the un- 


paid portion of the year’s premium shall always be considered as an indebteduess to the 
company and that the failure of the insured to pay any instalment of premium when due 


shall operate a forfeiture of the policy, except as provided in Chapter 186, Laws of the 


Commonwealth of Massachusetts, approved April 10th, 1861, does not violate the pro- 
visions of that statute. Under such a contract the amount of the unpaid premium must 
be deducted from the net value of the policy at the date that the premium becomes due 
and is not pid, in ascertaining the net single premium remaining to the credit of the iu- 
sured, and intended by the Statute to carry a temporary insurance, notwithstanding his 
failure to pay the stipulated inst«lment of premium when it became due. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Monroe, J. 


J. CO. Egan and O. N. Ogden for Plaintiff and Appellant. 
Merrick, Foster & Merrick for Defendant and Appellee. 


The opinion of the Court was delivered by 
Pocnt, J. Plaintiff brings this suit as beneficiary of a policy of 
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insurance, issued by the defendant on October 2d, 1877, for five thous- 
and dollars, on the life of her husband, Oscar L. Van Creelen, who 
died on the 29th of August, 1878. 

Among other defenses the Insurance Company urges that the policy 
lapsed for non-payment of the stipulated premium due on the 2d of 
April, 1878. 

Plaintiff admits the non-payment of the premium as alleged, but 
contends that the policy was kept alive and in full force up to and 
beyond the time of the death of her husband, under the provisions of 
Chapter 186 of the General Statutes of Massachusetts, approved on 
April 10th, 1861, providing for the non-forfeiture of policies of insur- 
ance for non-payment of the premiums thereon. 

The judgment of the lower court rejected plaintiff’s demand, and 
she prosecutes the present appeal. 

The Statute of Massachusetts invoked by plaintiff, a special refer- 


ence to which is made in the policy, reads as follows : 

1. “ No policy of insurance on life hereafter issued by any company, 
chartered by the authority of this commonwealth, shall be forfeited or 
become void by the non-payment of premium thereon, any further than 
regards the right of the party insured therein to have it continued in 


force beyond a certain period, to be determined as follows, to-wit: 
The net value of the policy when the premium becomes due and is not 
paid shall be ascertained according to the ‘combined experience,’ or 
‘actuaries’ rate of mortality, with interest at four per cent. per annum. 
After deducting from such net value any indebtedness to the company, 
or notes held by the company against the insured, which notes, if 
given for premium, shall then be cancelled, four-fifths of what remains 
shall be considered as a net single premium of temporary insurance, 
and the term for which it will insure shall be determined according to 
the age of the party at the time of the lapse of premium, and the 
assumption of mortality and interest aforesaid.” 

2. “If the death of the party occur within the term of temporary 
insurance covered by the value of the policy, as determined in the pre- 
vious section, and if no condition of the insurance other than the pay- 
ment of premium shall have been violated by the insured, the company 
shall be bound to pay the amount of the policy the same as if there 
had been no, lapse of premium, anything in the policy to the contrary 
notwithstanding.” 

Defendant recognizes the full force and binding effect of this law as 
forming part of its contract with the deceased, but contends that under 
a proper construction of the contract, in the light of this legislation, 
plaintiff’s claim must be defeated and rejected. 

*The contract stipulates that the policy was issued in consideration 
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of an annual premium of $155.36, to be paid in consecutive semi- 
annual instalments on or before the 2d of October and April each and 
every year during the continuance of this policy, and contains, among 
others, the following conditions : 

‘‘That this policy shall not take effect until the advance premium 
hereon shall have been paid during the lifetime of the person whose life 
is hereby insured, and that if any subsequent premium or instalment of 
premium on this policy shall not be paid on or before the day when 
due, then this policy shall cease and determine, except as provided in 
Chapter 186, Laws of the Commonwealth of Massachusetts, approved 
April 10, 1861, under the provisions of which law this contract is 
made.” 

“That no premium or instalment of premium shall be considered as 
paid unless a receipt shall have been given therefor at the time of pay- 
ment duly signed by the President or Secretary of said Company, and 
that in case the anuual premium is not all paid at the beginning of the 
year, the unpaid portion of the year’s premium shall always be consid- 
ered as an indebtedness to the Company.” 

Plaintiff’s contention is, that in ascertaining the net value of the 
policy on the 2d of April, 1878, when the premium became due, under 
the rules of the “ combined experience,” or “ actuaries,” as provided 
for in the Statute, the amount of the unpaid premium cannot be con- 
sidered as a debt due by the insured to the Company, and must not be 
deducted from the net value of the policy as ascertained under the 
directions above mentioned. 

Defendant, on the other hand, maintains that such unpaid instal- 
ment is specially declared in the contract to be an indebtedness which 
must, under the law, be deducted from the net value of the policy 
before determining the net single premium of temporary insurance left 
- to the credit of the insured. 

This construction is clearly supported by the plain and unambiguous 
stipulations of the contract quoted above, and it must prevail unless 
it be shown, as plaintiff contends, that that condition is violative of 
the Statute of Massachusetts, regulating the contract, and now under 
consideration. 

Calculations made by several experts, under the theory advanced 
‘by the defendant, show that on the 2d of April, 1878, the net value of 
the policy was $95.22, from which must be deducted the amount of the 
unpaid premium, $77.68, leaving a balance of $17.54, four-fifths of 
which would, under the provisions of the law, be the single net pre- 
mium to the credit of the insured, and would have carried his tempo- 
rary insurance to the 14th of July, 1878, and that, therefore, it follows 
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that the policy had lapsed and was of no value when the insured died 
on August 29th, 1878. 

Barring the basis on which deduction is made of the unpaid pre- 
mium, plaintiff does not contest the correctness of the experts’ caleu- 
lations and conclusions. Her contention is that, under the contract, 
her husband’s life was insured for six months; after which the net 
value of the policy, which should be subjected to no deduction, be- 
cause there was no indebtedness to the Company, formed a net single 
preminm of temporary insurance, in consideration of which the policy 
would have been left alive far beyond the date of her husband’s death. 

As we read the contract we understand that the insured had bound 
himself to pay an annual premium of $155.36, to be paid in equal semi- 
annual instalments, and that he unequivocally covenanted and agreed 
that in case the annual premium is not all paid at the beginning of the 
year, the unpaid premium shall always be considered as an indebtedness 
to the Company. 

Turning to the Statute, we find therein a provision to the effect that 
notes held by the Company against the insured, if given for premium, 
must be deducted, as indebtedness, from the net value of the policy. 

This provision certainly recognizes an unpaid instalment of premium 
as a debt of the insured to the Company, and we cannot sanction an 
interpretation limiting the form of the proof of such indebtedness to 
that of a promissory note. A solemn promise or obligation to pay a 
sum of money at a stipulated time, evidenced by an instrument in 
writing, such as a contract of insurance, is as binding on the obligor as 
the same promise evidenced by a promissory note. 

We are at a total loss to discern the slightest difference between the 
obligation resulting from such a contract and that resulting from the 
promise to pay in a promissory note. Both are unmistakable evidences 
of indebtedness, and both must be held as included in the expression 
used in the Statute. Our conclusion is not only supported by reason 
and law, but is in keeping with the interpretation of the Statute 
adopted by the Supreme Court of Massachusetts in two cases involving 
the proper construction of the Statute which we are now considering. 
It stands to reason that such authority, if not conclusive, is at least 
entitled to very great weight in the determination of the issue pre- 
sented in this ease. 

In the case of Pitt. Administratrix, vs. Berkshire Life Insurance Co., 
reported in 100 of Massachusetts, page 500, the policy contained a 
statement that the full amount of the annual premium had been paid, 
but in point of fact the total amount of the premium was not then 
paid, but a portion only was paid, and the balance was represented by 
promissory notes of the insured, which he failed to pay at maturity. 
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The policy contained the clause of forfeiture for non-payment of 
premium, in so far as not modified by the statement in question. The 
Court held that the indebtedness of the insured to the Company, evi- 
denced by the premium notes, should be deducted from the net value 
of the policy before ascertaining the net single premium of temporary 
insurance to his credit. 

The same ruling was made in the case of Bigelow vs. State Mutual 
Life Axsurance Association, 123 Mass. 113, presenting the same issue 
as the preceding case, which was formally reaffirmed. It is worthy of 
note that the statement contained in the policy that the first annual 
premium had been paid in full, when, in point of fact, a portion of the 
same was represented by promissory notes, presented a difficulty in 
those cases which is not met in our case, where the agreement to pay 
semi-annually appears on the face of the contract, and in which the 
amount due in April, 1878, forms part of and is identified with the con- 
tract of insurance. 

In support of her theory plaintiff relies exclusively on a decision 
reported in 75 New York Reports, p. 480, in the case of Goodwin vs. 
this defendant. 

We are satisfied, from the statement of facts in that opinion, that the 
policy sued upon in that case did not contain the same clauses, and 
did not therefore evidence a similar contract to those contained and 
shown by the policy in this case; and hence, we conclude that the 
case is not applicable ‘to the issue with which we are now concerned. 

But we would not hesitate, in case of conflict between that case and 
those reported from the Supreme Court of Massaehusetts, in which the 
Court interpreted a Statute of their own State, to be guided by the 
latter. ‘ 

The judgment appealed from is, therefore, affirmed with costs. 

Rehearing refused. 








No. 8761. 


Joun A. HuNTER, SHERIFF AND Tax CoLLectTor, vs. Ep. Lisso. 


A charge or commission for an attorney's fee, where a parish license is sought to be collected 


by suit, imposed by an ordinance of a police jury, cannot be collected. The parishes are 


without authority to impose such charge. 


PPEAL from the Tenth District Court, Parish of Red River. 
Logan, J. 





M. S. Jones for Plaintiff and Appellee. 
J. F. Pierson for Defendant and Appellant. 
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The opinion of the Court was delivered by 

Topp, J. The defendant is a retail grocer, and in connection with 
his business as such, sells liquor in quantities less than a pint, in the 
town of Coushatta, Red River Parish. 

On the 7th of April, 1882, having made his affidavit in conformity to 
law, the same proving satisfactory to the tax collector for said parish, 
he was granted a State license to pursue his business for fifty dollars, 
which he then paid. 

On the Ist of May thereafter, he was sued by the parish for one 
hundred dollars, the amount of the parish license claimed for the same 
lusiness, with ten per cent. thereon as a penalty or commission for 
attorney’s feesand costs, which commission wasim posed by an ordinance 
of the police jury. 

On the next day the defendant tendered to the tax collector fifty dol- 
Jars for his parish license, which the collector concluded to accept and 
did receive, and thereupon issued such license. 

There was judgment for the parish, condemning the defendant to 
cease from the further pursuit of his business until he paid fifty dollars 
for his parish license with ten per cent. thereon penalty for attorney’s 
fees and costs of the proceeding, and further ordering that this judg- 
ment for the license, ($50) penalty and costs, be credited with $50 paid 
the collector on the 2d of May previous. , 

From this judgment the defendant appeals, and pleads the irregu- 
larity and illegality of the proceeding, and charges that the fee of the 
attorney or penalty imposed is wholly unauthorized, null and void. 

It is obvious from the express language of the Constitution, that the 
defendant’s State license having been tixed and assessed at fifty dol- 
lars, the parish could not exact a greater license or one fur a larger 
sum. Constitution 1879, Art. 206. 

Though the defendant paid his parish license and exhibited and filed 
ax proper receipt therefor, nevertheless, by the terms of the judgment, 
he is expressly enjoined from continuing his business until he pays a 
license (that is, another license) which is therein declared due the par- 
ish for the year 1882. The judgment is manifestly wrong in this par- 
ticular, and was doubtless so worded as te compel the payment of the 
penalty and costa. 

We do not think the defendant justly liable for either. The parish 
was wrong in demanding from him, by suit or otherwise, the payment 
of one hundred dollars, twice the amount of the State license. He paid 
on this demand all that could be rightfully claimed of him, of which 
the acceptance of the tender and issuance of the license by the tax 
collector was a conclusive acknowledgment, and with that payment the 
proceeding should have ceased. 
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It is not reasonable to suppose that the defendant could be charge- 
able with a penalty for declining to pay an unjust and illegal demand, 
and one acknowledged to be such by the officer seeking to enforce it. 

Besides, there is no warrant in law for the imposition or collection of 
an attorney’s fee or commission by the parish. 

The State has the right to prescribe a charge of this kind against 
delinquents for State taxes and licenses, and has done so, but we find 
no delegation of such right to the parishes, and it is elementary that 
they and other municipal or political corporations can exercise only 
such powers as are expressly conferred or which result from clear and 
cogent implication. Dillon on Municipal Corporations, § 55 et seq.; 
City vs. Philippi, 9 An. 44; State ex rel. vs. Shreveport, 33 An. 1180. 

We are referred to Art. 218 of the Constitution as the source from 
which the power claimed is derived. 

This Article merely extends the provisions of the Constitution “reg- 
ulating and relating to the collection of State taxes and tax sales,” to 
the collection “ of parish, district and municipal taxes.” 

This, nor no other Article of the Constitution, prescribes that the 
imposition of such fee or commission shall form a part of the regulations 
relating either to State or parish taxes—leaving out of view the ques- 
tion of licenses—nor does Section 13 of the license Act referred to and 
also cited as supporting the authority exercised in this instance, confer 
any such power on the parishes. It only gives the right to any muni- 
cipal or parochial corporation to impose a license tax on any business, 
occupation or profession provided for in the Act, and issilent as to the 
imposition by such corporation of any such charge for non-payment of 
the license. 

Conceding, therefore, that a delinquency was shown on the part of 
the defendant in paying his parish license—of which we are not satis- 
fied under the facts of this case—we find no authority conferred on the 
police jury to compel the defendant, in addition to his license, to pay, 
as a penalty or otherwise, the fee of an attorney for attesting the 
license under legal process, and he was wrongly condemned to do so. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the District Court be annulled, avoided and reversed, and that there 
be judgment for defendant, with costs of both Courts. 
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No. 8006. 
L. RomBacH vs. THE PrepMont & ARLINGTON LiFE INSURANCE Co. 


A son-in-law has not an insurable interest in the life of his mother-in-law. 

When the insurable interest arises or is implied from relationship, it will be held to exist 
when the relationship is such that the insurer has a legal claim upon the insured for ser- 
vices or for support. 

Even where such legal claim does not exist, but from the personal relations of the insurer 
and the insured, the former has a reasonable right to expect some pecuniary advan- 
tage from the continuance of the life of the latter, or to fear loss from his death, an insu- 
rable interest will be held to exist. 

A policy of insurance, procured by one for his own benefit upon the life of another, the bene- 
ficiary being without interest in the continuance of the life insured, is against publio 
policy and therefore void. 


PPEAL from the Third District Court for the Parish of Orleans, 
Monroe, J. 


A. & W. Voorhies for Plaintiff and Appellant. 


Singleton & Browne for Defendant and Appellee. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff insured the life of his mother-in-law in 
the defendant Company in February, 1873, for two thousand dollars, 
the policy reciting that it is issued * for the sole use of her son-in-law, 
L. Rombach.” His wife, the daughter of Eliza Geisler, had died leav- 
ing two children of tender years. Mrs. Geisler had insured her own 
life a month before in this Company for the benefit of two of her own 
children, for the sdme sum as this policy. 

The agent of the Company sought Rombach, and told him of the 
policy Mrs. Geisler had taken, and asked if he did not want to take 
another, to which Rombach answered approvingly, provided the con- 
sent of Mrs. Geisler was not necessary. He avowed his object to be the 
benetit of his only child, one of them having died. The agent assured 
him it was of no consequence whether she consented or not, provided 
he paid the premiums promptly. 

The first quarterly premium of $22.86 was paid on the spot. Mrs. 
Geisler soon heard of the matter, and on March 20 she wrote to the 
Company expressing strong disapproval, and exhibiting bad feeling to 
her son-in-law, and demanding the cancellation of the policy. On the 
next day the agent, by direction of the Company, offered to pay back 
the premium to Rombach and demanded the return of the policy for 
cancellation. Rombach refused to receive the money, and denied the 
Company’s right to cancel the policy, whereupon the Company can- 
celled it, and notified both Rombach and Mrs. Geisler thereof. 

30 
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Thereafter, Rombach on each quarter-day tendered the premium 
then payable on this policy to the Company, until Mrs. Geisler’s death 
in December, 1877, and the Company refused to receive it. 

The defendant pleads in anewer that the policy is void because 
obtained through false and fraudulent representations of Rombach, 
viz., that he applied personally to the Company for the policy, request- 
ing its issuance, and represented that his mother-in-law desired the 
policy to be taken by him. We do not believe that. Rombach’s 
plain, unvarnished statement is given already, and it is so perfectly in 
accord with the habit of insurance agents that it carries home convie- 
tion of its accuracy. 

The additional defense is that the policy is “ void for want of inter- 
est and consideration—that there was no love and affection between 
the assured and the beneficiary,” and that he had not “such interest 
as the law requires to maintain such a policy.” 

The phraseology of this first quotation from the answer, as well as 
the interrogatories te all the witnesses, implies that the personal rela- 
tions of the parties—their affection or hatred—is conceived to be the 
test of insurable interest. They do not affect it all. Much time was 
wasted on both sides in exhibiting Mrs. Geisler’s antipathy to her son- 
in-law at one time, and her reconciliation to him at another. 

The insurable interest in the life of another is a pecuniary interest. 
A policy of insurance, procured by one for his own benefit upon the 
life of another, the beneficiary being without interest in the contin- 
uance of the life insured, is against public policy and therefore void, 
It is thoroughly settled, because universally held, that a wife has an 
insurable interest in the life of her husband, and although in that case 
especially it might be assumed that love and affection furnished a 
sufficient basis for it, the decisions do not place it on that ground, but 
rather on the support she is entitled to from him. The Books forma- 
late the general principle somewhat in this way : when the insurable 
interest arises, or is implied from relationship, it will be deemed to 
exist when the relationship is such that the insurer has a legal claim 
upon the insured for services or support. Even though such legal 
claim does not exist, yet where from the personal relations of the two, 
and the kindness and good feeling displayed by the insured to the in- 
suree, the latter has a reasonable right to expect some pecuniary advan- 
tage from the continuance of the life of the former or to fear loss from 
his death, an insurable interest will be held to exist. Bliss’ Life Ins., 
$31; May’s Life Ins., $$ 74, 106. 

It was said in Phenix Mut. Life Ins. Co. vs. Bailey, 13 Wall. 616, 
“it is sufficient to shew that the policy is not invalid, as a wager 
policy, if it appears that the relation of consanguinity or affinity was 
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such * * as warrants the conclusion that the beneficiary had an 
interest, whether pecuniary, or arising from dependence, or natural 
atfection, in the life of the person assured,” but this is a dictum of 
Clifford, J., and is not in accord with the decisions generally. A ma- 
jority of the reported cases will be found to be rested upon pecuniary 
considerations or expectations. 

Thus it has been held that a sister had an insurable interest in the 
life of her brother, where the fact was that she had been supported by 
him, Lord vs. Dall, 12 Mass. 115, and a father in the life of his minor 
son, because entitled to his earnings, Mitchell vs. Un. Life Co., 45 
Maine, 104; but that he has none from mere relationship to a son, Hal- 
ford vs. Kymer, 10 Barn, & Cres, 724; nor does the mere relation of 
brother suffice to furnish an insurable interest, Lewis vs. Phenix Co., 
39 Conn. 100. 

It must be admitted that the courts are not in accord upon the kind 
or quality of the insurable interest. Sometimes statutory law has in- 
tervened and prescribed in general terms what is insurable interest. 
We have no statute on the subject, and therefore are not hampered by 
special restrictions, but are at liberty to apply the general principles 
that underlie the whole system of insurance law. 

Rombach was in none of the categories of permissible insurers. He 
had no insurable interest in the life of his mother-in-law. This is 
conceded by his counsel, but inasmuch as he is natural tutor to his 
child, who is the grandchild of Mrs. Geisler, it is claimed that “ the 
relationship of plaintiff by affinity to the decéased, and by blood to 
his own child, and the latter’s relationship by blood, as a forced heir, 
to both his father and grandmother, does constitute a substantial 
insurable interest.” 

This lengthened tie long drawn out is too attenuated to support a 
policy of insurance. 

Besides, the policy on its face expresses that it is for his sole use. 
If he had died, and the policy was collectible, it would have enured to 
the benefit of his succession—to his creditors exclusively, if he had 
died insolvent. 

Judgment affirmed. 
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No. 8801. 


Tue STATE OF LOUISIANA EX REL. Moses, Lope & Co. vs. 
W. T. Houston, JUDGE, ETC., ET ALS. 


A prohibition does not lie to arrest the execution of a judgment rendered by a court vested 
with jurisdiction over the subject matter. 

A suspensive appeal from a judgment dismissing, on exceptions, the intervention of an adju- 
dicatee contemplating the erasure of mortgage inscriptions, does not strip the court of 
jurisdiction over a demand to coerce payment of the price ef adjudication retained by 
such adjudicatee at a judicial sale. 

Where the judgment rendered is erroneous and aggrieves the adjudicatee and is such as could 
not have been legally rendered without notice to him, and he was not properly made a 
party, the law does not leave him without a remedy to suspend or arrest the execution of 
such judgment. 

The writ of prohibition is not designed to stay the enforcement of such judgment. 


| for a Prohibition. 


E. E. Moise for the Relators. 


The opinion of the Court was delivered by 

Bermupez, C. J. This is an application for a prohibition. 

The complaint is that the District Judge, after granting a suspen- 
sive appeal from a judgment dismissing an intervention by the relators, 
has illegally assumed to render against them, without any notice to 
them, a judgment for a large amount, which the sheriff is about to 
execute. ‘ 

The charge upon which the complaint rests is, that the matter at 
issue in the intervention is the same as that involved in the proceeding 
in which the money judgment was rendered. Hence, it is argued that 
the District Judge, having been stripped of jurisdiction in the first 
case, by the suspensive appeal obtained, was divested of all authority 
to adjudicate in the second proceeding. Consequently it is urged that 
he has usurped a jurisdiction which belongs to this Court, and that he 
should be restrained from enforcing the judgment complained of, 

The relators filed the intervention to which reference is made, as 
adjudicatees of certain real estate sold to foreclose a mortgage via 
executiva. They substantially averred in it that the property was sold 
them for 367,000, of which they paid 810,000 to the sheriff, retaining 
the difference ; that they propose to deposit that difference as the 
Court may direct, in order to obtain the cancellation of all mortgage 
and other inscriptions against the real estate to them adjudicated by 
the sheriff. They prayed for relief accordingly. 

On exceptions this intervention was dismissed, and from this judg- 
ment of dismissal the relators have obtained a suspensive appeal, 
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returnable to this Court on the third Monday of February, instant, on 
giving bond for one thousand dollars. 

The judgment subsequently rendered and complained of, directs the 
sheriff to collect $21,847.53 from the relators, out of the difference 
between the sum paid by them to the sheriff and the amount of adju- 
dication. Under that judgment the sheriff demands the amount, which 
relators refuse to pay him, on the ground that the judgment is a 
nullity. They claim it to be such because the court was without juris- 
diction to render it and because they were not made parties to the 
proceeding in which it was rendered. 

The matter at issue under the intervention is not the same as that 
involved in the proceeding in which the money judgment was 
rendered, 

The question in the intervention was whether, on depositing the dif- 
ference, 857,000, in their hands, as adjudicatees, the intervenors would 
be entitled to a cancellation of the mortgage and other inscriptions 
against the real estate adjudicated to them. 

The question in the proceeding in which the money judgment was 
rendered was, whether the sheriff should or not collect the sum of 
$21,847.53 from the adjudicatees, out of the difference in their hands. 

We are not told of the form of the last proceeding, and we are left to 
assume that the judgment is responsive to the issue presented under 
it. C. P. 689, 

It is manifest that a judgment in one case would not constitute res 
judicata in the other. Hence, the matters invoked in the two pro- 
ceedings are not identical and the appeal taken from the judgment on 
the intervention, contemplating an erasure of mortgage inscriptions, 
did not divest the court of jurisdiction over the proceeding to coerce 
payment of part of the price of adjudication. 

It is possible that the money judgment rendered in that last pro- 
ceeding should not have been rendered without previously affording 
the relators, if they were necessary parties, an opportunity to be 
heard, or that it is otherwise incorrect ; but it surely cannot be assailed 
because the court had no jurisdiction to render it. 

Whatever may be the effect of the suspensive appeal from the judg- 
ment dismissing the intervention, it cannot certainly be claimed that 
the appeal has stripped the District Judge of jurisdiction over a de- 
mand, founded or not, to compel the adjudicatees to pay, either the 
whole, or part of the balance of the price of adjudication in their 
hands. It would indeed be a convenient but unauthorized mode, on 
giving a bond for one thousand dollars only, to put off the payment 
of fifty-seven thousand dollars in capital, judicially admitted to be 
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due. By such device purchasers would be authorized to keep both the 
property and the price. 

If the money judgment which the sheriff seeks to collect from the 
relators be erroneous, one which aggrieves them, and one whicly could 
not be rendered without their being made parties,and they were not 
made such, the law does not leave them without remedy, either to 
suspend or annul its execution. 

The writ of prohibition was not designed as the remedy in a case 
like that now presented. 

It is, therefore, ordered and decreed, that the application be refused 
with costs. 








No. 7864. 


Mrs. M. B. WoopuHovusE AND Hussanp vs. THE CRESCENT MUTUAL 
INSURANCE COMPANY ET AL. 


A corporation is the custodian and trustee of the corporate fands, property and stock, for the 
stockholders ; is bound to employ competent and faithful transfer agents ; and responsible 
to the stockholders for any negligence or fraud of such agents, to their injury. 

In case of illegal and unauthorized transfer of stock toa third person, the injured stockholder 
may contest the title of the transferree, contradictorily with both the latter and the cor- 
poration ; but he is not confined to thisremedy. It has been frequently held that he may 
sue the corporation alone for the value of his stock illegally transferred. 

Under Art. 2997, the mandate to sell must be “express and special,” which has been often 
held to mean the converse of implied and general. 

The attempt to imply authority to sell from other acts of agent of a different character, done 
without authority and yet approved by principal, is in the very teeth of the Code. Nor 
do such facts operate as an estoppel. 

Under the facts of this case the corporatién permitted the transfer of plaintiff’s property ille- 
gally and without authority from her, and is liable for its value and for dividends unlaw- 
fully divested. ; 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


J. O. Nixon, Jr. for Plaintiff and Appellant: 


1. The powei to sell must be express and special. C. C. 2297. 

2. There was no negligence on the part of plaintiff in leaving the certificate of stock with 
Allen. Bank of Ireland vs. Evans, 32 English Law and Equity Report, 23; Loring vs. 
Salsbury Mills, 125 Mass. 138. 

3. There is no circumstance in the record that amounts to an implied authority to sell, even 
if such authority were valid. 

4. To protect a person dealing with one who claims to act as agent of another, it must be 
shown that the alleged principal did some act known to the person so dealing, and upon 
which he has relied as showing an authority by the alleged principal. Story on Agency 
§ 133. 

5. The defendant Company having had exhibited to it the written power to Allen, and that 
power not giving the power to sell, it was bound to inquire from Mrs. Woodhouse, as to 
the rights of Allen. 
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6. Allen had no power to pledge the stock ; and the pledgee as pledgee could have no cluim 
upon the stock. 


7. The Company having transferred the stock without authority from plaintiff and to her loss 
and injury, is liable for its value. 125 Mass. 138. 


M. M. Cohen and Nicholls & Carroll for Defendant and Appellee : 


The damage was oceasioned by the negligence or fault of Mrs. Woodhouse, or of her agent 
and uot of the Company. And, ‘“‘ whenever one of two innocent parties must suffer, the 
law throws the loss upon him by whose negligence or fault the damage is occasioned.” 
Carpenter vs. Allen, 16 An. 437; same point, 26 An. 742; 27 An. 46; 20 An. 327; 4An.19; 
3 An. 400; 13 An. 524. 

If Allen had not sold the stock to pay the note to the Union Bank, secured by pledge of the 
stock, the pledgee could have sold, or caused to be sold, the stock thus pledged. And if 
Mrs. Woodhouse has a claim, it is against her agent and cousin, and thirty-year acquaint- 
ance, who pledged the stock, and not against the Insurance Company, which could not 
prevent him from pledging it. ‘ Plaintiff must pursue his unfaithful agent.” Harris vs. 
Cuddy, Brown & Co., 21 An. 389. 

‘‘ The stock cannot be transferred by relator, except upon the books of the respondent, and on 
the production of the certificates. This is sufticient protection te the Company.” State 
ex rel. M. Phillips vs. N. O. Gas Light Company, 25 An. 413. . 

The stock in the case at bar was transferred ‘‘ or the books of the Company, and on the pro 
duction of the certificate.” 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff alleges that she is the owner of thirty 
shares of stock of the defendant Company of one hundred dollars each, 
and that it has transferred them to one Mrs. Coleman without the 
plaintiff's consent or authority, and refuses to longer recognise her as 
the owner of the shares and to pay her the dividends thereon. The suit 
is for the recovery of the value of the stock, three thousand dollars, 
and a solidary judgment is prayed against the Company and Mrs. 
Coleman. 

The Insurance Company pleads the general issue, and specially 
avers that the stock was bought by Carroll W. Allen in 1876, as agent 
of the plaintiff, who held it until 1879, and then sold it in the same 
capacity ; that in this interval Allen as agent received the dividends 
and transmitted accounts to the plaintiff, of which those transactions 
formed a part; that Allen’s agency was not confined to this matter, 
but he leased her property in New Orleans, collected her rents, invested 
those rents for her, ete., under a power of attorney, and that all these 
circumstances justified the Company in treating Allen as her agent 
with full power to sell the stock. 

Mrs. Coleman answered that she purchased the stock, paid for it. 
now owns it, and knows nothing of the plaintiff or her agent, or of 
their affairs. 

The issues were submitted toa jury, who found for the defendants, 
and there was judgment accordingly. 
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The plaintiff lives at Brownsville, Texas, and owns a house and lot 
in New Orleans. By notarial act dated Oct. 28, 1875, she made Allen 
her agent with full power and authority to borrow money, to draw 
and endorse notes for money so borrowed, and to mortgage her prop- 
erty to secure their payment. He bought the stock of the Insurance 
Company with money obtained from a mortgage upon her property, 
executed by him in 1876. The stock was entered upon the books of the 
Company in her name. He collected the dividends and accounted to 

“her for them. His accounts, transmitted to her, contain entries of 
these and other business matters. He does not appear to have had 
any special authorization to buy stock, or to sell stock, or to make any 
other investment, nor even to collect her rents, nor to lease her house. 
But he did all these things, and she received and approved his accounts 
of them, and ratified them. There was never any intimation of disap- 
proval. On the contrary, she evidently thought this was precisely 
what he was agent for. Certainly this was his chief business as her 
agent. 

Allen made a note for $4,400, as her agent, and pledged the insur- 
ance stock as collateral to secure its payment. At the maturity of the 
note he sold the stock and with the proceeds paid it. This was done 
in June, 1879. A broker purchased the stock for Mrs. Coleman, and 
the transfer on the Company’s books was made to her. Allen had held 
the stock certificates during the three years Mrs. Woodhouse owned 
them. She never saw them. 

It is very clear that Mrs. Coleman owes the plaintiff nothing, nor do 
we think the Insurance Company is liable. The power of attorney 
authorized the agent to borrow, to execute notes, and to mortgage 
property. Allen therefore had authority to make the note, to secure 
which the stock was pledged. If Allen had not paid the note the 
pledgee could have caused the stock to be sold. Allen did that which 
could have been compelled by legal proceedings. He sold without 
the intervention of the law, and Mrs. Woodhouse’s obligation was 
extinguished. 

Outside of the power of attorney he was the manager of her affairs 
here. The stock was sold to him as her agent, and the Company’s 
books contained the transfer to him in that capacity. To him the div- 
idends of three years were paid, the stock certificates being in his pos- 
session all the while, and these certificates were produced by him 
when the sale was made, and were surrendered. If he was without 
authority to sell, and loss ensued to the plaintiff, the damage should 
not be repaired by the Company, who was induced by her own acts to 
treat her agent as she had treated him herself. When one of two inno- 
cent persons must suffer the law selects as victim that one who occa- 
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sioned the loss by his own fault or negligence. Frosten vs. Legendre, 
3 Ann. 400; Walker vs. Cassaway, 4 Ann. 19; Florat vs. Marchand, 
26 Ann. 741; Mahan vs. Dubuclet, 27 Ann. 45. 

The plaintiff’s ¢ounsel lays stress upon the fact that Allen exhibited 
his power of attorney when the stock was sold and was about to be 
transferred, and the Cempany had but to inspect the instrument to 
ascertain the absence of authority to sell the stock or any property. 
But it is manifest that under that power he had not authority to do 
any act he had done in the general management of her business—no 
authority but to borrow, sign notes, and mortgage—yet all his or her 
business with the Company had been dene by him with her approval, 
and she bad not only held him up to the Company as her agent, but 
he was in fact such, and -her testimony exhibits her entire satisfaction 
with his management until after this sale. 

Judgment affirmed. 





On REHEARING. 

The opinion of the Court was delivered by 

FENNER, J. Under stress of well established principles and author- 
ities we feel constrained to reconsider our original opinion and decree 
herein. 

The statement of facts presented in the original opinion is substan- 
tially correct, and we refer to the same. 

The plaintiff sues the defendant for the value of thirty shares of 
stock owned by her, which she alleges the Company unlawfully trans- 
ferred to a third person without her authority. 

The Company affirms the transfer and defends the action on the 
ground that the transfer was lawful and authorized. 


I, 

The objection made in argument to the remedy invoked by plain- 
tiff is not well founded. She was not bound to sue to annul the transfer 
and demand the restoration of the stock. The corporation is the cus- 
todian and trustee of the corporate funds and property and stock for 
the stockholders. It is bound to employ competetent and faithful 
transfer agents, and is responsible to the stockholders for any negli- 
gence or fraud by such agents to their injury. When stock has, by 
the fraud or negligence of the corporation or its agents, been permitted 
to be unlawfully transferred to a third person, without authority of 
the owner, the latter may, indeed, contradictorily with both the cor- 
poration and the transferree, contest the title to the stock and demand 
its restoration. But he is not bound to take this course. He may sue 
the corporation alone for the value of -his stock illegally transferred. 
3l 
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This last remedy has been frequently recognized and affirmed. Fac- 
tors’ & Traders’ Ins. Co. vs. Marine, 31 An. 149; Sewall vs. Boston, 4 
Allen, (Mass.) 277; Pollock vs. National Bank, 3 Seld. (N. Y.) 274; 
Albert vs. Savings, 1 Md. Ch. 407; Loring vs. Salisbury, 125 Mass. 
138; Gray vs. Portland, 3 Mass. 385. 


II. 

Under Art. 2997 Rev. C. C., the mandate to sell must be “ express 
and special.” This Article has been frequently interpreted by this 
Court to mean “express and special,” as distinguished from implied 
and general. Cuny vs. Roberts, 16 La. 180; Nalle vs. Higginbotham, 
27 An. 477; Nugent vs. Hickey, 2 An. 358; Ducongé vs. Forgay, 15 
An. 37; Robertson vs. Levy, 19 An. 327; Gribble vs. Haynes, 22 An. 
141. 

It is not pretended that Allen had any express and special authority 
from plaintiff to sell this stock, nor that she ever ratified his action in 
selling. On the contrary, as soon as she was notified thereof, she 
repudiated it. 

The attempt to imply authority to sell, from the fact that Allen had 
done various other acts for plaintiff without special authority and yet 
approved by her, is in the very teeth of the requirement of the Code. 


ITI. 

No principle of estoppel applies in this case. Uniess by some act in 
connection with this very sale, she could not be estopped from her 
legal right to dispute his authority to make it, when his legal power 
to do so was entirely wanting, nor could her ratification of other un- 
authorized acts of a different character bind her to ratify this. Young 
vs. Grote, 4 Bing. 253; Bank of Ireland vs. Evans, 32 Eng. L. & E. 28. 

But, aside from this, it does not appear that the Company was aware 
of, or misled by many of the various acts of Allen now set up in 
defense. Its own books show that it dealt with Allen, in the matter 
of this transfer, simply on the faith of a written procuration exhibited 
by him at.the time, and which did not inelude the power to sell. The 
element of misleader, essential to estoppel, is entirely wanting. 


IV. 

There was no fault oer negligence whatever on the part of plaintiff 
in leaving the stock certificate in the possession of Allen. The certifi- 
cate was in her individual name, not endorsed or assigned by her, and 
informed the Company and all persons that the stock belonged to her 
and could not be sold or disposed of without her authority. 

In one case already quoted, where the certificate was in the name of 
a truatee for the benefit of a cestui que trust known to the corporation, 
a transfer by the trustee without the cestui’s authority was held no bar 
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to the latter’s action for the value of the stock. Loring vs. Salisbury, 
125 Mass. 1:48. 
V. 

It appears that in 1875, several years prior to these transactions, 
plaintiff had given Allen a special notarial procuration to borrow money 
and make notes for and to secure the same by mortgage. on certain 
designated property. The special purpose of the act is sufficiently 
apparent on its face; yet it contains general expressions relative to 
the power to borrow and to make notes, and had never been revoked. 
Allen, long afterwards, borrowed money from the Union Bank, made 
a note therefor as agent for Mrs. Woodhouse, and pledged the stock for 
payment thereof. 

So far as the pledge is concerned, he was utterly without authority 
to make it, and it was without any effect as against Mrs. Woodhouse 
or her stock. 

As for the note, the evidence shows that Allen borrowed the money 
for his own purposes, at a time when he had money of plaintiff in his 
hands and when the loan was not required for any purpose of hers; 
though Allen claims that some ucdefined part of it was used for her 
benefit; but the evidence is vague and uncertain, and no such defense 
is made in the pleadings. 

It is not shown that the defendant corporation had any knowledge 
of this note or pledge at the time of the transfer, but it is contended 
that, as Allen used the proceeds of the sale of the stock, in taking up 
this note, they enured to her benefit and, therefore, bar her action. 

It is possible that these facts might have furnished an equitable 
basis for a demand in reconvention against the plaintiff, and even yet 
for a separate action; but they offer no justification for the illegal 
transfer of her stock and no defense to her action for its value. 

The pledge being null for want of authority, the holder of the note 
had no lien or claim on plaintiff’s stock. Whatever right he might 
have against her personally could not have been satistied by the unau- 
thorized and extra-judicial sale of her stock and apprepriation of the 
proceeds, but must have been urged judicially and subject to all legal 
defenses. If the defendant Company be equitably or legally subro- 
gated to such right, it must be enforced in the same manner. 

We cannot adjudge plaintiff to be liable on such note, without de- 
mand to that effect and without opportunity of defense, which, as 
sufficiently indicated, may be serious. The sole question at issue here 
is the liability of the defendant for the illegal and unauthorized trans- 
fer of her stock; and, as we have shown, that question must be 
solved in favor of plaintiff. 

We perceive n6 conflict of equities in the case. The plaintiff has 
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suffered enough at the hands of this unfaithful agent. She has been 
guilty of no fault or negligence excusing, in any manner, the action of 
defendant ; while the latter has been guilty of the grossest negligence, 
for the consequences of which it must justly respond. 

As a matter of course, the demand against Miss Coleman is without 
foundation. 

We shall take as the value of the stock at the date of the sale, which 
is the value claimed with interest, the price at which it was then sold, 
viz: 81} dollars per share, aggregating $2445. 

It is, therefore, ordered, that our former decree herein be annulled 
and set aside. 

It is now ordered, adjudged and decreed, that the judgment ap- 
pealed from be annulled, avoided and reversed; and that there be 
judgment in favor of plaintiff and against the Crescent Mutual Insur- 
ance Company for the sum of two thousand four hundred and forty- 
five dollars, with legal interest from June 29th, 1879, and costs in both 
Courts; and that the demand against Miss Coleman be rejected. 





DISSENTING OPINION. 


MANNING, J. Mrs. Woodhouse empowered Allen to borrow money 
in her name, to sign notes therefor, to execute a mortgage to secure 
them, and to do all other acts needful in the premises. He borrowed 
money in her name, signed a note therefor, executed a mortgage upon 
her real estate to secure it, and that note was unpaid at maturity. 

In his general management of her business he had bought for her the 
stock of the defendant Company, and sold it. He used the proceeds 
of that sale for her benefit by paying with them a part of her mortgage 
note. She ratifies the purchase of the stock by claiming it as her own 
in this suit, and repudiates the sale of it, although the proceeds had 
been used in part in extinguishing pro tanto her debt. It is against 
equity and good conscience that she should be permitted to do so. 

Allen held the certificate of insurance stock. She had never seen it. 
He sold it as he had bonght it, without her knowledge, and as her 
business-man, The defendant derived no benefit from the one act, nor 
the other. It cannot be disputed that the mortgage note bound her and 
her property. The sale of the stock relieved that property, and re- 
leased her pro tanto. Yet she retains that property, and now gets 
what the stock was worth. , 

It was hinted orally at bar that her agent had gone to the bad, but 
so far from suffering for his unfaithfulness she is benefitted, and the 
defendant is punished for a sin that is not of its commission. 

I cannot sanction a judgment that effects that result, 
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No. 8671. 


THE State or LOvISIANA vs. THE HerRpic CoacnH COMPANY. 


Where in a proceeding on the part of the State to have declared by judicial deeree the for- 
feiture of the charter of a private corporation, on the ground of a fictitious issue of stock 
and insolvency, and the appointment of a liquidator is asked for, and an injunction ob- 
tained restraining the liquidators appointed by the Company from disposing of the prop- 
erty of the Company or settling its affairs, a judgment dissolving the corporation, forfeiting 
its charter and recognizing the liquidators appointed by the Company and authorizing 
them to act and dissolving the injunction, will not be disturbed, in the absence of any 
complaint on the part of either creditors or stockholders, and the corporation is not in 
debt, and when it is manifest that the action of the Company's liquidators offer no just 
cause of complaint. 


Fgh ew from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





J. C. Egan, Attorney General, and Geo. L. Bright for Plaintiff and 
Appellant 


W. S. Benedict for Defendant and Appellee. 





The opinion of the Court was delivered by 

Topp, J. This is a proceeding on the part of the State through the 
Attorney General to procure a dissolution of the Herdic Coach Company 
and a forfeiture of its charter by judicial decree. 

The petition charges substantially : 

That the said Company or corporation had issued, in violation of 
law, fictitious stock, and without requiring money for said stock ; that 
it had suspended payment of its debts and was insolvent; that certain 
persons named were acting as liquidators of the Company and dispos- 
ing of its property to the injury of its creditors and stockholders. 

The prayer of the petition was that judgment be rendered dissolving 
the Company; that a liquidator be appointed to collect its debts, re- 
ceive its assets and liquidate its affairs, and that an injunction issue 
restraining the Company, its officers, employees and acting liquidators 
from managing and administering its affairs or disposing of its 
property. 

The injunction asked for was granted. 

A motion to dissolve the same was filed, which charged, in sub- 
stance, that the allegations in the petition were untrue, and “ that 
there was no cause of law or of fact existing that would authorize the 
issuance of the writ.” This motion being overruled, the defendant 
answered by a general denial and a reiteration of the grounds of the 
motion for the dissolution of the injunction, which were made part of 
the answer. 











246 SUPREME COURT OF LOUISIANA, 





State vs. Herdic Coach Company. 





There was judgment dissolving the Company and decreeing a for- 
feiture of its charter and recognizing the liquidators appointed by the 
Company and authorizing them to liquidate its affairs, and dissolving 
the writ of injunction. 

From this judgment the State appeals, and complains of that part 
of the decree which recognizes the liquidators appointed by the Com- 
pany and dissolves the injunction. 

It is contended on behalf of the State that there was no authority in 
the court to appoint or recognize a liquidator or liquidators. That 
such appointment could only be made by a court where the charter of 
a corporation was forfeited by reason of insolvency, and that this pro- 
ceeding was instituted under Sec. 1612 of the Revised Statutes, which 
provides that, in the event of the forfeiture of the charter of any 
corporation by a decree of court, the Governor shall appoint a 
liquidator. 

Art. 238 of the State Constitution provides: ‘ No corporation shall 
issue stock nor bonds except for labor done or money or property ac- 
tually received, and all fictitious issues of stock shall be void; and any 
corporation issuing such fictitious stock shall forfeit its charter.” 

It is admitted that there was in this instance such fictitious issue of 
stock, and the correctness of the decree declaring the forfeiture of the 
charter for such cause is not questioned. 

It is, however, shown that the corporation is not insolvent, as 
charged ; that it had never suspended payment, but, on the contrary, 
that it does not owe a cent. 

It also appears that the stockholders of the concern before this pro- 
ceeding was instituted, as authorized by law and under a special pro- 
vision in the charter of the Company, had dissolved the Company and 
entrusted the liquidation of its affairs to three liquidators selected by 
them, who proceeded to effect such settlement, which was pending 
when this suit was brought. 

It is not shown that there is any complaint on the part of any stock- 
holder, on account of said proceedings or the action of the liquidators, 
and, as stated, there are no creditors to complain. 

Under this state of facts, even if the cliarter of the Company could 
have been properly forfeited for the special cause assigned, we see no 
reason why the liquidators appointed by the Company should not be 
permitted to wind up its affairs in the mode adopted by all the parties 
in interest and why a liquidator should now be appointed by the Gov- 
ernor to interfere with its liquidation and remove the assets of the 
Company out of the hands of those chosen to administer them. 

Section 1622 of the R.S., under which this proceeding purports to 
have been instituted, was evidently framed for the purpose of protecting 
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the rights of creditors or stockholders of corporations whose charters 
have been decreed forfeited. This is evident from the language of the 
Section, which, after providing for the appointment of a liquidator by 
the Governor, proceeds to deciare that such liquidator is “to take 
charge of and liquidate the affairs of the corporation, as in case of insol- 
vencies of individuals.” Aud it does seem to us to do violence to the 
spirit of the statute when there is no insolvency, no debts, and in 
the absence of all complaint from the stockholders or others inter- 
ested, that the right to settle its affairs through its own liquidators 
should be denied the Company, and its property and assets should be 
wrested from its liquidators and put into the hands of an appointee of 
the Governor. We cannot imagine how such a proceeding could afford ° 
protection to any one having an interest in the stock or property of 
the corporation ; or how, in view of the voluntary action of the stock- 
holders and the perfect security to their rights guaranteed by such 
action, and the absence of all debts, this proceeding of the State could 
he sanctioned, except upon the hypothesis that with the forfeiture of 
the charter there followed a forfeiture also to the State of all the prop- 
erty and assets of the Company. A proposition which, it is needless 
to say, is wholly untenable and not likely to be advanced. 

Under the state of facts presented, the Judge a quo, whilst by his 
judgment declaring the charter forfeited, declined to disturb the set- 
tlement pending of the affairs of the Company and to remove the 
liquidators selected, or to interfere with their proceedings. For the 
reasons assigned above, we think his conclusions correct. 

Judgment affirmed with costs. 





DissENTING OPINION. 

Pocnfk, J. In my opinion, that part of the judgment appealed from 
which dissolved the injunction obtained by the State and recognized 
the liquidators appointed by the Company is glaringly erroneous, and 
should have been reversed. 

Under our law, the unavoidable legal effect of the judgment of for- 
feiture was that the Company’s affairs should have been liquidated hy 
# commissioner appointed by the court, whose administration should 
have been guided by the court, and enforced by oath and security; or 
by a liquidator appointed by the Governor. 

The first mentioned mode of liquidation takes place when the for- 
feiture of the charter is predicated on the insolveney of the corporation. 
(R. S. Sec. 688.) The latter must be ordered when the forfeiture is 
decreed for any other reason. R. S. Seé. 1612. 

In either case, and whenever the charter is forfeited by judicial 
action, the clear intention of the law is to deprive the corporation of 
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the power of self-liquidation, and to place its assets under the control 
of the State authorities, for,the benefit of creditors or stockholders, as 
the case may be. 

In this case, it appears from the record that the forfeiture of the 
defendant’s charter was predicated on its wanton violation of the or- 
ganic law of the State, Art. 238 of the Constitution, by issuing ficti- 
tious stock, in consequence of which the State had the manifest right 
of controlling the liquidation of its affairs. 

It is perfectly immaterial that the corporation is shown to be solvent, 
and that no complaint is made by any stockholder. 

The State alone has the authority to judicially demand the forfeiture 
of a charter created by itself. In re Mechanics’ Society, 31 An. 631. 

When the State acts through its proper representative, the Attorney 
General, the act is complete, without the assistance or co-operation of 
any party in interest. Without the intervention of the State no judi- 
cial forfeiture of the charter can be obtained, even if demanded by the 
stockholders themselves, or by any number of creditors or other per- 
sons in interest. State vs. Atchafalaya, 5 R. 63. These views are 
recognized by ourselves in the opinion in the case of the Louisiana 
Savings’ Bank, to be read this very day. 

A judgment of forfeiture of the defendant’s charter, for violation of 
the law, is absolutely incompatible with the recognition of the author- 
ity of liquidators appointed under the provisions of the charter ; that 
part of the judgment practically defeats the effect of the judicial for- 
feiture of the charter, which means nothing else than a liquidation 
under the authority of the State. State vs. Haynes, 12 An. 285. 

For those reasons I dissent from the opinion and decree of the ma- 
jority of the Court in this case. 


Rehearing refused. 








No. 8739. 
THe STATE OF LOUISIANA EX REL. W. G. WyLy vs. THE JUDGE 
OF THE E1GHTH DISTRICT FOR THE PARISH OF EAST CARROLL. 


A Mandamus is the proper remedy to compel an inferior J udge to sign bills of exceptions 
properly taken and tendered for signature, and, under the circumstances of this case, the 
mandamus is granted. . 


| for a Mandamus. 


> 


The Relator in propria persona. 
E. J. Delony, the Judge Respondent, in propria persona. 
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The opinion of the Court was delivered by 

FENNER, J. The substantial averments of relator’s petition are: 
that he was the attorney of record for the plaintiff in certain designated 
suits and had rendered services therein; that he had been employed 
by said plaintiff under a contract stipulating that his fee was to be 
contingent on success and to consist in a proportion of the advantage 
gained thereby ; that, by the effect of said contract, plaintiff had no 
power to compromise or dismiss the suits without relator’s consent ; 
that, nevertheless, on a certain day, in open court, the said plaintiff, 
against relator’s will and consent, moved to discontinue said suits ; 
that relator opposed said motion and averred his desire to intervene in 
the suits, and stated that he had already prepared his interventions 
and that they were at his office, near by, and requested a delay of 
fifteen minutes, in order that he might fetch them from his office and 
file them, or apply to tile them, and have the court to pass upon such ap- 
plication; that the Judge refused to grant him any delay whatever and 
allowed the instant discontinuance of the suits; that relator then and 
there excepted to the ruling of the court, and prepared and tendered, 
on the same day, his bills of exceptions, which the Judge refused to 
sign; that he has taken suspensive and devolutive appeals from the 
judgments of discontinuance and is entitled to have his bills of exéep- 
tions signed; and he asks a mandamus ordering the defendant Judge 
to sign the same. 

The Judge, in his answer, sets forth three grounds of defense to the 
application, viz: 

1. That his action in refusing to allow relator delay to file inter- 
ventions was a matter within his judicial discretion, and not subject 
to appellate review. 

2. That his action in dismissing the suits on motion of the plaintiff 


therein in person was not such as relator, as attorney, could object to. 
3. That the bills of exception presented did not contain and set 
forth a true statement of the facts and had not been submitted to the 
adverse party. 
So far as the first two grounds are concerned, they are obviously no 
justification for refusing to sign the bills of exception, whatever force 


they may have as reasons for sustaining the Judge’s ruling. 

As to the third ground, if the statement of facts contained in the 
bills was not correct, it was the privilege of the Judge to make a true 
statement. C. P. 489. The answer does not dispute that the applica- 
tion for delay was made and refused, or that the discontinuance was 
allowed, in despite of relator’s objection. If the rulings were made 
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and objected to in proper time, relator had the right to except thereto 
and to have proper bills of exception signed. 

The objection that the bills had not been submitted to the adverse 
party is without force, unless the Judge, on their being tendered, re- 
quired that to be done before signing, which is not alleged. Sucha 
requirement would have been proper under Art. 489, C. P., and, if not 
complied with, would have brought this case within the authority of 
State ex rel. d'Hemecourt vs. Judge, 13 An. 484. But in the absence 
of such requirement made at the time, and in the presence of the other 
defenses ip the answer indicating that the Judge was unwilling to sign 
any bills at all, we think the objection cannot avail. 

Mandamus is the proper remedy in such a ease. C. P. 899, 900; 
State ex re]. Mullen vs. Judge, 32 An. 1043; State ex rel. d’Hemecourt 
vs. Judge, 13 An. 484; Broussart vs. Frahan, 3 Mart. 714. 

We shall, by our decree, reserve all rights of the respondent. 

It is, therefore, ordered, that the writ of mandamus herein be made 
peremptory, without prejudice, however, to the right of respondent to 
require the .bills of exception to be exhibited to the adverse party 
before signing, aud to correct any errors in the statements contained 
in said bills. 








No. 8352. 
PIERRE SAMORINI vs. Wipow A. MALLARD. 


In an action for the dissolution of a lease amounting to four hundred 
and fifty dollars, an allegation that plaintiff has been damaged in the 
sum of ten thousand dollars for the alleged violation of defendant’s 
agreement to renew the lease at its expiration, and a prayer for such 
damages, will not be considered as an element in ascertaining the real 
amount in dispute in the suit. 

A claim for fictitious damages cannot give jurisdiction to the Supreme 
Court in an action for the dissolution of the lease. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





Alf. Philips and Ohs. Louque for Defendant and Appellee. 





The opinion of the Court was delivered by Pocué, J. 
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No. 8044. 


Joun A. BLAFFER ET AL. COMMISSIONERS, ETC., VS. THE LOUISIANA 
NATIONAL BANK. 


An exception to the capacity of the plaintiffs to sue as liquidating commissioners of a bank 
comes too late after answer has been filed. It mast be pleaded before issue joined. 

A settlement made by two banks through the Clearing House, in which checks are presented 
and exchanged, and a balance between them is struck, will be final and conclusive if 
either fails to give notice of inability to meet the balance agaiust it on the general adjust- 
ment, before the hour when banks usually pass checks to the credit of their depositors. 
The mutual credits thus given cannot be recalled by either one to the detriment of the 
other. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


Singleton & Browne and E. W. Huntington for Plaintiffs and Appel- 

Jants: 

ON THE EXCEPTION. 

1. We have shown that the exception filed is a peremptory exception as to form and must 
be filed in limine litis. R. C. P. 344-5. 

2. That an exception denying the capacity of the plaintiffs to stand in judgment must be 
pleaded in limine litis. 12 La. 612; 6 Rob. 484; 11 Rob. 7; 19 La. 429; Act 1839, Sec. 23, 
p. 192; 3 An. 150; 3 M. 378; 2 N.S. 389; 5 N.S.343; 1 La. 113-283; 14 La. 328; 7 La. 181; 
2 An. 1017; 5 An. 382; 5 La. 40. 

3. That the charter of a corporation established under the laws of this State may be declared 
forfeited at the suit: Is, of the State; 2d, at the suit of a creditor; 3d, at the suit of the 
Auditor of Public Accounts; and its assets placed in the hands of commissiouers, to be 
administered as insolvencies of individuals, without regard to the solvency or insulvency 
of the corporation. R. C. C. 447; R. S 284. 

4, That the charter of a corporation may be declared forfeited when it abuses its privileges 
or rm fuses to accomplish the conditions on which such privileges were granted, in which 
case the corporation becomes extinct by the effect of the violation, ‘ ipso facto” of the 
condition of the act of incorporation, R.C.C. Art. 447; R. S. Sec. 284; 13 La. 497. 

5. That a definitive judgment cannot be attacked collaterally. That “ detivitive judgments 
may be revised, set aside, or reversed: 1. By a new trial. 2. Byappeal. 3. By action 
of nullity. 4. Byrescission.” R.C. P. 556. 

ON THE MERITS. 

6. The checks of the Mechanics’ & Traders’ Bank could not be pleaded in compensation by 
defendant, because defendant did not own them; that they belonged to the depositors, 
and they were not parties to the suit. R. C. C. 2207-8. 

7. That defendant did not acquire the checks on the Mechanics’ & Traders’ Bank, (if indeed 
it has ever acquired them) which is denied, it did not do so until after the declared insol- 
vency of the Mc chanics’ & Traders’ Bank and, therefore, defendant cannot plead them in 
compensation. 1 N.S. 48; 6 N.S. 66; 2 La. 84; @ An. 587; 23 An. 36, 60, 112. 


Miller & Finney for Defendant and Appellee: 


A decree of forfeiture of the charter of one of the free banks, under Section 284 of the Revised 
Statutes, must be based upon an act of insolvency alleged of record, to give jurisdiction 
in a suit biought by a creditor of the bank, and there must be proof of the alleged facts. 

The non-paymeut of a check is not made an act of insolvency by the free banking act, nor is 

it an act of insulvency on geveral principles ; theve are often defenses fur non-pay ment of 

checks, and where none exist the usual consequence is an action of damages by the de 

positor or check holder, nut more. Morse on Banks and Banking, pp. 520, 522, 523, 524. 
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Hence, a petition for the forfeiture of the charter of a free bank, which merely alleges the 
non-payment of a check, exhibits no act of insolvency, and no cause for the forfeiture, 
within the scope of the statute. 

No admissions in an answer filed by the counsel for the bank can serve as the basis for the 
decree of forfeiture of its charter, if allegations in the petition not denied are to be deemed 
admitted, (5th Robertson, 63) then the question is on the sufficiency of those allegations. 

And if the decree of forfeiture is void, the appointment of Commissioners to wind up the 
Bank, based on that decree, also falls. 

Peremptory exceptions to the absolute want of capacity of plaintiff to maintain the suit, based 
upon the nullity of the judgment appointing them, may be pleaded at any time, even after 
default. See Code of Practice, Articles 345, 346; Brown vs. Saul, 4th Martin's New Se- 
ries, p. 434; Tarleton vs. Kennedy, 21 An. 501; 2d Hennen’s Digest, p. 1167, § 2. 

When two banks hold checks against each other, deposited by and credited to their respective 
customers, compensation takes place between them up to the amount they each hold, from 
the time that each bank accepts as offsets the checks on it held by the other. 

It follows, too, that the credits which each bank has givem to its customers, based upon 
checks received on deposit drawn upon another bank, become final, and cannot be revoked 
after the bank on which the checks are drawn has accepted and treated the checks as 
offsets against the checks it holds on the other bank. 

Nor will the subsequent appointment of Commissioners to wind up one of the banks in the 
least affect the compensation between the two banks, and the credits given to depositors, 
perfected before the appointment of the Commissioners. 

A credit by a bank to its customers, based upon checks by them deposited, is the same as 
actual payment, if the checks are drawn on funds, and are accepted as offsets by the bank 
on which they are drawn against the checks it holds, for if the bank on which the check 
is drawn treats it as offset to its own demand, it is the same as if it had paid the check. 
See Morse on Banks and Banking, p. 274. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiffs sue in their alleged capacity of com- 

missioners liquidating the affairs of the Mechanics’ and Traders’ 
Bank, and seek to recover $4,967.57, the amount of several checks 
drawn on the defendant Bank, and held by the Mechanics’ and 
Traders’ Bank on March 19, 1879. 
_ The answer was filed November 3, 1879, and on the second day of 
the following April the defendant excepted to the capacity of the 
plaintiffs to sue for this, to-wit: that the judgment of forfeiture, 
under which the plaintiffs were appointed liquidating commissioners 
of the Mechanics’ and Traders’ Bank, is illegal, null and void, and that 
the charter of that Bank has not been legally forfeited. 

The exception came too late. A long line of decisions has estab- 
lished that such exception must be pleaded before an answer is filed. 
Harper vs. Destrehan, 2 Mart. N.S. 389; Reynolds vs. Reynolds, 12 
La. 618; Cheevers vs. Burke, 19 La. 429; Parker vs. Moore, 2 Ann. 
1017 ; the latest affirmation of that rule of practice being Legendre vs. 
Seligman, not yet reported. 

The litigation arose in this way. On March 18, 1879, the Mechanics’ 
Bank received on deposit several checks, drawn by different persons 
upon the defendant Bank amounting to the sum claimed in this suit. 
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On the same day the defendant Bank received on deposit checks, 
drawn by various persons upon the Mechanics’ Bank, amounting to 
$3,700.86. The defendant Bank credited its customers with the 
amounts of the checks deposited, as is the usual course when not 
notified to do otherwise. 


At 9 o’clock the next morning, March 19, each Bank sent the checks | 


it held to the Clearing House for the settlement of balances arising 
from deposits of the previous day. The settlement was made, each 
Bank receiving credit for the checks it held, and being charged with 
the checks held against it. The Clearing House struck the balance, 
and as between these two Banks the defendant was debtor to the 
Mechanics’ and Traders’ in the sum of $1,266.71. The checks, sent 
that morning by the Mechanics’ to the Clearing House, were then 
despatched by the runner to the defendant Bank, and those sent by 
the defendant in like manner to the Mechanics’. This was about half- 
past 9 o’clock. 

_ There were other checks on the Mechanics’ Bank, held by other 
Banks than the defendant, sent to the Clearing House that morning at 
the same hour, and when the general adjustment was made between 
all the Banks, the Mechanics’ was debtor to the amount of over twenty- 
one thousand dollars, and the manager of the Clearing House drew his 
check upon that Bank for that balance. This check was not paid. 
The manager was not apprised of its non-payment until between 
twelve and one o’clock, and the information came not from the Me- 
chanics’, but from the New Orleans National, it being the Bank that 
held the Clearing House check upon the Mechanics’. 

By the rules of the Clearing House Association the hour for making 
exchanges is 9,o’clock a.m. Errors in exchanges, and claims arising 
from the return of checks from any cause, must be adjusted directly 
between the Banks that are parties to them, before 11 o’clock A. M. 
At 11.30 a.m. the creditor Banks receive the manager’s checks on 
the debtor Banks in settlement of the respective balances due them. 
Should any Bank not be able to pay the balance against it, resulting 
from the exchanges of that day, such Bank must inform the manager 
and also the other Banks of such inability on or before 10 A. M. of the 
same day, and shall hold in trust until called for all checks received 
by it from the Banks at the morning exchange that day. As soon as 
the manager is informed of the inability of any Bank to pay his check 
drawn, pr to be drawn, against it for balance, he must strike from 
the lists the exchanges, both debit and credit, of the defaulting mem- 
ber, and readjust the balance as though that member bad not appeared 
for exchange on that day. 

The manager was not informed by the Mechanics’ Bank of its ina- 
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bility to pay the balance against it by 10 o’clock, or at all, nor did it 
give that information to the other Banks. In consequence of not re- 
ceiving it, the defendant Bank at 11 o’clock placed the checks upon 
the Mechanics’, it had received the day before, to the credit of each 
depositor, subject to the drafts of each respectively. The reason why 
the Mechanics’ did not give this information to the manager was that 
it expected to be able to meet his check when it should be drawn later 
in the day. Strenuous efforts were made to provide the necessary 
funds by the sale of exchange, by borrowing on collaterals, ete., all 
of which were unsuccessful. Then, through proceedings before one 
of the courts, the regularity and legality of which is not under exami- 
nation in this case, the plaintiffs were appointed commissioners to 
liquidate the Mechanics’ Bank, and the sheriff took possession of its 
assets. Immediately thereafter, about half-past two o’clock of the 
same day, Blaffer, one of the commissioners. and the cashier of the 
Mechanics’, demanded payment of the defendant of the checks upon 
it, and the defendant offered to pay the difference between them and 
the checks it held against the Mechanics’, as ascertained by the Clear- 
ing House adjustment that morning, viz., $1,266.71, which was refused. 
This demand is said to have been made by the request of the sheriff. 
On the following day, March 20, the sheriff, still in charge of the Bank, 
received that sum from the defendant, and the sheriff paid it to the 
plaintiffs on May Ist following. Blaffer states that he received it, 
protesting against the sheriff’s action in the matter. 

The judgment below was for the defendant, and we think it correct. 

The Mechanics’ and Traders’ Bank knew shortly after 9 o’clock what 
‘the balance against it was on the adjustment of exchanges that day, 
and neither informed the manager nor other Banks by 10 o’clock of 
its inability to pay it. That Bank knew that the defendant, and all 
other Banks which on that morning held checks on it of the previous 
day, would pass them to the credit of depositors by 11 o’clock, or 
earlier, as soon as the Clearing House adjustment was made. That 
was the usual course of business. The defendant conformed its 
action to that order of business, in ignorance of the condition of the 
Mechanics’, as it might well be, since that Bank hoped and was trying 
to meet the manage1’s check, which would be drawn later in the day 
on it for the balance on adjustment, the amount of which it already 
knew. 

Not only was the defendant authorized, by this silence of the Me- 
chanics’ Bank, to treat the checks it held against that Bank as paid, 
but there was express and positive action to that effect. The Mechan- 
ies’, at 9 o’clock at the Clearing House, tendered and produced the 
checks it held on the defendant against the counter checks held by the 
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defendant on it, thereby declaring in effect to the defendant that the 
checks it held were treated as paid by the like amount of checks upon 
it, and this, regardless and independent of the rules of the Clearing 
House. The defendant acted on that, as it had a right to. These 
mutual credits could not be recalled afterwards by either one of the 
parties to the detriment of the other. 

True, the Clearing House rule is, when the manager is informed of 
any Bank’s inability to pay the balance against it, which information 
must be given by the crippled Bank by 10 o’clock A. M., that Bank 
must holdin trust all the checks received by it that morning from other 
Banks, and the exchanges both debit and credit of the defaulting Bank 
are stricken from the lists, and the balances are readjusted. 

That is a rule for the guidance of the manager of the Clearing 
House, and cannot affect, much less control, the legal consequences of 
a virtual payment made by one Bank te another, or settlement each 
with the other in the ordinary business manner. Besides, the Me- 
chanies’ Bank forfeited or waived its right tothe benefit accruing from 
that rule by not complying with an essential requirement of it, viz: 
giving notice by 10 a. m. to the other Banks, and thus bringing to the 
knowledge of the defendant its disabled condition. Had that been 
done, the defendant would not have passed the several checks to the 
credit of its depositors. The defendant could not have revoked those 
credits to the prejudice of its depositors. No more can the Mechanics’ 
Bank, or those who claim to represent it, revoke its settlement to the 
prejudice of the defendant. 

Judgment affirmed. 








No. 8643. 


DENEGRE & VILLERE vs. ANSELME BAYHI. 


Av appeal! will lie from an order putting one in possession of an eatate when there has been 
no judgment to that effect. An order made ostensibly to execute a judgment will be va- 
cated, if it appears that no judgment, such as would justify the order, has been rendered. 


P  yehowna from the Twenty-fourth District Court, Parish of St. Ber- 
nard. Livaudais, J. 


Miller, Finney & Miller for Plaintiffs and Appellants. 
R. T. Beauregard and Hy. Chiapella for Defendant and Appellee. 


The opinion of the Court was delivered by 
MANNING, J. In February, 1882, the plaintiffs, alleging they were 
lessees of the Battle Ground plantation in St. Bernard for that and the 
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following year, and were entitled under their lease-to its full use and 
enjoyment, and that the defendant was constantly entering upon the 
premises and digging up the stubble cane with the intention to carry 
it off, and had already dug up and removed a portion thereof, and 
would as they feared dispose of it to their irreparable injury, obtained 
an injunction forbidding him to do the acts complained of in future, 
and prayed judgment for one hundred dollars as damages. 

The defendant excepted to the petition : 

1. That the demand is a possessory action to which the plaintiffs 
are not entitled as lessees. 

2. If disturbed in the enjoyment of the leased premises, that they 
are bound to apprise their lessor of it. 

3. That the action must be brought by the owner. 

4. The petition discloses no cause of action. 

Upon trial of the exceptions, they were maintained, the injunction 
was dissolved and the suit dismissed. The judgment was signed 
April 21, 1882. 

In June following the defendant filed a motion suggesting the judg- 
ment rendered in April, and “that the defendant has patiently and 
vainly awaited for a compliance therewith, and now fears of said par- 
ties’ refusal and physical existence to the execution of said judgment,” 
and suggesting further that an order of court was necessary to put the 
defendant in possession of the premises, obtained it, which accordingly 
issued to the sheriff. The writ of possession was served, and with it 
notices from the sheriff that on failure of the plaintiffs to deliver pos- 
session to the defendant of the estate and appurtenances described in 
their petition in three days, he would put him in possession thereof. 

The plaintiffs prayed and obtained a suspensive appeal from this 
order, and gave bond for seventy-five hundred dollars, having been 
increased to this sum on a rule, and upon evidence shewing the annual 
revenues of the property were considerably over a thousand dollars. 

The defendant now insists that an appeal will not lie from an order 
made in execution of a judgment. Very true, but an appeal will cer- 
tainly lie from an order, not in execution of any judgment, other requi- 
sites appearing. The defendant had no judgment for the “ estate and 
appurtenances” of which the plaintiffs claimed to be lessees, nor any 
judgment for the possession thereof. 

The plaintiffs had injoined him from coming on their premises, and 
doing acts which had caused them injury, and if continued would cause 
them further injury which would be irreparable. His objections to 
their demand were that they could not make it, but the owner of the 
premises must, and they had therefore disclosed no cause of action, 
and these objections were held good. 
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How such a judgment can be conceived to be legal warrant for an 
order to oust the plaintiffs, and put the defendant incontinently in pos- 
session of an estate, passeth all understanding. It was improvidently 
granted, and we are sure without due consideration of the issues by 
the Judge below. 

The plaintiffs are manifestly entitled to.relief. Therefore, 

It is adjudged and decreed that the order of the lower court directing 
the sheriff of St. Bernard parish to put the defendant in possession of 
the estate and appurtenances described in the plaintiffs’ petition, is 
rescinded and annulled, and the writ of possession issuing thereon is 
vacated and quashed, and that the plaintiffs and appellants have and 
recover of the defendant the costs of this appeal. 








No. 8765. 


Tuomas R. Woop vs. His CrepiTors. 


An appeal will not be dismissed if the appellees have not been cited, where the petition prays 
for citation and where a provisional syndic appeals from a judgment denying him the 
right to render his account, through the court, to a definitive syndic. Such judgment is 
not an interlocutory, but is a final judgment, from which an appeal lies. 

A rule lies at the instance of a definitive syndic to compel a previsional syndic te render an 
account. 

The provisional syndic is not bound to render such account from hand to hand, to the defini- 
tive syndic. He has the right of rendering it to the definitive syndic through the channel 
of the court, and of having all issues raised by oppositions to it adjudicated upon by the 
court, 

The ex-parte homologation of such account, regardless of an exception to the right of filing 
such account, is a nullity and may be disregarded by the court. 


PPEAL from the Twenty-sixth District Court, Parish of St. John 
the Baptist. Hahn, J. 





L. De Poorter for J. Vignes, Appellant. 
Chs, Louque for the Syndic, Appellee. 
Jas. D, Augustin for the Sheriff, Appellant. 


The opinion of the Court was delivered by 

Brermupkez, C.J. The provisional syndic appointed by the lower 
court having appealed from several judgments, one ordering him to 
account to the definitive syndic, another rescinding the homologation 
of an account presented by him, and a last one dismissing the petition 
submitting said account, as well as the account itself, the definitive 
syndic moves to dismiss the appeals on the ground that all the credi- 
33 
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tors interested in thisinsolvency should have been made parties, in case 
of the eventual overruling of this ground, for the further reasons: 
that the provisional syndic is without right or interest to appeal, being 
& mere stakeholder, and that no appeal lies from such judgments, 
which are interlocutory and work no irreparable injury. 

1, The provisional syndic has, in his petitions, prayed for the cita- 
tion of all parties in interest, and has thus protected himself. 32 An, 
561, 655; 12 An. 112; 29 An. 822, 832, 

2. The provisional syndic has a right to be discharged from all lia- 
bility upon rendering a true and complete account of his acts and 
doings in that capacity. He thinks that such account should be ren- 
dered through the channel of the court, after public notification to all 
concerned, while the syndic is of a contrary opinion. The lower 
court has also taken that view. The provisional syndie has an un- 
doubted interest at stake, namely: the protection of himself and of his 
sureties on his official bond. It is precisely because he is a stake- 
holder that he wishes to know, by a final adjudication contradictorily 
rendered with all possibly concerned, to whom he is to deliver the 
assets in his hands. He proposes, by his account, to do so to the court 
and to the creditors, while the definitive syndic claims that the assets 
are instantly to be turned over to him, and that he is the one to dis- 
tribute them. Had a judgment been rendered against a creditor and 
in favor of the insolvent estate, unquestionably the provisional syndic, 
having no personal interest involved, could not be permitted to com- 
plain of such adjudication. But this case is quite different. The fact 
that he isa stakeholder does not defeat his right to an appeal in a case 
such as he presents. By not appealing he may sustain an irreparable 
injury. 

3. The judgment sustaining the exception filed to the petition pre- 
senting the account and dismissing both is not an interlocutory order 
but a final judgment, from which an appeal certainly lies. 2 M. 136; 
7 M. 520; 3.N. S. 265; 16 L. 515; and 30 An. 1083, 

The motion to dismiss is overruled. 





ON THE MrrITs. 


The question presented is simply whether a provisional syndic, who 
has assets in his hands, has the right to render an account to the syn- 
dic by presenting it to the court, with mention of the active and passire, 
of the insolvency and prayer, that after due notification it be homolo- 
gated and the funds be distributed accordingly. 

- It appears, in this case, that the definitive syndic having taken a 
rule on the provisional syndic for an account and for the turning over 
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of the assets to him, the latter, almost immediately thereafter, filed a 
petition addressed to the court, accompanied by an account, whereby 
he acknowledged to have received and proposed to distribute the sum 
of $1,211.55. In conformity with the prayer, the court ordered that due 
notice be given of the rendition of the account, calling on all concerned 
to show cause why it should not be homologated and the funds distri- 
buted accordingly. Within the legal delay, an exception was filed, 
contesting the right of the provisional syndic to offer such an account. 
After the expiration of the ten days, on a certificate of publication and 
of no opposition, the Judge homologated the account and ordered the 
distribution of the preceeds. A motion was then made for a new trial 
and for the rescission of the decree of homologation and distribution. 
After trial the rule was made absolute and the decree was annulled 
and set aside. After heaving, the exception was sustained, and the 
petition and account were dismissed. From the judgments thus ren- 
dered the provisional syndic has appealed. 

Sections 1792 and 1793 of the R. 8. of 1870 are to the effect, that the 
provisional syndic shall do all conservatory acts and keep the assets 
as a deposit ; that his administration shall cease on the nomination of 
a definitive syndic, to whom he shall render an account. 11 R, 23. 

The law is not express as to the mode in which that account shall 
be rendered. It does not say that it shall be rendered from hand to 
hand, It implies that it shall be rendered in some legal form. It is 
possible that such account may be well rendered amicably, but it may 
also be, that creditors and others, not parties to such rendition, may 
attack it and oppose the discharge of the provisional syndic. It is not 
easy to discover what valid objection exists to the rendition of an 
account, as was done in this. 

In the usual course of practice in succession matters, accounts by 
parties, who have ceased to be executors or administrators, are ren- 
dered through the courts, contradictorily with all concerned and after 
due publications, There is vo reason why, in insolvency proceedings, 
which ave én pari materia, the same form should not be pursued. 

The Reports are not without a precedent. A provisional syndie was 
recognized the right of presenting such an account. Statements in 
such account homologated without opposition were, on appeal, con- 
sidered established, and the value of the assets, oun which a commis- 
sion was claimed, was taken as correctly given therein. 11 An. 36. 

If it be true that the provisional syndic has no authority to propose 
a repartition of the funds, as was done in this case, the issue should 
be presented, not by an exception to the petition submitting the ac- 
count, but by an opposition objecting to the distribution. The want 
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of authority to distribute does not imply the absence. of right to render 
the account contradictorily with all concerned. 

The action of the lower court on the rule for an account ordering 
the same is not open to valid objection. 

The decree of homologation of the account and the order of distri- 
bution were nullities, as they were rendered notwithstanding the ex- 
ception, which should have been taken as an opposition. The basis of 
the homologation in full was an erroneous certificate of the clerk, 
deceptive in character. The District Judge exercised a proper discre- 
tion in granting a new trial and, as a corrollary, in setting aside the 
decree and order. 

We do not wish to be understood as passing favorably upon the 
right claimed by the provisional syndic of rendering the account in 
the manner and form in which it was prepared. That account is open 
to attack, as to its substance, by any party concerned. 

We merely decide that the provisional has a right to render to the 
definitive syndic, through the channel of the court, the account which 
the law says he shall render, and to have the court to adjudicate upon 
all issues that may arise from oppositions to the same. 

The judgment sustaining the exception, which dismisses the petition 
and rejects the account accompanying it, is erroneous. 

It is, therefore, ordered and decreed, that the judgment appealed 
from, ordering an account and rescinding the decree of homologation 
and the order for the distribution of funds, be affirmed. 

It is further ordered and decreed, that the judgment sustaining the 
exception and dismissing the petition and the account, be reversed ; 
and 

It is now ordered and decreed, that said exception be overruled, 
without prejudice to the right, if any, of the exceptor to oppose season- 
ably the account on any legal ground, and that this cause be remanded 
to the lower court for further proceedings according to law, appellees 
to pay costs of appeal and those of the lower court from the filing of 
the exception. 
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No. 8595. 


B. F. Carver vs. THE BoarpD OF LIQUIDATION. 


In the absence even of suggestion to the contrary, the Court will assume that bonds, signed 
more than thirty years ago by the Governor of the State and other officers, were executed 
and issued in virtue of a power conferred by law and pursuant to its requirements. 

The act of the State in purchasing her own bonds for the redemption of her debt stamps the 
bonds thus purchased with the insignia of validity, conformity to law, and good consider- 
ation. 

Confusion did not ensue upon the State’s purchase of her own bonds, and if it did, the State 
cannot avail herself of it, because she held them out to the world at the second sale «us her 
valid obligations. 

Cases will be decided on the pleadings of the parties and their omissions will not be supplied 
by the Court. 


eo from the Civil District Court for the Parish of Orleans. 
Lazarus, J. : 





F. I. Richardson and H. B. Magruder for Plaintiff and Appellant. 
J. C. Egan, Attorney General, for Defendant and Appellee. 





The opinion of the Court was delivered. by 

Bermupez, C.J. This is an appeal from a judgment directing the 
funding of five certain unmatured State bonds. 

The petition substantially alleges that the bonds were acquired by 
plaintiff in open market, for a valid consideration and in good faith; 
that they were issued in strict conformity to law and not in violation 
of the Constitution of the State or of the United States, and that they 
are entitled to be funded under Act 5 of 1874; that the application 
made to that end was illegally refused by the Board of Liquidation. 

The answer was a general denial. It was subsequently amended. 
It specially charged that the bonds are not valid obligations of the 
State; that they were not issued in conformity to law and did not 
enure to the benefit of the State; that if they ever were valid obliga- 
tions, they have been extinguished by confusion, by reason of the 
redemption thereof by the State; that the Act of 1872, No. 81, under 
which it may be claimed that they have been sold and reissued by the 
State, is unconstitutional, null and void, and that the attempt to sell 
them was an act of spoliation and divestiture of vested rights. 

The bonds averred in the petition are claimed to have been isened 
under the provisions of Act 176 of 1853, entitled: “An Act to grant the 
aid of the State to the New Orleans, Opelousas and Great Western 
Railroad Company by subscription to the stock thereof.” 

Under that Act the State was to subscribe for 48,000 shares for one 
nillion two hundred thousand dollars, $1,200,000, or one-fifth of the 
capital stock. 
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The Act declares that payment of said shares shall ‘be made in bonds 
of the State in manner and form as provided by law. 

In 1874 Act No. 3 was passed providing for the funding of obliga- 
tions of the State by exchange for bonds. 

In 1873 Act No. 11, E. 8., p. 110, was passed to supplement the Act 
of 1874, 

The second Section of the Act of 1875 reads: “that the following 
issue of bonds and warrants, so far as the same may be now outstand- 
ing, are declared questioned and doubtful as to their legality and 
validity, and said Board of Liquidation are hereby prohibited from 
issuing bonds, authorized by Section one of the Act No. 3 of 1874, in 
exchange therefor, until the legality, validity and consideration of the 
same shall have been tested under the provisions of this Act and a 
final decree rendered as to their legality, validity and consideration.” 

The second paragraph of the Section declares that the bonds alluded 
to and thereafter specified are considered and held as belonging to the 
redemption of the State debt funds and the free school funds, and are 
bonds of the State of the various issues which had been redeemed or 
never issued, and which have been reported by the auditor of public 
accounts as missing or which were sold under Act No. 83, approved 
May 25, 1872, and issued or reissued. 

The Section next proceeds to enumerate the bonds considered *ques- 
tioned and doubtful.” Among those named conspicuously figure those 
in aid of the New Orleans, Opelousas and Great Western Railroad 
Company for $79,000, of which the bonds declared upon are said to 
form part. 

Under the provisions of Section first of the same Act of 1875, as well 
as under his specific allegation, which is in the very words of the 
statute, and particularly in the presence of the special denial of the 
Board of Liquidation, and of the strong reflection cast upon his bonds, 
it was the duty of the plaintiff to prove that they had issued in striet 
conformity to law, not in violation of State or Federal Constitution, 
and for a valid consideration. 

In this he has failed. 

There is no evidence that the State ever subscribed for the stock, 
and the bonds do not show on their face that they were issued under 
the authority of Act 176 of 1853, or in consideration of stock subscribed 
in furtherance of that Act. 

The presumption that all conditions precedent for the issue of the 
bonds had been complied with, when they are uttered, does not exist 
as an invariable rule. It certainly cannot be invoked where, as 
is the case in the present instance, the bonds do not even refer to 
the law of 1853, under which it is claimed they were issued. Gener- 
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ally the recitals in bonds not only refer to the law relative to their 
issue, but contain, at least on the reverse, either the entire law, or an 
extract from it. It is not until after the identification has been shown, 
that the reissue under the Act of 1872, No. 81, can be claimed to have 
taken place. The bonds reissued and claimed to be valid must be 
proved to have originally issued in conformity to law. 

The consideration, which the Funding Acts require to be proved, is 
not that given by the holder of the bond who seeks payment, but that 
received by the State at the time of the issue. The plaintiff cannot claim 
that the burden was upon the State to prove want of consideration. 
By submitting himself to the requirements of the Acts he has assumed 
to prove that the bonds were issued in strict conformity to law and for 
a valid consideration received by the State. That, he has not done at 
all. 

In the case of Lord Cecil et al., 30 An. 34, this Court held that bonds. 
of the State, which are described in the supplemental Funding Act of 
1875 as “‘ questioned and doubtful,” cannot be legally funded by the 
Board of Liquidation until they have been scrutinized and declared 
valid by this Court, upon whom rests the responsibility. 

It was there held that although such bonds be negotiable in form 
and have passed into the hands of innocent third persons, who have 
purchased them in open market, before their maturity and for a val- 
unable consideration, they nevertheless will not be a valid debt of the 
State, unless the holders affirmatively prove that they were issued in 
accordance with law, and for a valid consideration. 

The rule of the commercial law in favor of the holders of ordinary 
negotiable paper is not applicable to such bonds. 

As the plaintiff has not shown that the bonds which he holds were 
issued in strict conformity to law and fora valid consideration received 
by the State, he must fail in this appeal. 

It is, therefore, ordered and decreed, that the judgment appealed 
from be reversed, and that this case be remanded for further proceed- 
ings according to law. 





DISSENTING OPINION. 

Fenner, J. My reading of the supplemental Funding Act of 1875 
convinces me that if does not intend or purport to raise any question 
as to the original validity, legality or consideration of the bonds issued 
under the Act of 1853 in favor of the New Orleans, Opelousas & Great 
Western Railroad, or as to the constitutionality of that Act. Under 
the plain terms of the supplemental Funding Act, it only questioned 
a small part of said bonds, which, having been taken up or held by 
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the State, had been sold and reissued under Act 81 of 1872, and on that 
ground alone. It is equally clear, that the only issues intended to be 
raised by the answer of the defendant in this case were the constitu- 
tionality of the Act of 1872, and the legality, validity and considera- 
tior of the reissuance of said bonds under said Act. This is apparent 
from the briefs filed herein by both parties, in which the issues last 
stated are the only ones referred to. 

The Court remands the case for the examination of questions never 
raised or referred to by the parties or suggested by the Funding Act. 

The genuineness of the bonds presented is undisputed. It is noto- 
rious that all bonds of the same class have been funded, except those 
questioned by the supplemental Funding Act, for the reasons therein 
stated. 

I think the proper issues in the case should be decided, and that in 
remanding the cause, for the purposes stated in the majority opinion, 
we impose upon relator a duty entirely superfluous, and which, owing 
to the lapse of time, may possibly be difficult of performance. 

I, therefore, dissent. 





On REHEARING. 

The opinion of the Court was delivered by 

MANNING, J. The bonds offered for funding by the plaintiff are 
signed by Governor Hébert, by the Auditor, Treasurer, and Secretary 
of State. The genuineness of none of these signatures is denied, or in 
any manner questioned. - The form of the bond is literally copied from 
the Act of 1853. In the absence even of suggestion to the contrary, 
we must assume that bonds, signed nearly thirty years ago by the 
Governor and other State officers, were executed and issued in virtue 
of a power conferred by law, and pursuant to its requirements. Ham- 
lin vs. Bd. Liq. 30 Ann. 447, 

In remanding the case we required proof that the State subscribed 
for the stock of the Railroad Company, and that the bonds were issued 
in payment of that subscription. We are now satisfied this was error. 
It is virtually requiring an impossibility, since at this interval with 
the derangements that have occurred in it. such testimony is not ac- 
cessible, but if it was at hand, it is raising an issue outside of the 
pleadings, and requiring proof the production of which the defendant 
waived. 

The question raised by the answer is the alleged confusion, conse- 
quent upon the State buying up these bonds after they had been issued, 
and the alleged illegal resale of them under the Act of 1872. That 
Act has been declared unconstitutional quoad the bonds belonging to 
the Free School fund, (Durant’s case, 29 Ann. 77) but the proof in this 
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record is complete that the plaintiff’s bonds never formed a part of 
that fund, and in Sun Ins. Co. case, affirming Durant’s, three of the 
eleven bonds then offered were found not to have belonged to that 
fund, but to have been sold under the Act of 1872, in both features 
like the bonds now offered, and the Court ordered them funded. Sun 
Ins. Co. vs. Bd. Liq. 31 Ann. 175. 

Of the bonds sold under the Act of 1872, over a million dollars in 
amount belonged to the school fund, the others to the fund for the 
redemption of the State debt. The bonds of the plaintiff were in this 
latter class. Many years after they had been issued and been put on 
the market, the State bought them with the fund she had created for 
the redemption for her debt, and they were in possession of her officers 
when sold again under the Act of 1872. She would not have bought 
invalid bonds, or bonds that had not been primarily issued in strict 
conformity to law, or that were otherwise tainted. Her own act in 
thus purchasing them for her own purposes stamps the original issue 
of them with the marks of conformity to law, constitutionality, and 
valid consideration. 

It is therefore manifest that the inquiry as to the legality and va- 
lidity of these bonds, and others in consimili casu, directed to be made 
by the supplemental funding Act of 1875, refers to the sale of them 
and reissue under the Act of 1872, and it is so treated in the pleadings 
and in the briefs on both sides. 

Confusion did not ensue on the State’s purchase of them prior to 
1872, or if it did, the State cannot avail herself of the plea since she 
held them out to the world as her obligations for a second sale. The 
constitutionality of the Act is attacked because its title does not indi- 
cate the creation of a debt. The debt had been already created in the 
shape of ‘‘ State warrants and certificates of indebtedness,” and the 
title includes the creation of “a fund for the payment” of them. 
Another objection is that the General Assembly was prohibited from 
contracting a debt exceeding a hundred thousand dollars without pro- 
viding adequate means of payment in the same law. No new debt 
was contracted by the Act of 1872, but means were provided by it for 
the conversion of a debt already existing into another—the substitu- 
tion of one kind of obligations to another, a change in the instrument 
evidencing the debt. With the policy or impolicy of that legislation 
we have nothing todo. We have been often compelled to recognise 
and enforce legislation that did not commend itself to our judgment, 
but we should no more trench upen the legislative department of the 
government than we would permit it to intrude into our sphere. 

As was said in Hamlin’s case supra, the question which alone interests 
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the State and which the supplementary funding Act directed to be 
determined contradictorily with the Board of Liquidation, is whether 
the bond presented for funding is a valid obligation of the State, and 
as such entitled to be funded. The bonds of the plaintiff conform to 
the requirements of that Act and should be funded. Therefore, 

It is ordered and decreed that our former judgment be set aside, and 
that the judgment of the lower court is affirmed with costs, 








No. 8753. 


SUCCESSIONS OF JEAN WEBRE AND OF HIS WIFE, DoOROTHEE 
DESLATTES. 

A buaband may convey to his wife his interest as beneficiary heir in a succession. Such in- 
terest is susceptible of delivery, though the succession, at the time, is under administra. 
tion. Nor does the wife, by a purchase of such interest, bind herself for her husband's 
debts. <A recognition of such transfer by the administrator in his account, and his pro- 
posal to pay the fund representing such interest to the wife, is evidence sufficient of his 
receiving notice of such dation. No notice to the co-heirs is requisite. 


PPEAL from the Twentieth District Court, Parish of Lafourche. 
Knoblock, J. 


Moore & Badeaux for Opponent and Appellee : 


z. 

First. Delivery is not the mere consequence, but is the easence of a dation en paiement. C. 
C. 2656; Pothier, Contract of Sale, par. 602 ; 3 M. 226, 269; 12 La. 375; 20 An. 282; 21 An. 
322; 27 An. 616; 28 An. 308; 30 An. 1114, 

Second—(a) <A thing not susceptible of delivery cannot be the subject of a dation en paie- 
ment. 

(b) An heir's undetermined and residuary interest in a succession under administration 
cannot be the subject of a dation, because there can be no delivery until that interest is 
fixed and determined. 24 An. 85. 

(c) Property in expectancy may be the object of a contract of sale, but not of a dation en 
paiement, as the latter requires delivery. 3 La. 154; 15 An. 165; 19 An. 17. 

Third. The residuary and undetermined interest of an heir in a succession is a movable. 31 
An. 748; 12 An. 864. 

Fourth. There is no synonymy between ‘“ residuum” and “ entire," hence, when an heir's 
rights are limited to his claiming the residuum of a succession (if any residuum exists) 
after the payment of debts and charges, that right can never be considered ‘ an action to 
recover an entire succession.” 2R.1. 

Fifth—(a) As a general rule the tradition of immovables is considered as always accom. 
panying the public act of transfer, ‘‘ but from this general provision those cases must be 
excepted in which there is an evident legal obsfacle to the delivery. The law cannot 
consider that as done which cannot be legally done.”’ Emerson et al. vs. Fox et als., 3 
La. 181. : 

(o) “The tradition or delivery is the transferring of the thing sold intothe power and posses- 
sion of the buyer.” C. C. 2477. 

(c) As long as the succession of the ancestor is under administration for the purpose of pay- 

ing debts, as this succession is, the heir cannot dispossess the succession representative 
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without first tendering the amount necessary to pay the debts and charges of the succes- 
sion. It is optional with them to do so, but they cannot take away the seizin without 
complying with this essential prerequisite. 33 An. 605, and cases there cited. 

(@) In the instant case, the heir, the tvansferrer, had not complied with this ‘ essential” 


prerequisite. He had, therefore, no “ power” over and “ possession ” of the thing given 
in payment, and, therefore, could not transfer any ‘‘ power and possession ” unless it be 


said that the transferree acquires greater rights than the transferrer had. 


~ 


Hence, though the thing given in payment be an immovable, there ‘existed a legal ob- 
stacle to the delivery,” and the case is ‘excepted from the general rule that delfvery 
accompanies the public act of transfer. The law cannot consider that as done which can- 
not be legally done.” 3 La. 181; see Pothier, Contrat de Vente, No. 318; 31 An. 747. 
Sixth. If it be said that the transferree was given the * power” to go into “ possession ” by 

complying with the “essential prerequisite,” the answer is that she did not avail herself 
of that *‘ power; and if she did, by either paying or offering security for the debts due 
by the heir, (her husband and transferrer).sbe would simply have been contracting and 
binding herself for her husband's debts, which she is probibited by law from doing. [See 
infra.] 

Seventh—(a) The tradition of incorporeal rights is to be made either by the delivery of the 
ticles and of the act of transfer, or by the use made by the purchaser with the consent of 
the seller. C. C. 24s1. 

(6) No titles were delivered and no ‘‘ use” whatsoever was made by the purchaser, with or 
without the consent of the seller, of the thing given in payment. 

(c) To constitute a delivery under this Article there must be both the transfer of the “ titles 
and the “use.” See Boileux, Vol. 5, p. 645. 

Il. 

Firet. A sale by an heir of his interest in a succession is an acceptance pure and simple. C. 
C. 1002, 968, 1013; 29 An. 348 

Second. A succession consists of rights and obligations, (C. C. 871 et seq.) hence, a purchaser 
of a succession interest buys the rights and binds himself for the obligations of the 
heir whose interest he has purchased. 6 R. 488; 31 An. 747; 34 An. 952; Dalloz et Verge 
Code Civil Annoté, Art. 1696, Nos. 51, 55; Pothier, Vente, Nos.°541, 546, 530. 

III. 

First—(a) The transferree is only possessed against third persons after notice has been given 
to the debtor. C. C. 2643. 

(b) The co-heirs are the debtors. Gilbert & Sirey, Codes Annotés, Art. 1690, No. 2. 

Second. Registry is not notice sufficient to bind third persons. 5 N.S. 181. 

av. 
First. The interest of the vendor is shown to be worth triple the amount for which he as 


(e 


sumed to sell. 
Vv. 

First. Where there has been no delivery, the judgment creditor may seize the property of 
his debtor without resorting to the revocatory action. C. C. 1923; 1An.50; 12 M. 250; 
ik An. 606; 16 An. 266; 26 An. 383; 21 An. 194, 414; 6 An, 753. 

Second. Publication of the filing of an account and tableau is citation to heirs and crediters. 
10 R. 118; 18 An, 263; @ An. 378, 

Third. An opposition to a tableau of distribution is an answer, 28 An, 607. 

Fourth. Our seizure properly made. 31 An. 741; 32 An. 594. 





J. S. Goode for Mrs. L. Webre: 


The rights of Mrs. Leonard Webre, the assignee, accrued prior to the claims of the opponent, 
Herwig ; and the latter's jadgment against the husband was of date subsequent to that 
of the transfer which it is sought to annul. A creditor is absolutely without legal right 

to contest the rights of parties under a contract antedating his own claim. 32 An. 1150. 
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The present is virtually an incidental and collateral attack upon a contract, as to which not 
only is fraud or simulation not alleged, but which it is admitted is perfect in form, and 
based upon a bona side and suflicient cousideration. Without pleading fraud or simulation The 
to annul a contract, not absolutely void upou its face, a direct action is always indis- 
pensable. 15 An. 177, 221, 302,553; 19 An. 53; 18 An. 166; 6 An. G88; 21 An. 271; 20 
An. 41; 30 An 374; & An. 46; 23 An. 260; 23 An. 175, 772; 24 An, 224; 25 An. 35; 29 
An. 12; 30 An. 511; 32 An. 506; Louque’s Digest, p. 483, See. 21. be 

A contract will not be annulled in the absence of one of the principal parties to it. Leonard — 
Webre, the vendor, has never been cited, and is not before the court. 

There has been no legal seizure made by the sheriff under the judgment of the opponent. At 
the date of that pretended seizure of the property in question it was no longer in a state of 
indivision, but consisted of specific articles—money and notes. The former could only “= 
be reached under garnishment process, aud the notes themselves should have been seized. 

18 An. 57; 6R 345; 16 An. 105; 7R. 500; 2 An. 338, 7285, 910 ; 28 An. 124; 3 An. 390; 4 
An. 369; 6 An. 531, 581. ° 
Opponent cannot consistently claim a privilege by virtue of his seizure when the possession 
‘ of the sheriff has been identical with that derived by Mrs. Leonard Webre, under the 
transfer, the nullity of which is sought for the want of possession. In both instances the 
possession was constructive, and followed the act by operation of the law itself. 





It is the policy of the liw to guard with jealous care the rights and interests of minors and ¢ 
married women. Al! doubts are construed in their favor, and as to them the doctrine of ¢ 
estoppel has no application, 8 An. 484; 27 An. 341. 

The law favors dations en paiement when honestly made. 22 An. 398. $ 

‘* Two essentials are requisite to the validity of a dation en paiement by the husband to the Vi\ 
wife: Ist, that the husband should be really indebted to her; 2d, that the fair value of of 
the property should not exceed the amount actually due to her.” (Lehman, Abraham & 

Co. vs. Levi, 30 An. 750; 23 An. 163.) Leonard Webre's interest in his mother’s succes- 
sion, as shown by the tableau, is $3,330.55. Her claims against her husband at the date wi 
of the dation ix admitted to have been $3,796 27 jit 

A sale by authentic act from the husband to the wife will erase all mortgages subsequent in ( 
rank to her’s—an exception in legal practice. 26 An. 593; C.C. 2399, 2402, 2421; 8 An. 
484; 27 An. 341; 22 An. 32l; 33 An, 532. hei 

All persons have the capacity to contract, except those whose incapacity is especially declared col 
by law. C. C. 1782. ces 

A contract of sale from the husband to the wife may legally be made to replace her dotal or ke 


other effects alienated. The word sale is not found in the Article, which provides fur a 
transfer of property. C. C. 2446. 

Incorporeal ol'jects may be sold—" such as a debt, an inheritance, a servitude, or ang other to 
vights."” C.C 2449; 24 An. 85; 26 An. 292, 669; 31 An. 741. 


Four essential ingredients constitute a valid sale: Ist, capacity to contract; 2d, consent; 3d, bs 
a certain object; 4th, a lawful purpose. Itis admitted that all these essentials exist as to = 
the contract now in question. C. C. 1779. ( 

The registry of authentic act constitutes within itself delivery of possession. 30 An, 968; 32 the 
An. 1152. , 

A dation en paiement is but a technical expression, and such a contract may be made in the 
form of an ordinary sale. C. C. 2446; Rabassa vs. Castein, 5 An. 493. pr 

A judicial acknowledgment dispenses with the necessity for a previous service of notice. the 
Prior to Herwig's seizure the administrator acknowledged that he had taken cognizance tig 
of the transfer from Leonard Webre to his wife, and refers to the book and page of the 
registry. Vide record, pp. 5 and 11. F 

A sale from a husband to his wife of his residuary interest as an heir, involves no assumpsit int 
by her of his debts. The residuum only is conveyed, and the wife takes the property cum po 


onere. It is no assumpsit even when property is transferred burdened with a superior to 














NEW ORLEANS, MARCH, 1883. 269 





Snecessions of Webre and Wife. 





mortgage. Newman & Co vs Eaton and Wife, 27 An.341; Levy, Executrix, vs. Morgan, 
33 An. 532; vide 27 An. 503; 30 An. 1067; 31 An. 741; 32 An. 849. 

The eventual and residuary interest of an heir in a succession may not only be an object of 
sale, but is susceptible of being mortgaged. It is an entirety—one and indivisible—and 
is really immovable in its nature. C. C. 463, 471; C. P. 45, 164, 165; Bonneau vs. Poydras 
2 Nob. 1; Marcenaro vs. Mordella, 19 An. 776; David Bone vs. Sparrow, Curator, 11 An. 
185; Weber vs. Ory, Administrator, 14 An. 537; Hickman vs. Freret, 30 An 1069. 

‘When an heir becomes the joint proprietor of mortgagable hereditary property, the mort- 
gage resulting from the recording of a judgment against him attaches to bis part or por- 
tion thereof, subject, however, to the prior debts and mortgages of the succession, and its 
enforcement is dependent upon the final settlement of the succession.” 

‘* The answer depends on the solution of the primary question whether or not a judicial mort- 
gage attaches to the undivided share of an heir in the mortgagable property of a suc- 
cession. Some doubt is cast upon this point, in the opinion of two of the Judges, in 
giving the decision of the majority of the Court in the case of Voorbies vs. DeBlanc, 12 
An. &64; but an examination of that case will show that the point was not decided, nor 
was it directly presented.” Succession of Widow Tureand, 21 An. 253; 12 R. 450; 3 An., 
34, 36; 9 An. 212; 12 An. 236; 19 An. 167; C. C. 3268, 1434; 3 An. 5465 7 An. 9, 612. 


The opinion of the Court was delivered by 

Topp, J. The faets underlying this controversy are briefly these : 

Jean Webre died in the Parish of Lafourche in 1874, leaving a sur- 
viving widow in community, Dorothée Deslattes, and twelve children, 
of whom Leonard Webre was one. 

On the 25th of January, 1882, Dorothée Deslattes, the surviving 
widow, also died. An inventory of the two successions was made on 
ilth February following. 

On the 16th of same month Leonard Webre, one of the children and 
heirs of the two deceased, as stated, by an act of dation en paiement 
conveyed to his wife, Mary A. Frost, his interest in his mother’s suec- 
cession, as a beneficiary heir thereto, the delivery of which was ac- 
knowledged and the act duly recorded on same day. 

The consideration of the transfer was a debt owing by the husband 
to the wife—of which there is no dispute—and the price’ stipulated 
was the estimated value of the interest sold, according to the invento- 
ried appraisement. 

On the 2d of March following, an administrator was appointed to 
the two successions. 

After having caused a sale of the plantation—which constituted the 
principal property of the suecessions—oun the 30th of December, 1882, 
the administrator filed a provisional account and tableau of distribu- 
tion of the funds in his hands. 

In the account he recites that Leonard Webre had sold his right and 
interest in his mother’s succession to his wife, Mary A. Frost, and pro- 
posed to pay this interest, to the extent of the funds to be distributed, 
to her. 
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After the filing of this account, and on the same day, Herwig, a 
judgment creditor of Leonard Webre, caused to be seized under a writ 
of fi. fa. this interest of Webre purporting to have been transferred to 
his wife, and on the 9th of January, 1883, filed his opposition to 
the account, wherein he claimed that this interest, or.the fund repre- 
senting it in the administrator's hands, should be paid to him by 
virtue of his said seizure. 

There was judgment recognizing this claim of Herwig, and ordering 
the fund designated to be paid to him, in preference to Mrs. Webre ; 
and from this judgment Mrs. Webre has appealed. 

The grounds of opposition urged in the court of the first instance 
and in this Court to the claim of Mrs. Webre to the fund in question 

_by Herwig, and of his better right thereto, under his seizure, are sub- 
stantially these: 

1. That the dation of Leonard Webre to his said wife was invalid 
and inoperative, because there was no delivery to her of the thing or 
right sold; and that the same was not susceptible of any kind of 
delivery. 

2. Because, by the purchase of her husband’s interest in his 
mother’s succession, she, the wife, by legal implication, assumed the 
payment of her husband’s debts therein, which rendered the act null 
and void. 

3. That no notice of the transfer of the right in question was given 
to the debtor. 

4. Because the price or consideration of the transfer was inadequate. 

First. The Code in the 2d chapter, under the title of ‘ sale,” author- 
izes a contract of sale between husband and wife under circumstances 
shown to exist between the spouses in this instance. It treats of, or 
virtually designates, the transfer therein mentioned asa sale. C.C. 
2446 ; 5 An. 493. 

Not only corporeal objects may be sold, but incorporeal things, such 
as a debt, an inheritance, a servitude, or any other rights. C. C. 2449. 

It cannot be controverted, that whatever may be the subject of a 
sale may also be the subject of a giving in payment, for the main dif- 
ference that the law recognizes between the two contracts is, that the 
former is perfect by mere consent of the parties, whilst the latter ‘‘is 
made only by delivery.” C. C. 2655; 20 An. 282. 

It may also be regarded as axiomatic, that whatever the law permits 
or authorizes to be sold can be delivered, that is, is susceptible of some 
mode of delivery. 

Where the thing sold is corporeal, a tangible, movable thing, there 
ean arise no difficulty in understanding and fully appreciating the 
meaning of delivery with respect to it; for the Code declares “ that 
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this tradition (delivery) is the transferring of the thing sold into the 
power and possession of the buyer.” 

Where the thing sold consists of an inecorporeal right, as in this 
instance, a ‘“‘right of inheritance,” an interest in a succession, the 
only delivery that can be made is a constructive delivery; but such 
delivery when made is as effective as the actual delivery of a tangible 
object. 

Art. 2481 declares: ‘The tradition of incorporeal rights is to be 
made either by the delivery of the titles and of the act of transfer or 
by the use made by the purchaser, with the consent of the seller.” In 
this case the delivery was acknowledged in the act; the act was passed 
before a notary and duly recorded, which involves the delivery of the 
act; it sets out at length of what the succession consists, with a de- 
scription of the property composing it, and of the vendor's claim 
thereto by inheritance, and defines his share. There was no other 
title, under the terms or meaning of the Code, to be delivered. 

No express proof of any use made by the purchaser of the right 
transferred, as the Article suggests, appears in the record, but it is 
shown that the administrator of the succession, who might be regarded 
as the custodian of the right, recognized the purchaser as the owner of 
it, and so reported in his account, and it is to be presumed at the 
wife’s instance; and this might be construed as a use made of the 
right—-the procuring its recognition. 

If the delivery is to be governed by C. C. Article 2643, cited by op- 
ponent’s counsel, which, in referring to transfers of rights or claims, 
provides “that the transferree is only possessed, as regards third 
persons, after notice has been given to the debtor of the transfer hay- 
ing taken place,” whilst the applicability of the Article to the instant 
case might be questioned, from the doubt that naturally arises as to 
the existence of a debtor, with reference to a right of this kind, still 
the administrator, rather than the heirs, might more properly be 
regarded as such debtor, since the fund in dispute is in his keeping 
and is to be paid out by him. 

There is no evidence of the service of a notice of this transfer upon 
the administrator, but he did have notice of it, and notice before it 
purports to have been seized, for he makes express mention of it and 
fully recognizes it in his account, as before stated. 

Our conclusion on this point is, therefore, that the right sold was 
susceptible of being conveyed by a dation en paiement, and that there 
was a tradition or delivery of the right, within the meaning and in- 
tendment of the Code, before any seizure of the same was made by 
Herwig, the opponent. 

Second. It is true that Article 1002 of the Civil Code declares that a 
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sale, made by one of the co-heirs of a succession of his right thereto, 
is considered to be, on his part, an acceptance of the succession ; and 
inasmuch as by Article 1013 of the Code, a simple acceptance of a sue- 
cession by an heir binds him personally to pay the debts of the succes- 
sion, it is argued that the purchaser of the right assumes the liability 
of the heir. From this it is further argued, that as the wife in the 
instant case was the purchaser, such purchase involved the assump- 
tion on her part of the husband’s debts or liabilities, and such assump- 
tion being in contravention of a prohibitory law, is void, and renders 
the purchase a nullity. 

This entire argument pre-supposes that this sale or conveyance by 
the heir in this instance, from which his acceptance of the succession 
pure and simple is deduced, was made when no act or proceeding had 
taken place that entitled him to the benefit of inventory; but that 
upon the opening of the succession he had assumed the quality of an 
heir, unconditionally and without qualification, by going forward and 
selling his interest in the succession. The authorities cited by the 
counsel refer to the liabilities of an heir who thus unconditionally 
accepts and the obligations of the purchaser who buys under these 
circumstances. 

In the instant case we find, however, that one of the heirs had 
applied for an administration of the succession, and that an inventory 
of’ the same had been made before the dation from Leonard Webre to 
his wife was passed, and that a few days thereafter the administrator 
was appointed and qualified. In the act in question Webre declared 
himself a beneficiary heir and conveyed only his rights as such. The 
previous application for an administration and the taking of the inven- 
tory entitled him to the benefit of inventory and fixed his status or 
- capacity as that of a beneficiary heir. As such he was not bound for 
the debts of the succession beyond the assets thereof, and his trans- 
ferree, of course, was not bound to a greater extent. . 

The wife simply purchased the right or interest of her husband in 
the succession subject to the payment of its debts—his residuum, in 
other words—and bound herself for nothing. There is, therefore, no 
force whatever in this ground of the opposition. 

Third. From the remarks we have made on the first point of this 
opposition it will appear, that if any notice of the conveyance of 
Webre’s interests to his wife was necessary, it was to be given to the 
administrator, as custodian of this interest, and that the account of 
this administrator explicitly declared that the fact of such transfer had 
been made known to him, and was duly recognized by him. A notice 
to his co-heirs would have been without meaning or significance. 
Fourth. The evidence does not show that the consideration of the 
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transfer was wholly inadequate and out of proportion to the value of 
the interest conveyed; on the contrary, the transfer appears to have 
been made at the valuation fixed by the sworn appraisers who made 
the inventory, and whose estimate is not contradicted by opposing 
evidence. 

There has been a great deal of discussion by counsel on both sides, 
as to whether this interest sold was a movable or an immovable; but 
under the views we entertain of the matters in controversy, as already 
expressed, we do not think this question properly arises, or is neces- 
sary for our determination. 

For these reasons our conclusion is, that the opposition of Herwig 
was improperly maintained. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court, in maintaining the opposition of Philip F. Herwig to 
the provisional account and tableau of Edmund Webre, administrator 
of the Successions of Jean Webre and his wife, Dorothée Deslattes, be 
annulled, avoided and reversed; and that the claim to the fund, pro- 
posed in said account to be paid to Mrs. Leonard Webre, preferred by 
the said Herwig, be rejected, and his opposition dismissed at his costs 
in both Courts. 








No. 8655. 
JAMES McUONNELL vs. THE City oF NEW ORLEANS. 


Ordinances of the City Council of New Orleans recognizing the claim of an attorney, who had 
been employed as special counsel of the City in important litigation, and providing for 
part payments of his fees, interrupt prescription on the claim. 

A contract couched in clear and unambiguous terms cannot be avoided as meaning a differ- 
ent agreement than the terms used import, and the letter of the contract must prevail, 
instead of invoking the remote intent of the parties. 

PPEAL from the Civil District Court for the Parish of Orleans, 
Houston, J. 


Sam’l P. Blanc for Plaintiff and Appellee. 
Chas. F. Buck, City Attorney, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff seeks by this suit to enforce payment of the 
amount due him by the City of New Orleans as compensation for his 
services as her attorney in the defense of numerous suits of immense 
magnitude, all growing out of the celebrated ‘ Gaines case.” 
35 
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The amount claimed is 360,263.30, subject to a credit of $2,500 paid 
to him in the year 188], and the City appeals from a judgment in favor 
of plaintiff for the full amount of his claim. 

The plea of prescription of three and of ten years, set upin the lower 
court is virtually abandoned on appeal, and could not have been 
maintained under the evidence in the record, which exhibits nnmerous 
ordinances of the City Council, recognizing the claim of plaintiff for 
fees due him in the “ Gaines case,” and making provision for the par- 
tial payments of the same. 

In point of fact, a correct interpretation of the last ordinances of the 
City Council on the subject of plaintiff’s claim would justify the con- 
clusion that nothing is left for judicial action in this case but the 
pecuniary value of his services, which have never been fixed in any 
agreement or contract with the City Council. 

By an ordinance of the Couneil designated as No. 7220, passed in 
July, 1881, it was resolved ;: 

“ That the sum of twenty-five hundred dollars (32,500) be and the same 
is hereby appropriated to James McConnell, Esq., on account, for profes- 
sional services rendered in the Gaines case, as detailed in his letter of June 
16, 1881 ; provided that the AMOUNT OF SAID INDEBTEDNESS shall be here- 
after determined by two competent experts without delay, one to be se- 
lected by the mayor of the City of New Orleans, and the other by the 
said McConnell, and in the event of their failing to agree, said experts 
to select an umpire whose decision shall have the force of the thing 
adjudged between the said parties; and the administrator of public 
accounts warrant on the administrator of finance in payment of this 
appropriation whenever there shall be money in the City treasury to 
the credit of the proper fund and not otherwise appropriated.” 

This ordinance was amended on January 24th, 1882, by an ordinance 
designated as No. 7580, as follows: 

“* Be it resolved, that Ordinance No. 7280 be so amended that, in lieu of 
the appointment of experts as therein provided, the AMOUNT OF SAID IN- 
DEBTEDNESS shall be determined judicially without delay.” 

In the case of an ordinary litigant, we would unhesitatingly confine 
the issue to an examination into the value of the services rendered by 
plaintiff, but in the case of a corporation like the present defendant, 
we have deemed it our duty to consider and to pass upon the defenses 
which are found in the City’s answer. 

1. It is urged that all the compensation which plaintiff is entitled 
to has been determined in an authentic contract passed on the 12th of 
February, 1866, between the City and plaintiff and his associate, the 
late Hon. Miles Taylor, in which they were retained as the counsel of 
New Orleans, to represent and defend the City ‘ in all suits instituted 
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by Myra Clark Gaines, wherein the City stands in the relation of war- 
rantor of the defendants, or a party,” and in which contract they sti- 
pulated a final compensation of twenty-five thousand dollars. 

The services claimed for in this suit were rendered in suits not 
pending at the date of the contract, and in matters which originated 
after final decision had been rendered in the suits which were pending 
at the date of the contract, and which, in our opinion, were obviously 
the only suits contemplated by the contracting parties. 

It would indeed be a very strained construction which would have 
bound these attorneys as counsel for the City in all suits which could 
in the early or in the remote future grow out of a litigation of such a 
magnitude as to involve the titles of countless homes in and around 
ths City of New Orleans. 

On this point the evidence is simply overwhelming against the posi- 
tion assumed in this defense. The numerous ordinances adopted in 
the Council from the year 1869 to 1882, touching the employment of 
plaintiff as the attorney of the City in these cases, and providing for 
his future compensation, are in themselves a complete refutation of the 
City attorney’s argument on this point. 

2. Itis next urged that the item of $15,000 claimed for services 
rendered in what is termed the *‘ probate suit,” cannot be allowed, for 


the reason that plaintiff had agreed to make no extra charge for that 


suit “ except in the contingency that the Supreme Court of Louisiana 
shall decide that case against Mrs. Gaines and in favor of the City of 
New Orleans,” and that such a stipulation meant the contingency of a 
successful termination of the suit, and that the contingency was de- 
feated by a judgment in favor of Mrs. Gaines rendered by the Supreme 
Court of the United States, on error from the State Supreme Court. 

While it is true that no one, including plaintiff, ever imagined at 
that time the possibility of a federal court assuming jurisdiction in 
probate matters, and that a decision in this Court on such a question 
might have been reasonably contemplated as final by the Council, as 
well as by their attorney, yet we see nothing ambiguous in the stipu- 
lation which would require judicial interpretation in face of the clear 
language used in the agreement. 

If considered of doubtful meaning by the City authorities, the stipu- 
lation should have been explained by testimony showing a contempo- 
raneous interpretation of the agreement as a test of the intent and 
meaning of the parties to the contract. No such evidence has been 
introduced by the defense. On the other hand, plaintiff in his testi- 
timony says emphatically that he meant precisely what he said, and 
limited the contingency to a judgment of the Supreme Court of the 
State of Louisiana, and that the language was so used purposely, be- 
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cause he was not willing to take the risk of a writ of error to the Su- 
preme Court of the United States, 

We think that the point is not sustained by either the evidence, the 
law or reason. 

3. There is no foree in the objection that the judgment in this case 
eould not be executed but from the revenues of the year or years 
during which his services were rendered. 

We are not now concerned with the mode of executing the judgment 


which we may render in the case. 

The issue must be confined to the liability of the City to compensate 
plaintiff for the services on which he bases his claim. The evidence 
satisfactorily shows the immense scope and value of the services ren- 
dered by plaintiff in the “‘ Gaines case,” and fully justifies the judg- 
ment rendered in his favor by the lower court. 

An enumeration of the details of those services, and of the amount 


claimed for each separate suit or matter, would serve no useful pur- 
pose, and would drag this opinion to a length somewhat proportionate 
to the twelve bound volumes of closely printed matter making up the 
records in the various suits growing out of the “‘ Gaines case.” 

The judgment of the lower court is correct, and is, therefore, affirmed 
with costs, 

Bermudez, C. J., takes no part. 








No. 7995. 
W. C. RAYMOND ET AL. COMMISSIONERS, ETC., VS. Epwarp C, 
PALMER ET ALS, 


Officers and directors of a corporation are mandataries, and as euch liable to the corporation 
for injuries to it resulting from their breaches of duty. 

They are likewise liable for trespasses, frauds, deceits and other wrongs which they may 
commit against third persons. Commissioners or receivers appointed to liquidate a cor- 
poration may assert all corporate rights against unfaithful directors. They, likewise, to 
a certain extent, are representatives of creditors, and may, in certain cases, vindicate the 
rights of the latter; but they can exercise no actions cf this character except such as per- 
tain to the creditors ut universi, and not those which pertain to them ut singuli. 

Analysing the wri cts charged in the petition herein against the defendant officers and 
directors, many Of them are found to import injury only to particular creditors or stock- 
holders, whose rights the receivers cannot champion ; others are set forth too vaguely 
and insufiiciently to sustain the action. 

An application by a plaintiff, whose petition has been dismissed because it disclosed no cause 
of action, for leave to amend his pleadings, comes too late and must not be entertained. 
34 An. 328, reaffirmed. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. \ 
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W. S. Benedict and Chas. S. Rice for the Commissioners, Plaintiffs and 
Appellants. 

T. J. Semmes & Payne for Defendants and Appellees : 

Two of the commissioners of an insolvent bank cannot institute a suit when the law re- 
quires the appointment of three. 7 N. H. 253; 8 Md. 187; 9 Ark. 320. 

The commissioners of an insolvent bank cannot sue the directors for misrepresentation of 
the condition of the bank, whereby creditors or stockholders were deceived and sustained 
joss: such claims are not assets of the corporation, but belong to the individuals so de- 
ceived. 60 Maine, 178: 12 Blatchford, 341; 14 Ch. Div. 673; 55 N. Y. 400; 51 N. Y. 27, L. 
R.; 4 Ch. App. 384; 6 Eng. and Irish App. 390; 2 Ellis & B. 476; 5 App. Cases, 338. 
Such action is ex delicto and not ex contractu, as would be a suit by stockholders for a 
waste of assets by bad management, as in Percy vs. Millaudon, 8 N.S. and 3 La. 

The issue of paid up shares to directors of a bank does not make them responsible on a 
contract to pay for such shares; at most, they are only liaMle in damages for the market 
value of unpaid shares at the time of issue, and if they had no value there is no damage, 
and here there is no allegation of loss. 1 Ch. Div. 124: 5 Ch. Div. 322. 


Miller, Finney & Miller; Kennard, Howe & Prentiss and Jas. D. Cole- 
man on the same side, 


The opinion of the Court was delivered by 

Fenner, J. This is an action brought by the commissioners or re- 
eeivers of the Louisiana Savings’ Bank and Safe Deposit Co. against 
the late president, cashier and directors of the corporation, for five 
hundred thousand dollars, as damages resulting from their misman- 
agement and unlawful acts in their official administration. 

Numerous exceptions were interposed by the defendants, some of 
which were sustained by the judgment appealed from, which dismissed 
the action. 

So far as these exceptions are based upon the illegality and nullity 
of the proceedings under which the plaintiff commissioners were 
appointed, they are disposed of by the opinion and decree just deliv- 
- ered by us “In the matter of the Louisiana Savings’ Bank and Safe 
Deposit Co.,” wherein we affirm the validity and legality of those 
proceedings. 

The exceptions further question the right of the commissioners, in 
any event, to maintain such a suit as the one herein brought and to 
stand in judgment on such causes of action as are here propounded, 

Before stating the very various and numerous charges agaisst the 
defendants presented in the petition, we will briefly summarize the 
principles of law governing the liabilities of officers and directors of 
corporations and to what extent commissioners or receivers are enti- 
tled to sue for the enforcement thereof. 

Officers and directors are mandataries of the corporation, and, as 
such, they are liable to their principal for breaches of the duties 
assumed by them. 
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. They are also liable for trespasses, frauds, deceits, or other wrongs 
which they may commit against third persons. Thompson on Liabil- 
ities of Officers and Agents of Corporations, 352. 

Receivers succeed to all rights of the corporation and may undoubt- 
edly assert all corporate rights against unfaithful officers and directors. 
The better American doctrine seems to be that, to a certain extent and 
in certain cases, receivers are also representatives of the creditors, 
and, like a bankrupt assignee, may, as such representative, impeach 
and attack transactions of the corporation itself with others to their 
prejudice. Id. p. 378; High on Receivers, Sec. 314; Gillete vs. Moody, 
3.N. Y. 479; Talmage vs. Pell, 7 N. Y. 347. 

We are satisfied, however, that receivers can exercise no actions of 
this kind except such as pertain to the mass of the creditors. In the 
language used in a philosophic decision of the French Court of Cassa- 
tion, they may exercise actions which belong to the creditors ut uni- 
versi, but not those which belong to them ut singuli. Journal du Palais, 
1869, p. 712. 

So far, therefore, as the acts charged in the petition are of a nature 
which could only be injurious to particular persons, whether stock- 
holders or creditors, and not to the mass, or to the corporation, man- 
ifestly the commissioners have no right to champion the cause of such 
injured persons. Journal du Palais 1879, p. 241; Peck vs. Gurney, 6 
Eng. & I. App. 390; Gerhard vs. Bates, 2 Ellis & B. 476; Arthur vs. 
Griswold, 55 N. Y. 400; Wakeman vs. Dally, 51 N. Y.27; Turquand 
vs. Marshall, 4 Ch. App. 384. 

Recurring now to the petition, we find among the acts charged 
against the defendants, the following: that they falsely represented to 
the public that additional capital had been subscribed and paid for, 
and that they made and published various false, fraudulent and decep- 
tive statements of the condition and resources of the Bank. The speci- 
fications of these acts make up a large portion of the petition. Such 
acts, if committed, may have injured particular creditors who dealt 
with the Bank on the faith thereof, or particular stockholders who be- 
came such on that account; but we can perceive no direct injury to 
the corporation or the mass of creditors or stockholders resulting 
therefrom, and no circumstances are alleged supporting such injury. 

Other acts charged are as follows: that they allowed a large depositor, 
who was one of the directors, interest on his deposits ; that the Board 
held no regular meetings as required by the by-laws; that they ille- 
gally transacted business with six directors, instead of seven, as re- 
quired by the charter; that they carried worthless assets on their. 
books at fictitious valuations; that they bought a part bond and a 
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State warrant and made fictitious entries to profit and loss on account 
thereof. 

Surely such acts do not, of themselves, import any corporate injury, 
and we find no circumstances alleged to charge them with such effect. 

Another act set forth in the petition is, that the defendants issued to 
themselves and to two other parties 3,500 shares’of stock, purporting 
to be an addition of $350,000 to the capital of the Bank, when, in fact, 
said parties paid nothing therefor. How the Bank has been injured 
thereby is not stated. It is not averred that the parties have received 
any dividends or other advantage, as holders of the stock, or that the 
stock could have been disposed of to others for valuable consideration. 
The action is not ex contractu, to recover from the holders the price of 
the stock, but purely ex delicto. Indeed, it appears that separate 
actions ex contractu have been brought against the several holders. 
Clearly, there is nothing in this item to support the present action. 

Nothing remains of the petition except the following allegations: 

1. That, with the assent of the defendants, the accounts of Edward 
C. Palmer & Co. and of Warner Van Norden were largely overdrawn, 
in sums exceeding $380,000, and that the former account was 80 over- 
drawn, on the day of the suspension of the Bank, in the sum of 
$47 437.34. 

2. “That they permitted two of their number, namely, Edward C. 
Palmer and Edward Conery, to withdraw from the funds of said Bank, 
when it was insolvent to their knowledge, the sum of $47,437.34 to 
the former, and $84,000 to the latter.” 

The petition presents no enlargement of these bare averments, and 
their vagueness and insufficiency, as a basis for such a demand against 
directors, are apparent. 

As to the overdrafts of Van Norden, non constat so far as the allega- 
gations show that they have not been paid up. As to the over-draft 
of Palmer & Co., the petition does not advise us when it was made, or 
under what cireumstanees. For aught that appears to the contrary, it 
may have been innocently allowed, and may, even now, be a perfectly 
good asset of the Bank, no charge being made that Palmer is insolvent. 

The permitting of depositors, even though directors, to withdraw 
their deposits from the Bank, at any time before the suspension of the 
Bank, may, or may not entail responsibilities on the directors, accord- 
ing to circumstances. Certainly, something more than mere knowl- 
edge of insolvency would be essential to sustain such liability. Direc- 
tors are not bound to close the doors of the Bank the moment its 
insolvency becomes apparent, under peril of becoming personally 
responsible for all sums withdrawn thereafter by depositors or others. 
Such dangers are frequently tided over, and other important corporate 
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interests may demand the keeping up of the struggle. If the two di- 
rectors referred to took advantage of their official knowledge to with- 
draw their funds and thus fraudulently to secure for themselves an 
advantage over other creditors, it is possible, under proper conditions, 
that they might be held bound to refund. But, unless the directors, as 
a body, wilfully and fraudulently connived at and participated in the 
giving of such unlawful preferences, they cannot be held liable. 

For some of the acts set forth herein the defendants might, under a 
proper and sufficient petition setting forth all essential facts and speci- 
fications, be required to answer at the suit of plaintiffs. 

As to such causes of action, however, the exceptions to the vague- 
ness and insufficiency of the petition were well taken. 

As to others, as we have shown, the exception to the authority of 
plaintiffs to stand in judgment, because not resulting in damage to the 
corporation or to the mass of creditors, was proper. 

Our decree affirming the judgment will be construed according to 
this opinion. 

Judgment affirmed at appellants’ cost. 





On APPLICATION FOR AMENDMENT OF DECREE. 


The opinion of the Court was delivered by 

Pocuk, J. In view of our statement that some of the acts set forth 
by plaintiffs might, under a proper petition containing clear, certain 
and comprehensible allegations, subject the defendants to meet the 
issue on the merits, plaintiffs suggest an amendment of our decree 
herein, under which they could be allowed to amend those portions of 
their pleadings. 

Their prayer cannot be favorably entertained. 

The allegations referred to have blended and intermingled together 
facts which point to a cause of action against some of the defendants 
only in their individual capacity, and other averments charging re- 
sponsibility and liability against all the defendants in their official 
capacity as directors. 

Our understanding of the issues disposed of by our decree is, that 
the determining or pivotal exception mantained, and under which the 
suit was dismissed, was that of no.cause of action. 

It is indeed very difficult to conceive of a legal mode by which a 
judgment of dismissal, maintaining the exception of no cause of action 
and suggesting the vagueness and insufliciency of certain allegations 
which apparently disclosed some cause of action, could be segregated 
and sifted so as to authorize amendments touching the vagueness and 
insufficiency of a few substantial allegations. Such a relief could not 
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be consistent with the recognized rights of the defendants under their 
well grounded exception of no cause of action. 

It is clear, on both reason and authority, that the decree which 
maintains such an exception excludes all rights of amendments. 

In the case of Hart vs. Bowie, 34 An. 323, we had recently the occa- 
sion to examine our jurisprudence on this point, and the result of our 
investigation is stated in the following language : 

** The dismissal of a petition which discloses no cause of action dis- 
poses of the suit, and no amendment can then be allowed; any amend- 
ment, under which a cause of action would be disclosed, would un- 
doubtedly change the issue, or rather create an issue where none had 
yet been presented.” * * 

We see no reasons to justify a change in our decree which, therefore, 
remains undisturbed. 








No. 8762. 
J. T. Boone AND J. W. CocKERHAM, EXECUTORS, FOR USE, ETC., VS. 
Mapison CARROLL, 


The authentic act of the ancestor cannot be attacked or contradicted on grounds of simula- 
tion or fraud, by simple heirs, but only by forced hetrs, who, in order to be heard, must 
sue as forced heirs, and must allege and prove that the transaction attacked impairs 
their legitime, and that its annulment is essential for the enforcement thereof. 

The plea of discussion urged by a third possessor in an hypvthecary action is a dilatory 
exception and cannot be pleaded after default, or in an answer after plea to the merits. 

The plea of confusion is disposed of by Pipes vs. Norsworthy, 25 An. 559. 

The demand on the debtor, required as a condition precedent to the hypothecary action, is 
not required te be made judicially. 

The third possessor cannot urge objections to the title of his own author. 


| gyn from the Tenth District Court, Parish of Red River. 
Logan, J. 


J. F. Pierson for Plaintiffs and Appellees: 


The plea of discussion is a dilatory plea. State vs. Bradley, Administrator, t An. 643; 
Dwight vs. Linton, 3 Rob. 57. 

It cannot be allowed after issue joined by default. C. P. 333. 

In relation to improper pleas in the defendant's answer, the better practice is to object on 
the trial to any testimony to support such pleas. 21 An. 272; 20 An. 194; 3 Rob. 365. 
The plea of discussion should be overruled where there is no actual tender of any specific 
sum to meet the expenses of discussion. C. C. 340%, 3047; Robechot vs. Folse, 11 L. 136; 

7 An. 142; 22 An. 42; 18 An. 652. 

The property pointed out for discussion must be property in the possession of the principal 
debtor. Womack vs. Fluker, 13 An. 196. 

A general mortgage is not extinguished by confusion on one lot of lands, because the mort- 
gagor bought another lot of lands subject to the same mortgage. Confusion of the mort- 
gage will only exist as to the lot of lands bought by the mortgagor. Pipes vs. Nersworthy, 
25 An. 559. 
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A mortgagee who has acquired his right of mortgage upon the faith of the public records, 
which show an ostensible and valid title at the time in the mortgagor, will not be affected 
or impaired in his mortgage right by proof of latent or secret nullities, or invalidities in 
the title under which he acquired his right of mortgage. Hunter vs. Buckner & Bro., 29 
An. 609; Foster vs Foster, 11 L. 408; Stockton vs. Craddick, 4 An. 285; Bach vs. Ab- 
bott, 16 An. 437; Brusle vs Hamilton, 26 An. 145 

The right of mortgage under the husband is not affected by the subsequent discovery of the 
fact that the property subject to the mortgage had been erroneously adjudicated to him 
as community, when, in fact, it was the separate property of the deceased wife's succes. 
sion. Fontelet vs. Murrell, 9 L. 298; Adanis vs. N. O. Towboat Co., 11 L. 48, 

Under C. C. 2236 the heirs claiming by inheritance are estopped by the deed of their deceased 
ancestor, unless they plead and show that the deed is in fraud or disparagement of their 
légitime. 27 An. 266; 12 An. 684, 759; 9 R. 29; 18 An. 51; 6 An. 494; 16 An. 344, 

Where there is no allegation that the deed is in fraud or disparagement of their légitime, the 
heirs will not be permitted to prove such facts. 15 An. 618; 24 An. 159; Hen. Dig., p. 
1155, No. 3, and authorities there cited. 

No one will be permitted to attack the title to property under which he holds, nor the title of 
his authors. 25 An. 558; 10 An. 327; 5 An. 677; 1 Rob. 369; 8 L. 289; 2 L. 213. 


I. B. Watkins for Defendant and Appellant. 


M. S. Jones for the Syndie, Intervenor and Appellee: 


1. A party cannot allege the nullity of the title under which he holds. Girault vs. Zuntz, 15 
An 684; Verret’s Heirs vs. Candole, 4 N.S. 402, and authorities cited; 2 L. 213; 1R. 
369; 5 An. 677; 1 N.S 577; 4 An. 250; 8 L. 239, 

2. Neither plaintiff nor defendant can deny the title of their common author. 15 An. 684; 8 
L. 239. 

3. The defendant, Carroll, having expressly recognized the title of Scheen by purchasing 
from him under it, will not be heard to controvert its validity. Ross & Addison vs. 
Pritchard, 15 An. 531, 140, 624. 

4. The demand of an intervenor must relate to and grow out of the principal action; other- 
wise it will be dismissed. A party cannot, by an intervention, change a hypothecary 
into a petitory or possessory action. ‘ His right is limited to the suit pending; to see 
that it is legally and correctly decided," as to the matters at issue between plaintiff and 
defendant, which will or may affect his rights; and to these exclusively. C. P. 328; 2 
An. 462; Carraby vs. Morgan, 5 N, S. 501; 26 An. 141; 11 An. 612. 

5. ‘A suit for the nullity of a judgment cannot be brought by way of intervention or third 
opposition. It must be brought in the ordinary form, by petition and citation.” Wool- 
folk vs. Woolfolk, 30 An. 140. ; 


The opinion of the Court was delivered by 

FENNER, J. The plaintiffs bring this hypothecary action against 
the defendant as third possessor of property acquired by him from J. 
H. Scheen, to subject the same to the payment of a judgment against 
Scheen, inscribed as a judicial mortgage against the property prior to 
its transfer to defendant. 

C. Chaffe, as syndic of Lisso & Scheen, intervenes, as holder of the 
note of defendant given for the price of the property to J. H. Scheen, 
and secured by special mortgage and vendor’s lien, asserting prefer- 
ence and priority over the judicial mortgage of plaintiffs. 

Mrs. Verona E. Armistead and others intervene as heirs of Madison 
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Carroll, Sr., and in said capacity claim to be owners in indivision 
of four-fifths of the property in dispute, free from the mortgages of 
both the plaintiffs and Chaffe, syndic. They aver that the property 
belonged to their deceased father, Madison Carroll, Sr.; that it was 
transferred by him, in 1865, to their deceased mother, by a dation en 
paiement, in satisfaction of a judgment rendered in her favor against 
him, in a proceeding for separation of property; that said judgment 
and dation were invalid, null and void, because there was no indebt- 
edness by their father to their mother and the same were mere simu- 
lations; that their mother, Mrs. E. A. Carroll, having thus no title to 
the property, none passed to J. H. Scheen, who acquired the same from 
her succession, and that, therefore, the mortgages placed by Scheen 
thereon were null and void. 

The defendant, who is likewise an heir of Madison Carroll, Sr., in 
his answers, amongst other numerous defenses, sets up the nullity of 
Scheen’s title and consequently of the mortgages as affecting this 
property, on the same grounds urged by the foregoing intervenors. 

I. The claim of these intervenors and the last mentioned defense 
of Madison Carroll may be summarily disposed of. 

The basis of the same is an assault upon the datien en paiement made 
by their father to their mother, by an authentic act. They do not 
allege that they are forced heirs of their father, or that their légitime 
was affected by the transfer aforesaid, nor is their action one to enforce 
their légitime. The exception of no cause of action was undoubtedly 
well taken. 

They sue as simple heirs. 

The Article 2236 Rev. C. C. expressly declares that “ the authentic 
act is full proof of the agreement contained in it against the contract- 
ing parties and their heirs or assigns, unless it be declared and proved 
a forgery.” 

We confess some surprise at the citation by counsel of the Succes- 
sion of Tile, 7 An. p. 97, as authority to support the right of heirs to 
contest the verity and reality of the agreement contained in the 
authentic act of their ancestor. That decision simply construed the 
word forgery in Art. 2236 to cover certain other falsifications of the 
authentic character of the act; but the act itself being admitted to be 
genuinely authentic, that is, actually passed before a notary and two 
witnesses, there is no hint in that or any authority that the contract- 
ing parties or their heirs could contradict its contents. 

The jurisprudence on this subject may now be considered as settled. 
In a very recent case, not yet reported, we said: “ only creditors and 
Jorced heirs are excepted from this rule, and the latter only to the 
extent of their légitime and for the purpose of protecting the same. 
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Outside of the légitime they stand upon precisely the same footing with 
collateral heirs or universal legatees having no rights against the 
decedent but only rights derived from him, and which he himself, if 
living, might assert.” We further said in that ease, speaking of a 
child who attacked an authentic act of her ancestor: ‘it follows that 
Kate Kerwin has no right to attack the title and mortgage of her 
mother, except in her capacity as forced heir and to the extent neces- 
sary to establish her légitime. In the present suit she asserts no such 
rights, but appears as simple heir only.” Kerwin vs. Hibernia Ins, 
Co., 35 An., not yet published. 

We repose with confidence upon the correctness of that decision, and 
it is fatal to the claim and defense now under consideration. 

Such assaults by children on the acts of their parents are not favor- 
ably considered, and must conform strictly to the requirements of 
law. 

Other formidable objections to this pretension of intervenors and 
defendant exist and are urged; but we base our ruling on this ground 
because we have, so recently, had occasion to consider and establish 
the principle here relied on, after careful examination of authorities: 

II. Amongst other defenses, defendant opposes to the judicial 
mortgage of plaintiffs the plea of discussion. 

The plea is contained in an answer filed after default taken. It is 
disposed of by a very recent decision, where we held, on most careful 
consideration, that the plea of discussion, urged by the third possessor 
in an hypothecary action to enforce a judicial mortgage, is a dilatory 
exception and cannot be pleaded after default, and when so pleaded 
must be disregarded. Chaffe vs. Ludeling, 34 An. 962. 

III. The plea of confusion of plaintiffs’ mortgage by reason of the 
fact that M. A Cockerham, for whose use plaintiffs sue, is owner of 
property under title from J. H. Scheen, subject to plaintiffs’ judicial 
mortgage, and acquired since defendant acquired his title, is disposed 
of by the authority of Pipes vs. Norsworthy, 25 An. 559, 

IV. The objection to the want of demand on the judgment debtor 
is unfounded. The evidence establishes timely demand both on 
Scheen, before his surrender, and on his syndic afterwards. No law 
required him to make a judicial demand on the latter before suing. 
Gomez vs. Courcelle, 8 An. 304. 

V. The objections to the title of Scheen, on grounds of non-pay- 
ment of price to the succession of Mrs. E. A. Carroll, from which he 
bought, do not lie in the mouth of defendant, who derives his own 
title from Scheen. He is without interest, as well as without right, to 
urge them, as he claims nothing as heir of Mrs. E. A. Carroll. 
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We find no merit in any of the other defenses urged. 

The controversy between plaintiffs and the intervening syndic, as to 
the rank of their respective mortgages, is waived by their agreement 
to submit to thé judgment as rendered. 

Judgment affirmed at appellants’ costs. 








No. 8764. 
SamvueE. L. Born vs. B. 8. LABRANCHE, SHERIFF, ET AL. 

In neither suspensive nor devolutive appeals is citation necessary, when the appeal is taken 
by motion in open court at the same term when the judgment is rendered. 

Judgments of courts, other than those of New Orleans, take effect only from the last day of 
the term at which they were rendered. Whatever may be their actual date, their legal 
dute is the last day of the term, and therefore a paity cast has ten days from the adjourn- 
ment of the court in which to file his bond for a suspensive appeal. 

The validity of attachment process depends upon the state of facts existing at the time it was 
obtained. An attaching creditor may mistake his debtor's intentions, or those intentions 
may have been correctly divined on one day, and have been changed on the next by the 
fitful debtor. If the attaching creditor had good reason to believe that his debtor was 
about to dispose of his property to defraud his creditors and attaches on that ground, and 
his process is properly served, it will not be invalidated because, in fact, the debtor after- 
wards absconded. Another creditor, afterwards attachiug on the ground that the debtor 
had left the State permanently, will not take precedence of the first attachment. 
PPEAL from the Twenty-sixth District Court, Parish of St. Charles. 

Hahn, J. 


I. De Poorter for Plaintiff and Appellant. 
Chas. A Baquié and E. T. Florance for Defendants and Appellees. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 

MANNING, J. The motion is for dismissal because the defendants 
have never been cited. 

The appeal was taken by motion in open court, made and granted 
the day after the judgment was rendered, and therefore citation was 
not necessary. 

We might stop here, since that is the sole ground stated in the 
motion, but that the meaning was stated at bar to be that a suspen- 
sive appeal bond must be perfected and presented during the same 
term the motion for that kind of appeal is made. 

This is a novel proposition. The Code of Practice gives no counte- 
nance to it, nor does any decision of this Court. 

The judgment was rendered Aug. 2, 1882, in the court for St. Charles 
Parish. That term of the court ended August 25th. The judgment there- 
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fore did not take effect till this last date. Code Prac. Art. 555. Legally 

the date of the judgment is August 25th, 1882. The appellant had ten 

days thereafter in which to file his bond. He filed it on that day. 
The motion is refused. 





ON THE MERITS.. 


The contest is between creditors for the proceeds of a sale of their 
debtor’s property insufficient to pay both. It is in the form of an 
injunction by one of them to prevent the sheriff from paying to the 
other those proceeds, the rival claimant being made co-defendant with 
the sheriff. 

Isidore Jacob is the debtor, and was a shopkeeper in St. Charles 
Parish. He went to the office of Adler & Levy, the defendants, in New 
Orleans, on January 13, 1882, and said to their clerk that he would 
go away if he could sell his stock. He would take $1000 cash for it. 
He promised to return to the office that evening, and said he should 
return to St. Charles in a few days. He did not come back to the 
office, and on the following day Adler & Levy sued out a writ of 
attachment in St. Charles, on the allegation that Jacob was about to 
dispose of his property with the intent to defraud his creditors. The 
process was served at his domicile, he being absent. 

Jacob absconded. He did not return to St. Charles. The sheriff of that 
parish met him on the Jackson Railroad train in the afternoon of the 
14th, and Jacob told him he was en route to St. Louis. He was after- 
wards heard of at New York, and later abroad. On Feb. 10th Adler 
& Levy filed a supplemental petition, alleging that Jacob had then left 
the State permanently, and prayed the appointment of a curator ad 
hoc, and citing numerous parties as garnishees under proper aver- 
ments. No additional or supplemental attachment of the stock of 
goods was prayed, no bond given. The supplemental attachment 
therein prayed was against the garnishees. 

Meanwhile Boyd, the plaintiff, had taken out an attachment on Jan- 
uary 31st, alleging that Jacob had left the State permanently, and his 
process was served by posting it on the courtroom door, as well as 
served on a curator appointed at his instance. The stock of goods, 
already in the hands of the sheriff under Adler & Levy’s attachment, 
was seized under Boyd’s writ on the day it issued. 

Each party had judgment for his claim—Boyd for $2,010 and the 
other for $4,682—and the property sold for $2,895. 

Adler & Levy contend that Boyd is estopped from disputing the 
regularity of their proceedings because he claims in this suit the pro- 
ceeds of sale of the attached property, made at their instance. Boyd’s 
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attachment was levied prior to the sale, and the proceeds were there- 
fore subject to his writ as well, each in the order of time. 
On, the other hand, Boyd insists that Adler & Levy’s proceedings 


‘are altogether null because the fact, as demonstrated by his subse- 


guent conduct, was that Jacob had left the State permanently when 
their attachment was obtained, and therefore the service at domicile 
was ineffective, and as their process was not posted on the courtroom 
door, there was not sufficient service to support the attachment. 

The validity of attachment process depends upon the conditions 
existing at the time it is sued out, and the circumstances as they give 
color to apprehensions or beliefs reasonably induced by a debtor’s 
conduet at the time. Debtors who are about to attempt to evade their 
creditors generally adopt sinuous methods. They try to deceive those 
they are plotting to defraud, so that a creditor might well mistake his 
debtor’s real intentions, and besides, those intentions might have been 
correctly divined on one day, and have been changed on the next by 
the fitful debtor, ever on the alert for new devices with which to 
mislead. 

Adler & Levy had good reason to believe that Jacob was about to 
dispose of his property to defraud his creditors. He told their clerk in 
their office that he wanted to sell his stock, and would sell for an in- 


’ significant price in order to go away. He promised to call in the 


afternoon and did not. He had not returned to St. Charles the next 
day, and presumably was endeavoring to do what he said he wanted 
todo. Promptness of action was the one thing needful. They were 
not required to wait until events had shewn what Jacob really in- 
tended to do. They acted on the state of facts as they existed at that 
moment, and cannot lose the advantage of their acting because their 
wily debtor bad the secret intention to leave the State permanently. 
He had not gotten out of it on the 14th, when their process was served. 
The sheriff saw him late on that day. 

The singular feature in his conduct is that he should have taken the 
pains to go to Adler & Levy’s office, and have there told their clerk 
what he wanted todo. We do not see or hear any suggestion that this 
was a sly way of giving a hint to those whom he would like to prefer. 
Whatever may have been his purpose, his conduct gave just cause 
for alarm to them, and they attached on the instant. Their supple- 
mental petition does not pray a new attachment. They rested on the 
original process of the 14th, and had deposited money in the court as 
a substitute toa bond. The main object of the supplemental petition 
seems to have been to obtain garnishment process, and the appoint- 
ment of a curator ad hoe, contradictorily with whom all the subsequent 
proceedings were conducted. 
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We think the proceedings of the first attaching creditors are regu- 
lar, and their claim absorbs the fund. But we cannot permit the 
other creditor to be mulcted in twenty per cent. damages, and one 
hundred dollars attorney’s fee, for testing the legality of the process 
which stood in the way of his claim. Therefore 

It is ordered and decreed that the judgment of the lower court dise 
solving the injunction is affirmed, and so much thereof as awards 
damages and attorney’s fee is reversed, and the judgment for interest 
on the sum injoined is also affirmed, the defendants and appellees to 
_ pay the costs of appeal. 








No. 8750. 


Crem WARE ET AL. Vs. ADRIEN VIGNES ET ALS. 


Where minors are interested in an immovable owned in indivision by several co-owners, a 
judicial partition is the only mode of makiug a legal division of such property. The co- 
owners of an undivided portion of a large tract of land cannot effect a legal partition of 
the same without making the owners of the other portion of said property parties to their 
suit for partition. : 

An undivided portion of a larger and undivided tract of land cannot be legally partitioned 
among the owners thereof. 


PPEAL from the Twenty-sixth District Court, Parish of St. John 
the Baptist. Hahn, J. 





Jas. D. Augustin for Plaintiffs and Appellees. 
Jules Reine and L.. De Poorter for Defendants and Appellants. 





The opinion of the Court was delivered by 


Pocuk, J. This is an action for partition, in which plaintiffs allege- 


that they are undivided owners with defendants of a certain tract of 


land measuring an arpent and a half front on the Mississippi river, by’ 


the usual depth, and forming part.of a larger tract measuring three 
arpents front on said river, which other half of said tract is owned by 
another set of proprietors, known as Similien Sheldon & Co, 

After this judicial admission of the state of indivision of the owner-: 
ship of the three arpent tract, plaintiff’s petition contains the averment 
that a division by extra-judicial act had been effected, of the original 
tract in two equal portions, the upper half of which was allotted to S.. 
Sheldon & Co., and the lower half became the property of the parties,, 
plaintiffs and defendants, in this suit. 

It is next alleged that this partition, which was made by a surveyor, 
and was not evidenced by any other act, but is shown exclusively by 
the surveyor’s return and plat, dated March 9th, 1878, was followed by 
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. 
an act of voluntary partition, by authentic act, of the upper half of 


said tract of land, between Similien Sheldon and his six joint co- 
owners, , 

The record shows that, among such co-owners, two shares were 
partially owned by two different sets of minors, and that such minors 
were represented in the act by their respective mothers, who were not 
authorized thereto by any judicial mandate or proceedings. The 
record shows further, that none of the owners of the tract alleged to 
have been allotted to Similien Sheldon & Co. have been made parties 
in the present suit for partition. 

From the foregoing statement of the pleadings, and of the facts of 
the case, it appears clearly to our minds: 

1, That there has been no legal partition of the original three 
arpent tract between the parties to this suit and their co-owners, 
Similien Sheldon & Co. 

‘The plat or survey made by the surveyor on March 9th, 1878, has 
none of the elements of a legal partition between co-owners, even if 
they are all of age, a fortiori, it can have no legal or binding effect on 
minors interested in the immovable property to be affected thereby. 

2. That the ratification alleged to have been made of such pre- 
tended partition by the act of partition between S. Sheldon & Co. in 
April, 1881, cannot be invoked as operating a legal partition, for the 
reason that minors were interested as owners, and guead them no legal 
partition could be made extra-judicially. C. C. 1323. Hence, it fol- 
lows, that the original three arpent tract is yet owned and held in in- 
divfsion by the parties to this suit on the one hand, and by Similien 
Sheldon and his co-owners on the other. 

But as the latter set of owners have not been made parties in the 
present proceeding, it is clear that no legal partition can be decreed 
and enforced in the present action. 

Hence, the judgment of the lower court, which ordered a partition 
in kind of the one-half of said tract of land, which is shown by the 
record to be yet undivided, is manifestly and glaringly erroneous ; and 
its execution would make confusion worst confounded, and would have 
fostered for the future very complicated and crushing litigation. 

The judgment appealed from is, therefore, annulled, avoided and 
reversed, and plaintiffs’ action is therefore dismissed at their costs in 
both Courts, 

37 
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No. 8482. 
SAMUEL D. BROWNE vs. JOHN W. CLARKE. 


A case having been ordered to be stricken from the docket of the Supreme Court under the 
erroneous impression that the record contained no order of appeal will, on proper 
showing, be reivstated, as the order complained of is not a final decree in the cause, 

A writ of provisional seizure was properly dissolved where the lessee offered to deliver cotton 
to the lessor, then in the ginhouse, sufficient to pay the rent, or to give a draft for the 
same, the offer being made on the day the rent fell due. 

Nor is the lessor entitled to the writ fur the value of the repairs which the lessee failed to 
make, where no demand for any specific amount was made on this account, and where it 
appears from the contract of lease it was stipulated, that on the payment of money 
rental the lessee was authorized to ship or dispose of his crop. 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 





H. P. Wells for Plaintitf and Appellant. 
J. C. Seale for Defendant and Appellee. 





The opinion of the Court was delivered by 

PocnE, J. Plaintiff moves that, as the appeal taken by him in this 
case was erroneously dismissed by us, on the mistaken impression 
that the record contained no order of appeal, the case be reinstated for 
trial on the merits of his appeal. 

Justice to ourselves requires the statement that the order of appeal 
was not correctly indorsed and was inscribed in the transcript many 
pages before the judgment and with the evidence in the case. 

A reference to the opinion rendered in the premises shows that the 
appeal was not dismissed, but that the case was merely ordered to be 
stricken from our docket. Hence, no final decree has been rendered 
in the case, and for that reason plaintiff’s motion can be entertained, 
even though the delay for applying for a rehearing has expired. 

It is, therefore, ordered, that our previous order removing this case 
from the docket be rescinded ; and it is now ordered that the case be 
reinstated for a trial of the merits of the appeal. 





On THE MERITS. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff leased to the defendant his plantation in the 
Parish of Madison, known as the “ Coleman Place,” for the year 1874. 
The consideration of the lease was five hundred dollars, and in addi- 
tion thereto, the lessee obligated himself “to keep the place, fences, 
houses, ginhouse, etc., in good repair,” and to return them in the same 
condition in which they then were. 
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The right was reserved to the lessee to keep the place on the same 
terms and conditions for five years. 

Of this last stipulation the defendant availed himself, and occupied 
and cultivated the place up to and including the year 1878. The rent 
was payable on the Ist of November of each year. 

On the 6th of November, 1878, the plaintiff instituted suit. He 
claimed the five hundred dollars, the moneyed consideration of the 
lease, and further alleged that the defendant had failed to make the 
repairs stipulated, and in addition to the five huudred dollars prayed 
for judgment for seven hundred dollars, the estimated cost or value 
of the said repairs, and that the lessor’s privilege be recognized and 
enforced for the sums claimed. 

Under the usual averments the plaintiff also obtained a writ of pro- 
visional seizure, and caused to be seized thirty bales of cotton, which 
were subsequently released on bond. 

The defendant, after pleading the general issue, averred that, when 
the suit was brought, he had on the plantation cotten sufficient to pay 
the five hundred dollars, the stipulated moneyed consideration for the 
rent, Which was tendered to the plaintiff and refused, the money being 
demanded. That arrangements were made to pay the amount through 
his local merchants, but owing to the prevalence of the yellow fever, 
could net be at once completed. It was further averred that the 
property was in as good repair as when the lease commenced, except 
the ordinary wear and decay, for which he, the lessee, was not bound. 

The affidavit on which the provisional seizure issued was alleged to 
be untrue, and it was prayed that the writ be dissolved, with two 
hundred and fifty dollars damages. 

There was judgment for the plaintiff for five hundred and eighty 
dollars, and dissolving the writ of provisional seizure; and from this 
judgment the plaintiff appeals. 

The evidence shows, that about the time the rent of 1878 became 
due, the plaintiff went to the plantation leased and found the defend- 
antabsent. The wife of the defendant offered to deliver cotton then 
under the ginhouse, or give a draft, in payment of the moneyed rent, 
#500. This the plaintiff declined to accept and demanded the cash. 

It is also shown that, when on the same day he informed a neighbor 
of the defendant of the offer made by Mrs. Clarke, the defendant's 
wife, and his declining to accept it, this neighbor offered, if he 
would go and get an order on him for the rent from Mrs. Clarke, that 
he would pay it just as he had paid him the rent the year before, 
This the plaintiff refused to do. 

It is likewise in evidence that, in the month of October, before the 
rent was due, the local merchant who furnished the plantation, when 
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about leaving the parish fora time, handed his blank draft signed to his 
clerk, and requested him to ascertain the amount of the rent owing 
the plaintiff, and fill up the draft and deliver it to him when the rent 
became due. So that ample provision seems to have been made for 
the settlement of this debt and no disposition whatever manifested to 
evade or delay its payment. Under these cireumstances we find no 
room for the grave apprehensions sworn to by plaintiff of losing his 
moneyed rent by the removal of the cotton from the plantation, which 
was the ground for resorting to the writ. 

It is, however, urged, that the defendant was indebted for the re- 
pairs he had failed to make on the place, and that the plaintiff was not 
bound to accept part of the debt, and unless the whole of it was ten- 
dered, that he had the right to seize for the entire debt. This part of 
plaintiff’s claim was unliquidated, and it is not pretended that he 
made any demand for a specific amount on account of it before bringing 
his suit. Besides, we find in the contract of lease a clause substan- 
tially to this effect: That the $500 mentioned was to be paid out of 
the first cotton picked and ginned, and that the lessee was not to ship 
or dispose of more cotton than sufficient to pay this debt until the 
same was paid; that when this amount was paid the lessee was at 
liberty to dispose of the residue of his entire crop, and that a failure to 
comply with this stipulation would afford cause for seizure by legal 
process. 

Under this state of facts we think the writ of provisional seizure 
was properly dissolved, 

The evidence satisfies us, however, that the defendant is indebted 
to the plaintiff in a larger amount for his failure to make the required 
repairs than that found by the Judge a quo. It is made reasonably 
certain that the fences were not rebuilt or repaired in the entire five 
years, and that but trifling repairs were made on the ginhouse. That 
it would require from eight to ten thousand rails put upon the fences 
to restore them to the condition they were in when the lease began, 
and considerable work on the ginhouse to restore it to its then condi- 
tion. The District Judge allowed only eighty dollars on this account ; 
we think he should have allowed, at least, three hundred dollars, and 
the judgment should be amended accordingly. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of the lower court be amended by increasing the amount therein 
awarded to eight hundred dollars, with interest at the rate and from 
the time therein stipulated ; and as thus amended that it be affirmed, 
the costs of the lower ceurt to be paid by the defendant, and of this 
appeal by the plaintiff. 
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No. 8852. 


Tue State or LOUISIANA VS. WASHINGTON MORGAN, 


An instrument which reads as follows: ‘‘ December 23d, 1882. Bleas let James Johnson 
have ten dollars worth of dry goods, $10, and send the Bill, J. DILuinerr,” which is 
transcribed in full in an indictment for forgery, supported by proper averments, is an 
order eufticient to sustain a prosecution and to justify a verdict. 

In a prosecution for forgery, the peraon whose name is alleged to have been forged is a com- 
petent witness to prove the forgery. 1 Martin, p. 214, reaffirmed. 

Proof that the accused, with knowledge of the character of the instrument, attempted to pass 
it in the parish where the charge is bronght, is sufficient proof of the venue, even where 
the instrument does not show on its face that it was executed in that parish. 

A clerical error in writing a name in an indictment cannot be invoked as vitiating the pro- 
ceeding. State vs. Given, 32 An. 782. 


Rove. from the First District Court, Parish of Caddo. Jones, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


1. The person whose name is alleged to be forged is a competent witness to prove the for- 
gery. 1M. 215. 

2. A bill of exceptions will not be considered and passed upon when it is not plain and 
explicit as to the objections of defendant and ruling of the court thereon. 

3. The Judge a qua is not confined or limited to the charge, or the use of language thereof, 
asked by defendant. 

4. In an indictment for forgery the setting forth of the forged instrument in full cures any 
lack of definiteness or technicality in the name given to said instrument. 13 An. 300; 2 
Eng. Law and E. Rep., p. 633; 27 An. 361. 

5. Forgery is a ‘‘a false making ;"" a making malo animo, of any written instrument, for the 
purpose of fraud or deceit. 2 East. P. C. 852. 

6, Arn order to deliver goods, which is addressed to no one, may be the basis of a prosecution 
for forgery. 2 Lea, (Tenn.) 513; 52 Iowa, 68. 


M. S. Crain, District Attorney, on the same side, 


| Hicke & Hicks for Defendant and Appellant : 


1. In criminal prosecutions, the rules of evidence prevailing in England in 1805 govern in 
this State. R.S. 976; 1M, 111; 16 An. 274; 33 An. 1333. ‘ 
Therefore, he whose name is alleged to have been forged is an incompetent witness to 
prove the forgery. 2 Russ on Crimes, 392; Roscoe's Crim. Ev. 141. 

3. Where the forged inatrument is copied in the indictment, a variance between the copy 
and the instrument offered in evidence, in a letter, if it make a different word, is fatal, 
Areh. Crim. Pl. 49, 293; 8 R. 540; 13 An. 300; Ros. E. 511. 

4. The Judge did not define the crime of publishing a forged order, but assumed that accused 
uttered the order, and instructed the jury that was sufficient evidence of his guilt, if the 
order was a forgery, and the judgment must be reversed without any exception having 
been taken. R.S8., See. 991; 32 An. 1100; 34 An.106; 12 R. 162-6. A charge to the jury 
that an order not made in favor of the accused, nor indorsed, is not on its face the subject 
of forgery, but becomes so if he was unknown to the party to whom he offered it, with 
knowledge of the forgery, is erroneous. , 

5. A charge that an offer to pass a forged instrument in the parish of Caddo, with full knowl- 
edge of the forgery, is sufficient evidence of the forgery in that parish, is erroneous. 
Desty's Am. Crim. Law, 150 q.; 3G. E., Sec. 112. 
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6. We must look to the common law, as modified, explained and perfected by statutes in 
1805, for the definition of a furged order; (R. S., Sec. 976; 8 R. 545; 30 An. 847; 33 An. 
1292); and it is well settled that a mere request was not an order; and the forgery of a 
request to deliver goods was not punished till the passage of the 1 William, 4. 2 Russ. on 
Crimes, 516, 517, 520, 521, 526, 529; 6 Yerg., Tenn. Rep. 377, 384. 

A mere request to sell Johnson goods, if genuine, without indorsement or allegation of 
the accused's right to receive the goods, does not show any liability of the drawer for the 
price of the goods, if delivered, and the indictment is bad. 2 B.C. L., 5th ed., Secs. 533, 
537, 538, 541, 544, 545. 


-! 


The opinion of the Court was delivered by 

Pocuk, J. The accused appeals from a conviction of forgery and a 
sentence to ten years’ hard labor, under the following instrument, 
which was transcribed in full in the indictment: 

** DECEMBER 234d, 1882. 

“ Bleas let James Johnson have ten dollars worth of dry goods, $10, 
and send the Bill. : J. DILLINGER.” 

He seeks relief on the ground of alleged errors, which he submits 
under several bills of exceptions : 

1. He urges the incompetency, as a witness, of Dillinger, whose 
signature is charged to bave been forged, and rests his objection on 
the common law rule of incompetency, on the ground of interest. An 
exactly similar objection was considered by this Court in the early 
case of Territory vs. Barran, 1 Martin, 214,in which the question was 
very carefully examined. In that case we find the following language : 
“The general principle of the common law in regard to the inadmissi- 
bility of a witness, on account of interest in the event of the suit, is 
now clearly understood. It is confined to such cases in which the ver- 
dict may be given in evidence in a suit brought for or against the 
witness. In other cases the objection is said to go to his credibility 
only. In this manner is the law now understood in England and the 
United States.” The opinion concludes with a ruling favorable to the 
competency of the witness. That decision was rendered several years 
after the enactment of the statute of 1805, under which the methods of 
trial, the rules of evidence, etc., prevailing under the common law of 
England were adopted as rules in criminal prosecutions in this State, 
and we adopt its reasoning as a correct interpretation of the rule as it 
then existed under the common law. Hence, we conclude, that the 
District Judge did not err in admitting the testimony of Dillinger to 
prove the forgery of his signature to the instrument charged to have 
been forged. 

2. The accused asked the court to charge that, if the order does not 
authorize Washington Morgan to obtain goods, and if there is no en- 
dorsement from James Johnson, it could not be the subject of forgery 
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by the accused. The charge was given with the following modifica- 
tion, which is objected to: “ That if the jury found that the prisoner 
was a stranger to and unknown by the person to whom he attempted 
to pass the instrument, with full knowledge of its character, knowing 
it to be forged was sufficient.” There is no error in the charge as 
given, as it embodies the very essence of the crime of forgery as defined 
in our statute. The act thus deseribed would show double deception, 
personating the party described in the order and publishing the forged 
instrument. 

Nor is there error in the charge that, while the order did not purport 
on its face to have been executed in the parish of Caddo, the proof of 
the venue wag sufficient, if the: jury found from the evidence that the 
offer to pass the instrument by the accused, with full knowledge of its 
character, was made in the Parish of Caddo. 

3. The defendant moved in arrest of judgment on the grounds: 1, 
that the order was not addressed or directed to any person; 2, that 
the instrument was a mere request and not an order. 

The test under both of these propositions is to be found in the 
answer to the question whether Dillinger could have been held liable 
to any person who would have filled the order if proved to be genuine. 
It is plain to our minds that his liability could not be questioned for a 
moment. His undoubted liability under such circumstances and bis 
alleged consequent interest in the issue of the case are the very 
grounds invoked by defendant’s counsel for the exclusion of Dillinger’s 
testimony in the case. 

The words, ‘send the bill,” at the end of the instrument, clearly 
give it the character of an order for which Dillinger intended to make 
himself responsible, and presents a feature not found in any of the 
cases quoted by defendant’s counsel. 

4, The objection that the name of the signer of the order is not cor- 
rectly transeribed in the indictment, because the last letter of the 
name as copied is an “r,” when that letter in the original appears to 
be a “ w,” or “‘n,” or “ tt,” is evidently more fractious than serious. 
It would at most show a clerical error, which could not vitiate the pro- 
ceedings. State vs. Given, 32 An. 782. 

The judgment of the lower court is correct and it is, therefore, 
affirmed. 
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No. 8703. 
Succession oF Laura E. Merrick, wifrt or Lovis J. Brieur. 





It is now settled that the representative of a succession may sell community property to pay 
community debts, the interest of minors therein non obstante. 

Where the separate funds of one spouse have been invested in property for the community, or 
otherwise, for its benefit, such spouse becomes a creditor of the community to that extent. 

Where the husband becomes creditor in such manner, he is postponed to other creditors of 
the community; but, as against the wife and her heirs, his claim is perfect. 

As such creditor, like any other creditor, he is entitled to have the community property sold, 
not only for his satisfaction, but for the necessary purpose of ascertaining the residue, if 
any, remaining in common. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. ' 





H. L. Edwards and Geo. L. Bright for the Tutor, Appellee : 


1. It is well settled, that a representative of a succession may sell community property to 
pay debts, upon a proper showing, even though minors are interested therein, especially 
when the estate is insolvent. Minors have but a mere residuary interest in community 
property, and can take nothing until its debts are paid. 33 An. 473; 28 An. 176; 11 R. 
508-10; 9 An. 107. 

2. An administratrix and widow in community after having previously filed a tableau, show: 
ing the debts, can obtain an order to sell the property of a succession to pay its debts. 
This is especially so where the estate is insolvent. 28 An. 270. 

3. There is no distinction or difference in the application of the principal between a third 
party, who is creditor, and because the representative happens to be the creditor. The 
rule is the same. 15 An. 676-8; 28 An, 270. 

4, The exception filed by the under-tutor is a dilatory exception, and must be filed in limine. 
It is an exception of prematurity. When filed with the answer, and wlien issue is joined, 
it is waived, and cannot avail. There could be, and was no judgment upon it, it having 
been filed at the same time as the answer. 11 An. 688; 17 An. 232 3; 4R. 302; 7 N. S. 284; 
1 L. 420. 4 

5. Where the opposition of the under-tutor is unreasonable and unwarranted, the costs of the 
appeal should be put upon him, and not upon the succession. It is bad faith on his part. 
21 An. 17; 19 An. 153. 


A. H. Wilson and E. T. Merrick for the Under-tutor, Appellant. 





The opinion of the Court was delivered by 

FENNER, J. Louis J. Bright, surviving husband of the deceased, is 
administering her succession asthe duly qualified natural tutor of their 
minor children. The inventory exhibited about three hundred dollars 
of personal property belonging to the separate estate of the wife, and 
community property amounting to about fifty-six hundred dollars, the 
main item of which was a piece of real estate valued at five thousand 
dollars. The inventory further exhibits a declaration by the surviving 
husband that the community was indebted to him in the sum of about 
fifteen thousand dollars, amount of his separate funds owned prior to 
the marriage, and expended by him in the purchase of the property 
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possessed by the community, and for the benefit of the community in 
other ways specified therein. 

The under-tutor of the minors refused to sign the inventory, and 
opposed its homologation, which, however, was ordered upon rule to 
show cause, after trial contradictorily with him. 

Thereafter, the tutor filed a tableau of the assets of the succession, 
as shown by the inventory, and of the liabilities of the community, 
consisting of the debt due to himself; and, at the same time, he filed 
his petition setting forth the insolvency of the community, the neces- 
sity of selling the community property in order to pay its debts, and 
praying for an order commanding the under-tutor to show cause, on a 
day to be fixed, why such sale should not be made. 

The under-tutor filed an exception of prematurity, on the ground 
that there was no evidence that the community debts had been paid 
and that, until such full settlement, the surviving partner could not 
advance his own claim against the community, for the debts of which 
he was himself liable. 

He, at the same time, reserving his exceptions, filed answer denying 
the insolvency of the community and putting at issue the claim of the 
tutor, 

On these issues the case was tried, resulting in a judgment sustain- 
ing the prayer of the tutor’s petition, from which the present appeal 
of the under-tutor is taken. 

It is clear, on both reason and authority, that the representative of 
a succession may sell community property to pay its debts, upon 
proper showing of the necessity therefor, even though miners have an 
interest therein. Such interest is only residuary after payment of 
community debts. Suc. Ira Smith, 9 An. 107; Richards vs. Denel, 
11 Rob, 508; Davidson vs. Davidson, 28 An. 271); Suc. Hood, 33 An. 
467. 

It is equally well settled, that where the separate funds of one 
spouse have been invested in property for the community or otherwise 
properly expended for the community benefit, such spouse hecomes a 
creditor of the community to that extent. Hen, Dig., Marriage, XIII, 
(b. 2,) Nos. 7, 8, 9, 10. 

Of course, in the case of the husband, his debt, arising from such 
source, would be postponed to all other community debts, but, as 
against the wife and her heirs, his claim is perfect if established. 

As such creditor he is entitled, like any other creditor, to have the 
community property sold in satisfaction thereof, in order that the resi- 
due, if any, remaining in common, may be ascertained. 

We can perceive neo force in the objection that it is net shown that 

38 
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other creditors have been paid. If there are other creditors of the 
community unpaid, that would seem to furnish additional reason and 
necessity for the sale. They may be trusted to present themselves, if 
they exist, in the proceedings for distribution of the proceeds of the 
sale. 

We have carefully examined the evidence in support of the tutor’s 


claim. It is not necessary to consider too critically all the items | 


thereof. The claim to an amount exceeding the value of the commu- 
nity property is established, by uncontradicted evidence, in a manner 
clearly sufficient to authorize the order of sale, which is the sole matter 
adjudged. 

This disposes of all the issues presented by the pleadings or passed 
on by the court a qua. 

The under-tutor, however, has acted in good faith and should not 
be mulcted personally in costs. 

Judgment affirmed, costs to be paid by the succession. 

Rehearing refused. 








No. 827, 


NATHANIEL HOGGATT Vs. VIRGINIA THOMAS ET ALS. 


An allegation made by a party defendant in answer to suit, but not considered by the court 
or disposed of in the judgment, cannot support the plea of res judicata when it is made 
the basis of a suit by the same party against one of his co-defendants in the previous suit. 

An agreement by which one of two sureties on a bond binds himself to hold his co surety 
harmless from any liability or loss on account of the bond, is not a promise to pay the 
debt of athird person, or a contract of suretyship ; it forms no part of, but is distinct from 
the bond executed by the parties; it is an original contract between the parties, a con- 
tract of general indemnity from the obligor to the obligee, and as such it can be proved by 
parol testimony. 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 


J. G. Hawkes and J. B. Stone for Plaintiff and Appellee: 


1. A contract to indemnify, by which one surety agrees to indemnify a co-surety against 
loss, by reason of going upon the bond, is an original contract and may be proved by 
parol; and this is true, although there is no proof showing the real motive of the person 
making the promise. Thomas vs Cook, 8 Barn. & Cres. 728; 6 Cushing, 553; Chapman 
vs. Morrill, 4 Wind. 657; Anderson vs. Spence, 37 American Reports, 163. 

2. Even if the promise made by defendant is in form of a promise to pay the debt of a third 
person, it can be proved by parol, because it has been proved that the object of the 
defendant was not to serve or accommodate any third person, but to subserve a distinct 
purpose of hisown. And by reason of the agreement, the promisor obtained a pecuniary 
and business advantage. Emerson vs. Saulter, 22 Howard, 43; Starkie on Evidence, 477; 
Parsons on Contracts, vol. 2, p. 10, 6th ed, ; Nelson vs. Boynton, 3 Metcalf, 400; Alger vs. 
Scoville, 1 Gray, 391. 
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3. The exception of res judicata cannot be sustained; the issues in this case were not decided 
in the previous suit. No evidence was introduced in the former suit as to the issues in 
the present action. 5 An. 103; 30 An. 521. 


Spencer & Lucas tor Defendants and Appellants. 





The opinion of the Court was delivered by 

Pocuk, J. Plaintiff seeks to enforce against the widow and heirs of 
B. R. Thomas a contract by which Thomas had agreed to hold Hog- 
gatt harmless from all liability and losses on an official bond furnished 
by A. V. Brown in 1872, as Treasurer of the School Board of Madison 
Parish, with Hoggatt, Thomas and a third party as securities. 

He charges that he signed said bond at the urgent request and 
solicitation of Thomas, who agreed to protect him as above stated, and 
whose advantage in thus procuring securities for Brown consisted in an 
agreement with the latter by virtue of which Thomas, who was a banker 
in Vicksburg, had the possession as depositary and the use and con- 
trol of the funds entrusted to the treasurer Brown. 

It appears from the record that Brown, having become a defaulter 
as treasurer for a large amount, judgment was rendered against his 
sureties in solido for six thousand dollars, the full amount of his official 
bond, and that Hoggatt has paid fourteen hundred dollars on account 
of said judgment. Board of School Directors vs. Brown et al., 33 
An, 384, 

Defendants appeal from the judgment of the lower court condemn- 
ing them, as legal representatives of the succession of B. R. Thomas, 
to pay the sum of fourteen hundred dollars disbursed by Hoggatt, and 
to réimburse him for all other sums which he may be compelled to pay 
on account of said bond and of said final judgment. 

Numerous defenses were urged in the lower court, but all have been 
abandoned on appeal except the following: 

1. The plea of res judicata, predicated on the fact that in the suit 
of the School Board against Brown and his sureties, Hoggait had 
incorporated in his defense the alleged contract of indemnity in his 
favor on the part of Thomas, which is the identical contract made the 
basis of his present action. 

As such a contract could not be invoked by Hoggatt as a shield of 
his responsibility towards the obligee on the bond, the court entirely 
ignored that defense and did not pass upon it at all. It makes no part 
of the judgment rendered in the case, and hence, it cannot be set up as 
included in the judgment, as an element to support the plea of res judi- 
cata. Such a stipulation formed no part of the bond executed by Brown 
and his securities, and it could create no obligation or affect quoad any 
of the parties to the bond, except Hoggatt and Thomas, and it could 
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operate no issue between any other persons, Its nature and its effect 
come up for the first time for judicial investigation, and neither can 
be affected by any previous adjudication on other and distinct issues 
disposed of in the suit above referred to. Fink vs. Martin, 5 An. 103; 
Carroll vs. Hamilton et al., 30 An, 520, 

2. As the alleged agreement was not made in writing, the defend- | 
ants on trial objected to the introduction of any parol testimony 
intended to prove the contract, on the following grounds: 

1. That the alleged contract was one of suretyship or personal 
warranty. 

2. That it was the promise to pay the debt of a third person. 

3. That parol testimony was inadmissible to prove a debt pre- 
scribed against a deceased person. 

A proper definition of the contract alleged by plaintiff will dispose 
of these three objections. 

It is alleged that the promise or agreement of Thomas to hold Hog- 
gatt harmless from all responsibility as surety on the bond was made 
previous to the execution of the bond as an inducement and as a con- 
sideration to his consent to become surety on said bond, and before 
the existence of any liability from any source on the bond. The agree- 
ment was not in favor or for the account of any third person, but for 
the exclusive protection of Hoggatt. Asa contract it was no part of 
the bond executed by them as co-sureties, but it was a distinct and 
original contract between Hoggatt and Thomas, by which the former 
agreed to bind himself on Brown’s bond, and in consideration of which 
Thomas bound himself to Hoggatt for his protection and indemnity. 
Hence, it follows, that the contract was one of general indemnity 
against all losses which Hoggatt might hereafter incur as surety on 
Brown’s official bond. 

We therefore conclude, that the contract alleged by plaintiff was not 
amenable to either of the three rules of law invoked against it by 
defendants, and that such a contract can be proved by parol testi- 
mony. Keane vs. Hober, 12 An. 562, Spofford, J., concurring opinion ; 
Evans vs. Baer, 23 An, 692, 

The contract as alleged by plaintiff is amply proved by the evidence 
in the record, which fully justifies the judgment appealed from. 

Judgment affirmed. 
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4 No. 8798. 


Tue Mayor anp Councin oF ALEXANDRIA Vs. ABRAHAM HEYMAN. 
The payment of taxes, whether due to the State, or parish, or to incorporated villages, towns, 
or cities, can no longer be enforced by suit, but only in the mode provided by the Act of 
the General Assembly approved July 5, 1882. 
PPEAL from the ‘Twelfth District Court, Parish of Rapides. 
Blackman, J. 





Jno. C. Ryan for Plaintiff and Appellee. 
Robt. P. Hunter and A.J. Hertzog for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. The object of this suit is to compel the payment by 
the defendant of one hundred and twenty 60-100 dollars, alleged to be 
due for taxes upon real and personal property within the corporate 
limits of the town of Alexandria. 

The defendant peremptorily excepted on the ground, that the insti- 
tution of a suit, and the attempt to collect a tax through its instrumen- 
tality, was prohibited by the Constitution. 

The Constitution commands that the tax collector shall advertise 
for sale the property, on which taxes are due, in the manner provided 
for judicial sales, after giving notice to the delinquent in the manner 
to be provided by law, and that this shall be done without suit. The 
quantity of property to be sold, and the manner of selling it, are pre- 
scribed in the same Article, (Art. 210) and its provisions are extended 
to municipal taxes by Art. 218. 

The manifest object was to prevent the oppressive accumulation of 
costs, which had attended the indiscriminate institution of suits for 
the collection of taxes, and to substitute to it a less expensive and 
more expeditious method of realizing the public revenue. While pro- 
hibiting suits, the Constitution prescribed what should be done instead, 
but inasmuch as the law of 1880 (Acts, p. 88) provided the manner of 
giving notice to the delinquent only in the collection of the State and 
parish taxes, and not for those of New Orleans, which was the first 
step in the new method of collection, it was held that the former 
method was in force in the City until the legislature should otherwise 
provide. New Orleans vs. Wood, 34 Ann. 732. 

The General Assembly, by Act approved July 5, 1882, prescribed 
anew the method of collecting the taxes imposed by the State for her 
own purposes, and the parish taxes as well, Sess. Acts, p. 119, and on 
the following day extended these provisions to her subordinate poli- 


tical corporations. Ibid, p. 167. Since then, the payment of taxes 
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whether due to the State, or parish, or to incorporated villages, towns, 
or the City, cannot be enforced by a suit, but only in the mode pro- 
vided by the Act of July 5, 1882. 

This suit was instituted in January, 1883. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that there be judgment now in 
favor of defendant as in case of non-suit upon the claim herein pre- 
ferred, and that he recover of the plaintiff his costs in the lower court 
and the costs of this appeal. 








No. 8639. 
Tue State oF Louisiana vs. Henry REVELLs. 


Where, after a criminal case is taken up for trial and the jury is being impanelled, the reg- 
ular venire is exhausted, the trial Judge is authorized to order the summoning of tales- 
men from the bystanders in the courthouse and in proximity thereto. And where 
the sheriff summons a talesman from the bystanders in the vicinity of the courthouse and 
nearest thereto after the court has adjourned, on the day and on the next morning there- 
after, before the court resumes its ion, the su is regular, and the juror, if not 
otherwise disqualified, competent. 

Where the juror, examined on his voir dire, says he has no fixed opinion touching the guilt 
or innocence of the accused, and no bias or prejudice against him, he is competent, though 
he may previously have had an opinion or impression on the subject, where it appears 
that such opinion or impression will yield to the evidence in the case. 

Though an accused be under arrest, his confession to one of those arresting and guarding 
him may be admitted against him where it was not induced by promises or threats, but 
appears free and voluntary. 


PPEAL from the Eighth District Court, Parish of East Carroll. 
Hawkes, Judge ad hoe. 





J. C. Egan, Attorney General, for the State, Appellee : 


1, Tales-jurors may be summoned to serve from outside the presence of the court when it 
becomes necessary to have their services. Sec. 7, Act 44 of 1877, p. 57; 5 An. 316; 1 
Chitty’s Crim. Law, p. 218; 14 An. 464; 23 An. 148; 26 An. 47. 

A juror whose opinion is not fixed and deliberate, is competent to serve if he is not other- 
wise incapacitated. 32 An. 1101; 14 An. 462; 22 An. 43; 23 An. 148; 33 An. 889. 

The confession of accused, made while under arrest, is admissible in evidence, if made 
voluntarily. 3 An. 497; 12 An. 895; 15 An 56¢; 16 An. 377; 34 An. 149, ete. 


Chas. M. Pilcher for Defendant and Appellant: 


Where, on account of challenges, absence of jurymen or other legal excuse, the jury is not 
complete, the court shall order the sheriff to summon a certain number of persons present, 
having the legal qualifications, in order te complete it. C. P. 513; 3 Vol. Black, 365. 
Where the jury cannot be completed by summoning bystanders, recourse may then be 
had to other persons not within the presence of the court. 26 An. 46; 14 An. 464. Itis 
the duty of the Judge to order tales-jurors to be summoned from amongst persons present 
in the court, and others cannot be summoned till the bystanders have been exhausted. 32 
An. 1000. 

Where the petit jury has not been drawn in the mode prescribed by law, the trial, convic- 
tions and sentence, and the person stands as though he had never been tried. 20 An. 356. 
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Where jurors have formed an opinion as to the guilt or innocence of the accused previous 
to their being sworn as jurors for his trial. such jurors are incompetent. Strong and deep 
impressions, which will close the mind against the testimony that may be offered in eppo- 
sition to them, and which will combat and resist its force, constitute a sufficient objection. 
8 Rob. 537. 

Where a juror has formed a fixed opinion in regard to the guilt or innocence of the ac- 
cused, but that said opinion would yield to testimony showing the facts to be different 
from what he had heard, he is an incompetent juror. 32 An. 1101 

The confessions of the prisoner while in the hands of a party of armed men, who had kid- 
napped him in the State of Mississippi and brought him to Louisiana, were not voluntary 
confessions of guilt. The cireumstance of his capture was such as to inspire fear and 
alarm, and at no time while in the hands of his said captors could he with deliberation 
and voluntarily make a solemn declaration of this character. 25 An. 192; State vs. 
Garvey and Earle, 28 An. 925; 34 An. 381, State vs. Revells. 

When, from the whole case as presented, the Supreme Court is left with the impression 
that there may have been irregularities in the trial, although all the points made by the 
accused have been properly ruled against him, the case will be remanded for a new trial. 
30 An., State vs. Gunter. 


The opinion of the Court was delivered by 

Topp, J. The defendant was indicted for murder, found guilty and 
sentenced to death, and has appealed. 

During the progress of the trial there were five bills of exception 
taken, which appear in the record and which are relied on alone to 


reverse the sentence. 

1. The first shows the following facts and proceedings: 

That when the ease was called for trial, in the impanelling of the 

jury the regular venire was exhausted. That twenty-nine tales- 
men were, by direction of the court, summoned and examined, some 
of whom were challenged for cause and some peremptorily, leaving 
the jury still incomplete. That the sheriff was then ordered to sum- 
mon fifteen additional talesmen from the bystanders in the courthouse 
and vicinity, and the court then adjourned for the day. 
- On the following morning, after the hour for the opening of the 
court but before the court had resumed its session, the sheriff finding 
no persons at or in the courthouse who had not already been examined 
as regular or tales-jurors, except one whom he summoned, proceeded 
from the courthouse into the town in which the courthouse was situ- 
ated and summoned, as he came to them, those in the vicinity and 
nearest to the courthouse, until he had summoned the requisite 
number. 

Among those thus summoned was one Andrew J. Porter. This 
juror was objected to on the ground that he was improperly sum- 
moned, because he was “‘away from the courthouse at the time of 
summons.” This objection was overruled by the court. * 

There was no error in this ruling. Section 7 of Act 44 of 1877, after 
authorizing the District Judge, whenever he thinks proper, to require 
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the Jury Commission to draw additional jurors, either as regular 
jurora or as talesmen, further provides (quoting): “but nothing 
herein shall be construed so as to limit the right of the Judge to order 
the summoning of talesmen from among the bystanders or persons in 
proximity to the courthouse.” 

Even before the passage of this Act, the right of the Judge, as exer- 
cised in this instance, has been substantially recognized by adjudica- 
tions of this Conrt. State vs. Bunger, 14 An. 464; State vs. Caulfield 
et al., 23 An. 148; State vs. Gallagher, 26 An. 46. 

It is not essential that the court should be in actual session whilst 
the sheriff is summoning the talesmen required under the order, as 
argued by the defendant’s counsel, though no such objection appears 
in the bill. The only question raised by the bill was as to the alleged 
incapacity of the juror mentioned, because of being away from the 
courthouse when summoned. The order of the Judge did not confine 
the summoning of talesmen to bystanders alone, but gave the sheriff 
authority to summon those also in proximity to the courthouse. The 
Judge had the right to grant such order, and the juror was summoned 
in the vicinity of the courthouse and nearest thereto, as the record 
shows. 

2. The next three bills were taken to the rulings of the Judge 
touching the competency of certain jurors. These jurors were chal- 
lenged as incompetent, by reason of having formed and expressed 
opinions touching the guilt or innocence of the accused. We have 
attentively examined the bills and are satisfied, from the answers of 
the jurors on their voir dire, that they had no fixed opinions at the 
time on the subject, that their answers to the questions asked them 
showed that they would be governed in their verdict by the evidence, 
and that they were without bias or prejudice against the accused. In 
short, they came under no rule of exclusion known to the law. State 
vs. Johnson, 33 An. 889; 14 An. 462. 

3. The last bill was taken to the admission in evidence of the pris- 
oner’s confession. It is shown that, although at the time of the confes- 
sion the accused was under arrest, there was no promise held out, no 
threat made, or other improper influence used to induce the confession. 
It was, according to the proof, free and voluntary. Its admission was 
clearly authorized under the rule laid down and doctrine enunciated 
on this point in the case of State vs. Maimée Alphonse, 34 An. 11, sup- 
ported by the authorities therein cited. 

This completes the review of the case, as the record presents it, and 
we can find nothing therein that can afford the accused any ground of 
relief. 

Judgment and sentence affirmed with costs. 
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No, 8741. 
Epwarp Kine vs. B. 8. Laprancar, TAX COLLECTOR, ET AL. 


Actof the General Assembly providing for a license for rice flumes inserted in the public 
levees is constitutional, and the parish ordinances under the provisions of said Act are 
legal and valid. 

The Court is without authority to impose damages in the same judgment dissolving an in- 
junction taken out to restrain the collection of a license. 


PPEAL from the Tweuty-sixth District Court, Parish of St. Charles. 
Hakn, J. 


Alfred Shaw and Chas. A Baquié for Plaintiff and Appellant: 


Act No. 8 of 1880, so far as imposing other tax or license on rice growers for levee purposes 
than the State levee tax of Art. 213, the District levee tax of Art. 214, and the duty of 
excavating and constructing their own dolls and refilling them when disused, is uncon- 
stitutional. Also in requiring a license tax for continuing dolls previously in use as well 
as constructing new enes, the same being on an agricultural pursuit and in violation of 
Art. 26. 

fection 6 of Act No. 88 of 1280 does not vest in the police jury the right to levy such tax or 
determine its amount. 

Section 7 of said Act violates Art. 210, which forbids forfeiture and postpones sale for levee 
and other taxes till expiration of year; it would make the seizure at any time after Ist 
of May, without any judicial proceeding or process whatever, and with a pretended first 
lien and privilege upon the crops of the year. 

No indication of the levy of a tax or license for levee purposes exists in the title. 

The tax is not equal and uniform because not ad valorem upon property ; not equal or uniform 
between rice growers and other cultivators needing and using irrigation, nor between 
rice growers themselves, and because based on depth excavated and refilled totally at 
their own expense, thus graduating their tax, not according to their property or gains, 
but their burdens and expenses. 

The words, as hereinafter provided in Art. 204, Const. 1879, limit levee taxes to those enu- 
merated in the Constitution. 

The assessment and levy herein also violate Art. 203, not being exercised by the parish for 
its purpose; Art. 206, being greater than State levies, there being none fer license, and 
Art. 5, Amendments of 1871 to Const. U. S. 

Damages cannot be allowed where a money judgment has not been enjoined. 22 An. 236; 9 
An. 203; 29 An. 630; 30 An. 742, 


Jas. D. Augustin and N, St. Martin for Defendants and Appellees : 


1. Act No. 88 is constitutional; the title is sufficient, and the license tax previded for ani- 
form. Weise vs. Sheriff, 34 An. 556. 

2. Police Juries are vested with the control of levees, in their preservation and police, care 
and protection. Acts 1877, Extra Session, p. 214, Sec. 2; Acts 1878, Extra Session, p. 
219, Sec. 10; Act No. 88 1880, Sec. 1; Const., Art. 213; Parish vs. Treasurer, 34 An. 850, 
No. 9 

3 The rice flume tax is uniform on all those using public levees for the benefit of their 
crops, and is merely a meaus of previding for the expense of refilling old cuts, of keeping 
new ones safe ; of inspecting same, and repairing damage they do of themselves. 

4. The shutting up of an unsafe tlume; the forfeiture of a license abused by the beneficiary 
during the flushing time, by the Ist of May, constitute necessary corollaries of the exer- 
cise of proper care of the levees, and cannot be assimilated to the enforced sale of real 
and personal property, to pay the taxes due thereon; the abolishing of the forfeiture of 
such property to the State merely changes the mode of enforcing the collection of the 
regular State and Parish taxes, 

39 
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The opinion of the Court was delivered by 

Topp, J. The plaintiff appeals from a judgment dissolving, with 
damages, an injunction to restrain the collection of licenses demanded 
of him for six flumes constructed by him, and inserted in the public 
levee on the Mississippi river, for the purpose of irrigating his planta- 
tion in the Parish of St. Charles, on which crops of rice are grown. 

The flumes were inserted, by permission of the proper parochial au- 
thority, prior to the year 1880. 

The licenses mentioned were imposed by an ordinance of the Police 
Jury, passed in 1881, under authority of Act of the General Assembly 
No. 88 of 1880. 

The payment of the licenses is resisted on the ground that the Act 
in question is unconstitutional, and the ordinance consequently illegal, 
null and void. 

The Act 88 referred to is entitled : 

“An Act to provide for the protection and preservation of completed 
public levees in conjunction with the Police Juries of the several par- 
ishes of the State, to prescribe the manner in which levees may be cut 
for rice flumes, roads and machinery, and to provide means for the ex- 
penses attending this work, and to provide penalties and punishments 
for the violations of the provisions of this Act, and for violations of 
parochial ordinances made in conformity with this Act.” 

The following are some of the Sections of the Act bearing on the 
question at issue : 

Section first provides: ‘‘ That the Police Juries of the several par- 
ishes of this State are hereby invested with the management and control 
of all completed public levees of this State which may require public 
care, for protection and preservation, and they are hereby authorized 
and required to make such laws as may be necessary and proper for 
their repair, preservation and protection, and to regulate the manner 
in which the same may be cut for rice flumes, or other purposes.” 

- Section fifth provides : ‘‘ That the Board of State Engineers shall pre- 

pare plans for rice flumes, to which all flumes must conform ; and that 
no one shall be permitted to insert in any public levee, any flumes or 
piping to be used in flushing rice fields or other purposes, unless, upon 
written application of the owner of the land, he shall have obtained 
the consent of the Police Jury, where the levee may be located, to 
permit him to make or use said flume or piping.” 

Section 6 enacts: “ That in addition to the conditions prescribed in 
the preceding Section, the party applying for permission to cut the 
levee, and insert therein flumes or piping, shall pay previously into 
the Parish Treasury an annual license on each and every flume or 
piping used for the cultivation of a crop, a sum not exceeding the rate 
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of two dollars and fifty cents fur every perpendicular foot of levee cut, 
counting from the bottom of the ditch or flume to the crown of the 
levee ; and this license shall equally apply to rice flumes already in 
use at the passage of this Act; and the same shall be due and payable 
between the first day of May and the first day of October, annually ; 
and should any person fail to pay said license by that latter date, he 
shall forfeit his right to the said flume, and the same shall be closed at 
his expense.” 

Section 9 pointedly says: “ That all money paid into the Parish 
Treasury for license for rice flames, and for fines arising from convic- 
tions, as provided by the preceding Section, shall be set aside and 
used exclusively in taking out old and abandoned flumes, and restoring 
the original condition of the levee, and for expenses of superintendence 
and administration.” 

Section 10 provides for the appointment of a Levee Inspector and 
Superintendent of the construction of all new rice flumes and other 
cuts; for his services he és to receive one-half of all sums annually col- 
lected from flume licenses. 

Section 11 takes care to provide: ‘ That nothing in this Act shall 
be so construed as to give any individual a proprietary right in any 
public levee of the State, by the act of his paying any license for the 
privilege herein granted, and if the Board of Engineers or Police Jury, 
at any time, should condemn as unsafe any such opening in the levee, 
the license for the same shall be revoked on the return to the party of 
the full amount of the license which may have been paid for such priv- 
ilege, and said authorities may, at any time, when any flume shall 
become unsafe, from decay of material or other cause, require the per- 
son nsing it to have same taken up and replaced ip a secure and sub- 
stantial manner, and they shall also require all parties to drain off 
from the foot of the levee, on the land side, the water that may accu- 
mulate there flowing from the tlumes that they may use.” 

It is charged that, among other Articles of the State Constitution 
that the above Act is obnoxious to, it violates Art. 29, requiring 
that every law shall embrace but one object, and that object to be 
expressed in its title, and Art. 205, providing that taxation shall be 
equal and uniform. 

In the case of Weise vs. Thibault, 34 An. 556, where the same ques- 
tion was presented, we held that the Act did not contravene either of 
these Articles. 

It is also contended that the Act violates several other provisions 
of the Constitution, but the argument of counsel renders a considera- 
tion only of the following additional Articles necessary. 

1. It is charged that it violates Article 206, because it is a tax on 
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agriculture, one of the occupations or pursuits exempted by said 
Article; and because it contravenes a further provision of the same 
Article, which declares that no political corporation shall impose a 
greater license than is imposed by the General Assembly for State 
purposes, 

We cannot from any standpoint regard the license in question as a 
tax on agriculture or rice planting, as contended. Under the general 
laws conferring authority on the Police Juries over public levees look- 
ing to their preservation and repair, apart from the special statute 
referred to, it is obvious that they, the Police Juries, could absolutely 
‘prohibit the insertion of the flumes described in the levees. Indeed, 
it might be plausibly argued that the digging into the levees, neces- 
sary for the construction of these flumes, was hardly consistent with 
the duty imposed on the parochial authorities for their preservation, 
Such a process would certainly seem to weaken them, or impair the 
efficiency of the protection they are designed to afford; and to permit 
this to be done by persons engaged in rice culture, on condition even 
of paying a license, so far from affording a ground of complaint as 
being a tax on agriculture or rice planting, might be reasonably 
viewed as a direct encouragement of this species of agriculture, And 
if such a privilege is granted in favor of this particular pursuit, at the 
risk, to some extent at least, of injury to the public levees, and of les- 
sening the protection they afford to the entire parish from inundation, 
it is certainly just that a charge or license should, at the same time, 
be imposed to provide the means for the additional supervision and 
expense necessary to avert any danger from the granting of the privi- 
lege, and the cutting or digging into the levees which it permits, 

Nor is there any more force in the proposition that the ordinance 
imposing the license is illegal, for the reason that the State has im- 
posed no such license, In fact, the proposition is founded upon a false 
assumption. The license, in truth, results directly and immediately 
’ from State legislation and may. be properly viewed as imposed by 
State authority. 

As already shown by the Sections of the Act quoted, the State has 
committed the care and protection of the levees to the parishes, and 
because of this has required (quoting from the Act) “ that a party ap- 
plying for permission to cut the levee shall pay previously into the 
parish treasury an annual license on each and every flume used for the 
cultivation of a crop.” In other words, the State has exacted the license 
but directs it to be paid to the parish, in order to furnish or angment 
the means required to meet the expense that the increased care, vigi- 
lance and supervision over the levees make necessary. And it must 
be borne in mind that in this work of protecting and repairing and 
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guarding the levees, the parishes are but acting as State functionaries, 
and discharging in part the duties resting upon the State. 

It is manifest, therefore, that this case does not fall within the scope 
and purview of that of Graves vs. New Orleans, 34 An. 840. In that 
case the State did not impose for State purposes the license therein 
involved, and neither directly nor indirectly delegated any power to 
the parishes or cities to impose such a license, and that by reason of such 
non-action and silence on the part of the State, there was no warrant 
for the authority exercised in that instance. 

We find, therefore, that the Act in question is not in conflict with 
either clause of Article 206 of the Constitution. 

2. It is next contended that the statute is repugnant to Articles 
204, 213 and 214, limiting or restricting taxation for levee purposes. 

It will plainly appear, from what we have said before, that this 
license cannot be construed to be for levee purposes, that is, for the 
construction or repairs of levees, but, on the contrary, is really a 
charge imposed on those who, for their own benefit and private pur- 
poses, may damage the levees by digging into them and inserting 
their tlumes therein. 

The license was designed to raise the means to procure the necessary 
additional supervision over the levees and render effective the safe- 
guards against the dangers that might result from such injuries to. 
them. 

3. Article 210, which the Act is also charged with violating, does 
not refer to licenses, but to taxes on property. 

There are other objections contained in the pleadings to this Act 
and ordinance, but as they are not urged in argument, we deem it un- 
necessary to notice them further than to say that, after due examina- 
tion, we find them without force. 

The damages should not have been allowed on the dissolution of 
the injunction. It was not an injunction taken out against a money 
judgment. 29 An. 630; 30 An. 742. In this respect the judgment 
must be amended, ° 

It is, therefore, ordered, adjudged and decreed, that the judgment 
appealed from be amended by rejecting the damages allowed upon the 
dissolution of the injunction, and as thus amended it be affirmed, costs 
of the lower court to be paid by the plaintiff and of this appeal by the 
defendants. 
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No. 8076. 


Peter G. Rippett vs. ANTHONY V1ZARD. 


Where a third person owes to a minor a debt secured by mortgage, which is due, he has the 
absolute right to pay the same to the duly qualified tutor of the mivor, and thereby to 
extinguish the mortgage. And because the tutor has squandered the money, that is ne 
reason why the minor may have recourse upon his former debtor or bis assignees. 


PPEAL from the Sixth District Court for the Parish of Orleans, 
Rightor, J. 





J. Q. A. Fellows for Plaintiff and Appellant. 
Breaux & Hall for Defendant and Appellee. 





The opinion of the Court was delivered by 

FENNER, J. The evidence establishes that, by a judicial partition, 
the regularity of which is not questioned, the estate of J. L. Riddell, 
the father of plaintiff, was divided in kind between him and his co- 
heirs. In the establishment of the lots, the one falling to plaintiff was 
of less value than the one falling to his brother, Robert B. Riddell, by 
a sum which required a contribution of $1,601.85 from Robert, in order 
to equalize them. Both plaintiff and Robert being then minors, the 
act of partition, under the advice of a family meeting, provided that 
Robert’s share, being immovable, passed to him burdened with a 
mortgage in favor of plaintiff for the said sum of $1,601.85. 

So matters rested until Robert, having been emancipated, desired to 
sell the property assigned to him, and, for that purpose, to free it from 
plaintiff’s mortgage. With this view he arranged with Mrs. A. E. 
Riddell, the duly qualified and confirmed natural tutrix of plaintiff, 
that, in her said capacity, she should release and cancel said mortgage 
and receive payment thereof out of the purchase price for which the 
property was about to be sold. This was done. The property was 
sold to defendant, who received the same free from mortgage, and Mrs. 
Riddell, tutrix, actually received full payment of the amount due her 
ward. 

The plaintiff, after reaching majority, brought the present suit, 
claiming that the property in the hands of defendant still remains bur- 
dened with his mortgage, which he seeks to enforce. 

The suit is utterly without foundation. 

Robert B. Riddell had the absolute right to pay the debt which he 
owed to defendant and to free his property from incumbrance ; and 
his right was equally unquestioned to pay it to the tutrix of defendant, 
who was the only person to whom it could lawfully be paid. 

The authorities quoted by plaintiff’s counsel have no application. 
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This is not a question of the right of a tutor to transfer negotiable 
assets of the ward, as in 17 An. 17, or 1 An. 222, or 22 An. 295, or 2 
An. 577. Neither is it an attempt of the tutor to sell property specially 
mortgaged by himself to his wards, for the purpose of paying to 
himself, as tutor, the amount due to them, as in 2 Rob. 417. 

Nor is it a question of the right of the tutor, of his own free will, to 
ehange the investments of the minors’ funds which have been made 
under the advice of a family meeting. It is a simple question of the 
right of a debtor of a minor to pay his debt when due, and to pay it to 
the tutor. 

There exists, and can exist, no doubt about such a matter. 

Judgment affirmed at appellant’s cost. 








No. 845]. 


STEPHEN LOMBARD ET AL. vs. H. F. BELANGER ET ALS. 


In an action of boundary by the owner of unimproved lands, the only matter in dispute is the 
value of the lands included between the two contested boundary lines, and unless appel- 
lant shows that the value of such lands exceeds one thousand dollars, the Supreme Court 
is without jurisdiction and the appeal must be dismissed. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. 





James Lingan for Plaintiffs and Appellees. 
N. M. Calhoun and T. L. Winder for Defendants and Appellants. 





MorTion TO DIsMIss. 


- The opinion of the Court was delivered by 

Pocuk, J. Appellees urge that the matter in dispute in this case, 
which is an action of boundary, does not exceed one thousand dollars. 

The pleadings contain no averment as to the value of the lands, the 
boundary lines of which are herein sought to be judicially established, 
or as to the value of that portion of the adjacent estates which would 
be involved by selecting either of the contested lines as the true boun- 
dary line between the two estates. 

In our opinion, the latter is the real matter in dispute under the 
pleadings in this case. 

In an affidavit made on appeal by one of the plaintiffs it is asserted 
that the value of the lands in dispute exceeds the sum of twelve 
hundred dollars. 

But, on the other hand, it isshown by a certificate of the assessor of 
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the parish, that the whole tract of lands owned by plaintiffs is assessed, 
on their own return, at three hundred dollars only. 

Referring to affidavits of several disinterested parties, filed in support 
of appellees’ motion, we see that, according to them, the matter in dis- 
pute does not exceed one hundred and fifty dollars. 

It appears, moreover, from the record, that plaintiffs’ lands are en- 
tirely unimproved, and hence, the judicial recognition of the boundary 
line claimed by defendants and appellees will not disturb fences, 
ditches or buildings, and it is apparent that the only possible matter 
in dispute is the value of the lands included between the two contested 
boundary lines. 

As it appears from the sworn assessment return of plaintiffs them- 
selves, that their entire tract is not worth more than three hundred 
dollars, it is very safe to conclude that any fractional part of the whole 
cannot, by any possible computation or calculation, be shown to ex- 
ceed one thousand dollars, and that appellants have failed to show 
that the matter in dispute in their appeal was within our appellate 
jurisdiction. . 

The appeal taken in this case is, therefore, dismissed at appellants’ 
costs. 

Rehearing refused. 








No. 8841. 
B. E. Hatt, Extcutor, vs. CHARLES R. EGELLY. 


A party seeking to be appointed dative executor cannot be injoined from further prosecuting 
his demand in the courts. The remedy is by opposition to the application and appeal 
from an adverse judgment. 


‘PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 





W. G. Wyly for Plaintiff and Appellant. 
J. M. Kennedy and F. F. Montgomery for Defendant and Appellee : 


No appeal lies from an interlocutory judgment which causes no irreparable injury; nor 
wherever the appellant can be relieved on appeal from the final judgment in the case. 
Fields, Tutrix, vs. Gagné and Wife, 33 An. 339; 31 An. 47; 13 An. 300; 1An.25; 3N. 
S. 25; and authorities collated in 1 H. D., p. 23, No. &, and p. 28, No. 22. 

An injunction cannot issue to prohibit one from suing or exercising his rights before a court 
of justice. The right to claim judicially what one believes he is entitled to, and the right 
to prosecute a suit in court, are rights which can be denied to no one. Brott vs. Eager, 
Ellerman & Co., 28 An. 262; 26 An. 500. 

The remedy by injunction cannot be substituted for that by appeal ; and where a plaintiff in 
injunction can prosecute and vindicate his rights effectually by an appeal, his injunction 
will be dissolved for no cause of action. 4 An. 12, 
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Atkinson vs. Rodney et als. 





The opinion of the Court was delivered by 

MANNING, J. This is an injunction restraining the defendant “ from 
proceeding further with his application to be appointed dative execu- 
tor” of the estate, of which the plaintiff is testamentary executor. 

Certain creditors of the testatrix obtained an order on December 17, 
1880, requiring the plaintiff to give bond with security for a sum ex- 
ceeding by one-fourth the amounts of their debts, within thirty days 
from the service of the order, and it was served on the same day. The 
bond and security was not given within that time. 

On January 28, 1881, the defendant, alleging that the succession was 
without a representative because of the plaintiff’s failure to give the 
security as ordered, and that he was a, privileged creditor of the suc- 
cession, applied for the appointment as dative executor, and his appli- 
cation was ordered to be published. Whereupon the present injunc- 
tion was obtained on February 7th following. 

The injunction was improvidently granted. Whether Egelly is such 
creditor as to entitle him to the appointment he seeks, and whether 
there is legal occasion for any appointment, are matters not now before 
us. He was asserting what he claims is a legal right by means of 
judicial proceedings, and it is an abuse of the writ of injunction to 
summarily prevent his prosecution of his suit thereby. Brott vs. 
Eager, 28 Ann. 262. 

The plaintiff has his remedy, and the lower Judge has welded it into 
shape for him, by ordering his petition to ‘stand as an opposition to 
Egelly’s application, while at the same time the injunction was dis- 
solved. He thus has preserved to him the right to contest the defend- 
ant’s pretensions in their entirety, and does not illegally interfere with 
the defendant in the prosecution of his own suit. 

Judgment affirmed. 








No. 8205. 
CLinton ATKINSON vs. Mrs. EMMA RODNEY ET ALS. 


Where the mortuaria proceedings in a succession show a full administration, closing with the 
putting in possession of the legatee or testamentary heir, and the discharge of the succes- 
sion representative, the proceedings cannot be reopened and another administration 
inaugurated. 

Articles 1067 et seq. of the R. C. C. have reference to successions actually under administra- 
tration and not to such as have been thus wound up. They were intended for the protec- 
tion of new, or straggling creditors, not previously known. 


ew from the Fifteenth District Court, Parish of West Feli- 
ciana. Yoist, J. 
40 


SUPREME COURT OF LOUISIANA, 





Atkinson vs. Rodney et als. 





T. J. Kernan and 8S. McC. Lawrason for Plaintiff and Appellant. 
W. W. Leake for Defendants and Appellees. 


The opinion of the Court was delivered by 

BerMupDEz, C.J. On the averment that he is an unpaid creditor of 
a deceased party, whose succession has been administered upon by an 
administrator who has obtained his discharge, the plaintiff brings this 
action to have the succession mortuaria reopened, in order to compel 
the legatee who was put in possession to return the legacy and to in- 
augurate another administration of the estate. 

An exception of no cause of action was filed and sustained by the 
lower court, from whose judgment this appeal is taken. 

The plaintiff rests his claim on Articles 1067, 1068, R. C. C., which 
provide for the payment of new or straggling creditors who present 
themselves and who had not made themselves known before, when 
the funds in the hands of the administrator are insufficient and which 
give them a right of action against legatees and creditors who have 
been paid for return and contribution, with a view to a new distribution. 

These Articles were designed to apply only to successions under 
actual administration and were not intended to apply to successions 
already administered upon, the assets of which have been distributed, 
the heirs put in possession, and the administrator of which has been 
discharged. 

In such cases the probate jurisdiction determines and can no more 
be revived. The mortuaria proceedings cannot be reopened and a new 
administration inaugurated. A prohibition lies to prevent such a 
course, 22 An. 61. ‘The rights of creditors, which could have been 
exercised against the succession representative, must then be asserted 
and enforced against the heir or legatee, whoever he be, that was 
recognized and putin possession of the estate. 28 An. 446; 29 An. 
837 ; 25 An. 225, 335; 28 An. 367; 27 An. 686; 30 An. 93; 34 An. 31. 

The judgment is affirmed with costs. 
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No. 8791. 


Tue STATE OF LOUISIANA Vs. MANUEL FARRER. 


Attachments against absent jurors cannot be required to be issued where there is a sufficient 
number of jurors present to form the panel, or when there are only fuur absent and they 
reside twenty-five miles from the courthouse, or when the motion is net made before 
going to trial. 

Where the accused voluntarily offers evidence to prove his good character and thus opens 
the door for contradiction, it is legitimate for the State to tender, in rebuttal, proof 
of his bad reputation, the more so when the inquiry is upon cross-examination of witnesses 
of the defense. 

District Judges are vested with a legal, not an arbitrary discretion. When they exercise such 
and objection is made, they should state all the reasons which have induced their rulings. 
Facts often transpire in the presence, or are to the knowledge of Judges, the existence 
of which is not established by the record. Proper information would, if known, enlighten 
the court and enable it to test the correctness of such rulings. In the absence of such 
statement, those facts cannot be divined by the appellate court, which, in default, is bound 
to assume that the grounds stated are the ouly ones. , 

Bills of exceptions will not be considered when, even if well taken, the accused would not be 
benefitted thereby. 

Although a District Judge has improperly excluded jurors, the error is not such as entitles 
the defendant to a reversal of the verdict aud sentence, and to a remanding of the case for 
a new trial, where it does not appear that the accused had exhausted his peremptory 
challenges before the jury was fully made up and did not ebtain an entire panel of his 
own choice and an impartial trial. 


PPEAL from the Twelfth District Court, Parish of Rapides. 
Blackman, J. 


E. G. Hunter, District Attorney, for the State, Appellee : 


The absence of part of the jurors, when a case is called for trial, in no manner deprives the 
defendant of the opportunity of inquiring inte the character and qualifications of the 
jurors. A sufficient number of the jurors being present to fourm the panel, the court did 
not err in ruling the defendant to trial. Having had all the notice the law requires in 
order to prepare challenges, the defendant was not entitled to a postponement of the 
trial, because all the jurors summoned for the term were not present. 26 An. 600; 29 An. 
545, 546; 32 An. 222, 1144, 

The defendant in a criminal trial has uot the right to demand attachments for absent jurors, 
when there is present a sufticient number to form a panel. State vs. Breaux, 32 An. 222. 

In the absence of any statement of the grounds on which the Judge below excused two of the 
thirty jurors, who had been drawn for the week of the term in which the defendant was 
tried for and convicted of murder, it will be presumed that the Judge excused them for 
sufficient and legal cause. 32 An. 222. 

When an accused voluntarily puts his character in issue, rebutting evidence of bad reputa- 
tion in the community in which he lives is admissible on the part of the State. Wharton's 
Criminal Evidence, p. 58; Archbold's Criminal Practice, p. 401. 

The Judge, before whom the examination of a juror on his voir dire is held, is the most com- 
petent to pass upon his competency, and said judgment will not be disturbed, unless 
there has been some error of law made therein, to the detriment of the accused. State 
vs. Barnes, 34 An. 395. 


M. Ryan and Jno. C. Ryan for Defendant and Appellant. 
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The opinion of the Court was delivered by 

BermupeEz, C.J. The defendant was indicted for murder, found 
guilty without capital punishment and sentenced to hard labor for 
life. From the verdict and judgment thereon he appeals. 

The record contains four bills of exceptions, viz: 

One to the refusal of the Judge to issue attachments against absent 
jurors ; 

Another to the ruling of the Judge permitting a question by the 
District Attorney, in reference to the general reputation of the accused 
in the comunity in which he lived ; 

A third one to the discharge of a juror, at the instance of the State, 
on the ground of incompetency ; 

A last one, almost to the same effect and apparently for a like 
reason. ; 

First. There being a sufficient number of jurors present to form the 
panel, the attachments were properly declined. 26 An. 600; 29 An. 
545, 546; 32 An. 222, 1144. 

There were four jurors absent, who resided twenty-five miles 
from the courthouse. The motion for the attachments was not made 
before going to trial. The Judge exercised a proper discretion. The 
bill was not well taken. 

Second. The accused having offered voluntarily evidence to prove 
his good character, and thus opened the door for contradiction, it was 
legitimate for the State to tender, in rebuttal, proof of his bad reputa- 
tion among those in the midst of whom he lived, for violence, passion 
and vindictiveness. Wharton's Cr. Ev. 58; Arehbold Cr. Pr. 401. 

The rule is, that the prosecutor cannot enter into an inquiry as to 
the defendant’s character, unless the defendant enables him to do so 
by calling witnesses in support of it. 

This right is the more evident when the inquiry is instituted upon 
cross-examination of the witnesses brought forward by the defense. 

We will consider the two next bills together: 

Third. A juror was excluded by the District Judge, who states that 
he did not think him competent and believed that he knew all about 
the case, as he lived within a mile and a half from the place where the 
murder is charged to have been committed. 

Fourth. Another juror was also excluded, who lived in the immedi- 
ate neighborhood of the spot where the homicide is said to have oc- 
curred, who knew the witnesses, and who had stated that he had 
formed an opinion as to the guilt or innocence of the accused. 

It enters into the philosophy and humanity of the law that an 
accused who is entitled to a jury, should be tried by his peers taken 
from the vicinage. This is his right, precisely because these are pre- 














NEW ORLEANS, MARCH, 1883. 





State vs. Farrer. 





sumed, on account of their residence in the neighborhood, to be better 
informed of the locality, of its inhabitants, of its customs, and of the 
defendant himself, than would be strangers coming from a distant 
spot. ; 

The expression of an opinion which disqualifies a juror, is a fixed, 
deliberate and determined one, which cannot be changed. 

The law vests great discretion in Judges presiding over the trial of 
criminal cases touching the rejection or admission of jurors. It must be 
alegal, not an arbitrary discretion. Whenever it is exercised and objec- 
tion is made, the presiding Judge should make it his duty to state all the 
reasons and circumstances which have induced his ruling. The lati- 
tude allowed cannot be permitted to be extended to cases in which it 
is not made to appear that jurors who were excluded, in the exercise 
of a proper discretion, would not have done impartial justice between 
the State and the accused. 

Facts often transpire in the presence and are to the knowledge of 
Judges, which have inspired and necessitated their rulings, the exist- 
ence of which is not established by the transcript. Proper information 
touching them would throw considerable light and powerfully enable 
the appellate court to test the correctness of such rulings; but in the 
absence of such statement on the subject, they cannot be divined. 

In default of such, this Court is bound to assume that the grounds 
stated were the only ones assigned, and must be governed accordingly, 
in some instances possibly defeating, however innocently, the ends of 
justice and endangering the good order and well-being of society. 

It is probable that the District Judge in the present case was influ- 
enced by reasons, additional to those contained in the bills, which 
induced him to reject the jurors. He no doubt expressed them; but 
whether or not there existed such reasons, they are not embodied in 
the bills of exceptions, when they might serviceably have been inserted 
in them. : 

Whatever the grounds incorporated were, we deem it, however, un- 
necessary to pass upon them, for that would be doing a work of super- 
erogation, inasmuch as, even if the jurors had been improperly 
rejected, the prisoner could not be benefitted by the error committed, 
as the record does not show that he has sustained any material injury 
or has been deprived of any right in consequence. 

There is no doubt that if the defendant had sustained any injury by 
the rulings of the District Judge excluding the jurors without sufficient 
legal cause assigned, it would be his right to demand, and the duty of 

“this Court to accord reparation to the full length of its power. 
The record in this respect is perfectly reticent. The very motion 
for a new trial, made by the accused, not only does not even allege 
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such injury, but is confined to merely charging that the verdict is 
contrary to the evidence and to the law, and contains no specification 
whatever of grounds. 

The record does not show that the prisoner had exhausted his 
peremptory challenges before the jury was fully made up and that he 
did not obtain an entire panel of his own choice. 

As was substantially well said on a similar occasion, it does not 
follow that because the party might have been received as a juror, his 
rejection is error, for which the court will reverse the judgment. 

The great object of the Constitution and the law is that an impartial 
jury may be obtained in every case. The rejection of the juror had 
no tendency to prevent the attainment of that end, for the prisoner 
had not exhausted his challenges before the jury was fully made up, 
and consequently he had obtained an entire panel of his own choice. 

Furthermore, in a case of this sort, no advantage could accrue to a 
prisoner should a new trial be awarded. The only effect of a new trial 
would be, that the prisoner would be enabled to obtain an impartial 
jury of his own choice, and he has already had the benefit of a jury 
of his selection. State vs. Bunger, 14 An. 461; State vs. Eveque, O. 
B. 45, f. 634, N. R.; Henry vs. State, 4 Humphrey’s Tenn. p. 270. See 
also Carroll vs. State, 3 Ib. 315; S. P. Mimms vs. State, 16 Ohio St. 221 ; 
Burrell vs. State, 18 Tex. 713. 

Under these circumstances, we do not think that the verdict and 
sentence should be disturbed. 

Judgment affirmed. 








No. 8839. 
S. B. & J. T. McCLELLAN vs. F. L. MAXWELL ET AL. 


A married woman separated in property mortgages her plantation, and dies, leaving a Will and 
the property mortgaged to her surviving husband. The husband dies before the wife's 
will is probated, leaving by will the same property to his nephew. Under an order of 
seizure and sale the mortgaged property is seized, and the proceedings are conducted 
contradictorily with the executors of the husband's will. The executors enjoin, and their 
injunction is dissolved, and the executors do not appeal, but an appeal is afterwards taken 
by the legatee under the husband's will. Held, that such appellant cannot urge, for the 
first time before the appellate court, that the order of seizure issued on insufficient evi- 
dence, and that the wife’s succession was not represented in the proceedings, there being 
no such issues raised by the pleadings in the injunction suit, to which pleadings the 
attention of the Court must be confined. 


o_o from the Eighth District Court, Parish of Madison. 


Delony, J. 





J. C. Seale for Plaintiffs and Appellants : 
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A judgment rendered against an unrepresented dead person is null; also without citation. 
29 An. 647; 22 An. 23; 24 An. 253. 

The immediate rights of an heir remain in abeyance until he decides whether he accepts or 
rejects a succession. A beneficiary heir has but a residuary interest, which can only be 
determined when the succession has been duly administered. 17 An. 41; C. C. 946, 1033, 
1073. 

There being debts, and the heirs having accepted with benefit of inventory, an administra- 
tion is necessary. 28 An. 859. 

A married woman over the age of twenty-one years of age may, by and with the authorization 
of her husband, and with the sanction of the Judge, contract debts, and to secure the 
same grant mortgages on her separate estate, (C. C. 126): and on presenting to a notary 
the certificate, it shall be his authority for drawing the act of mot tgage. C. C. 128. 

Executory process cannot issue on a mortgage executed by a married woman, without au- 
thentic evidence that the debt secured enured to her separate benefit, which can only be 
shown by certificate of the Judge. C. C. 128; 20 An. 229; 24 An. 96. 


Farrar & Spencer for Defendants and Appellees : 


The executor, under the will, in possession for the heirs of the mortgaged property, is the 
proper person to serve notice, in foreclosing the mortgage under executory process. 20 
An. 375; 1 An. 205. 

The only difference, where a married woman is authorized by the Judge, or by her husband, 
from whom she is separate in property, to give a mortgage on her property, is, that when 
authorized by the Judge, the burthen of proof is on her to show that the debt did not 
enure to her benefit ; but where the authority is given by the husband only, the burtben 
of proof falls on the creditor, to show that the debt did enure to her benefit, 15 An. 54, 
and autherities there cited. 


The opinion of the Court was delivered by 

Topp, J. On the 24th of February, 1876, Mrs. Eliza Thompson, wife 
of Josiah Stanbrough, executed, with the authority of her husband, 
three several promissory notes for $800 each, in favor of the defendant, 
Maxwell, and to secure their payment, at the same time gave him a 
special mortgage on her “ Joan Plantation,” in the Parish of Madison. 

After the execution of this mortgage Mrs. Stanbrough died, leaving 
a last will, appointing her husband, Josiah Stanbrough, executor, and 
constituting him her universal legatee. 

A short time after her death, the husband, Josiah Stanbrough, also 
died. He likewise left a will devising all his estate to his nephew, 
Jesse Josiah Stanbrough, and naming the plaintiffs the executors 
thereof, who qualified as such, and caused the last will of the said de- 
ceased and also of Mrs. Stanbrough to be probated. 

On the 10th of February, 1881, the defendant, Maxwell, obtained an 
order of seizure and sale on the notes and mortgage of Mrs. Stanbrough 
above described, under which the “ Joan Plantation,” the mortgaged 
property, was seized. Notices of this order of seizure and sale were 
directed to and served on the executors of the last will of Josiah Stan- 
brough, the plaintiffs herein, no executors having been appointed to 
the will of Mrs. Stanbrough. 
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An injunction was taken out against this order of seizure and sale 
by these executors, which, upon trial, was dissolved, the judgment 
being rendered on the 18th of January, 1882. An appeal was applied 
for and obtained from this judgment by the executors, but was not 
prosecuted by them. , 

On the 24th of November, 1882, an appeal from said judgment was 
applied for and granted in behalf of Jesse Josiah Stanbrough, the said 
universal legatee of Josiah Stanbrough, then and still a minor, through 
his father and natural tutor, and on this appeal the case is before us. 

The appellant, who, it will appear from the foregoing statement, 
Was no party to the proceedings in the lower court, has filed in this 
Court an assignment of errors, suggesting substantially that the order 
of seizure and sale issued on insufficient evidence, touching the author- 
ity of Mrs. Stanbrough to bind herself for the debi proceeded on, and 
also denying that her succession was represented in the notice and 
proceedings under it. 

In view of such assignment and suggestions it becomes necessary to 
state that, even admitting that these matters could be made the grounds 
for an injunction, and could be taken advantage of otherwise than by 
an appeal from the order of seizure and sale, in the determination 
of this case we cannot go outside of the record, and must confine our 
attention solely to the pleadings and the issues between the parties to 
this injunction suit, the executors of Josiah Stanbrough on the one 
side, and Maxwell, the alleged creditor of Mrs. Stanbrough, on the 
other. 

We can only review, on this appeal of a third party to the proceed- 
ings, the issues presented by the record. 

These alleged irregularities, to which our attention is invited, touch- 
ing the insufficiency of the evidence on which the order in question 
issued, is not raised by the pleadings. On the contrary, the executors of 
Josiah Stanbrough, the plaintiffs in the injunction, in their petition for 
the injunction, justified their right to resist the execution of the order 
of seizure and sale issued on the mortgage consented by Mrs. Stan- 
brough, on the claim that Josiah Stanbrough, the husband. was the 
heir-at-law and the universal legatee of his wife. 

Referring, then, to the pleadings in the case, we find that the plain- 
tiffs, as executors aforesaid, resisted the order to sell the mortgaged 
property on grounds substantially as follows: 

1. That there were privilege and mortgage debts against both of- 
said successions; that the succession of Josiah Stanbrough might 
prove insolvent, and that the time allowed for the payment of these 
debts had not expired. 
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2. That the alleged mortgage debt had been extinguished by pay- 
ments in cotton and money. 

3. That the debt in question was really a debt of the husband, for 
which Mrs. Stanbrough could not legally bind herself. 

4. That the debt which formed the consideration of the notes and 
mortgage was prescribed when they were executed. 

The answer of Maxwell, the seizing creditor, was, in effect, the 
general issue. 

_ Such are, in brief, the only matters for our consideration under the 
pleadings. And the character of these pleadings contracts the issues 
still more than would appear from the above formal statement ; for the 
plea of payment, under a well known rule, is an acknowledgment of 
the existence of‘the debt, and narrows the issue to its alleged payment. 
It is, in fact, nowhere alleged in the petition that there was no debt to 
the amount of the notes, but only that it was the debt of the husband. 
On the trial, however, the main effort was made to show that when 
the notes were given, there was no prior debt, or that the debt that 
they, with the accompanying mortgage, were given to secure, was not 
in existence at the time of their execution. 

We have examined the proof in the record, and whether we consider 
the grounds of the injunction at length, as set out formally in the peti- 
tion, or as shortened and narrowed by the character of the pleas urged, 
we are satistied that none of these grounds ave sustained by the evi- 
dence or the law applicable to them. Under different pleadings the 
result might have been different ; but as the record presents the issues, 
and considering the evidence as it bears upon them, we find no reason 
for disturbing the judgment complained of. 

It is proper, however, in this connection and in conclusion fo say, 
that we do not decide whether or not the order of seizave and sale 
issued on insuftficient evidence, and whether the plaintiffs, as executors 
of the succession of Josiah Stanbrough, could or did legally represent 
the succession of Mrs, Stanbrough, or whether Josiah Stanbrough had 
or not accepted the succession or the universal legacy, under the last 
will of his predeceased wife, and became invested with the absolute 
ownership of her estate, inclading the mortgaged property before his 
death, and whether his executors could or not accept said succession. 
These are questions discussed by the counsel, but uader the pleadings 
we are not now called on to decide any of them, 

Judgment affirmed with costs. 

4l 
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No. 8796. 
Mrs. M. M. Catvit vs. JoHN A. WILLIAMS, TRANSFERREE. 


A jndgment, affirmed on appeal, recognizing a homestead right under Sec. 1691 et seq. R. S., 
constitutes res judicata. It continues in force until set aside. As long as it remains in 
force the property cannot be legally seized, and the sale cau be enjoined. 

Objection to the introduction of evidence under an answer to the injunction suit, averring a 
state of facts different from that in existence when the judgment was rendered, is well 
taken and the proof must be excluded. 

Damages claimed for such seizure cannot be allowed. 


PPEAL from the Twelfth District Court, Parish of Rapides. Bar- 
bin, J. 


M. Ryan and Jno. C. Ryan for Plaintiff and Appellee. 
Robert P. Hunter for Defendant and Appellant : 

A judgment decreeing a homestead is not a final judgment. Only final judgments support 
the plea of res judicata. See 1 An. 92; 3 An. 202. 

It is not transmissible to heirs. Bryant vs. Lyons, Sheriff, 29 An. 64. 

Such a judgment protects the defendant in execution only so long as he continues to own and 
reside on the property, to be in necessitous circumstances, and to have persons bona side 
dependent upon him for support. 

Ifa person having such a judgment in his favor should afterwards inherit or make a fortune, 
would or ought that judgment to still protect the property ? 

If, having children at the time of the judgment, or other persons dependent on the debtor for 
support, and they should all die, one ot the essential requisites to the protection of the 
homestead law would be wanting, and the creditor ought to be permitted to proceed with 
his execution 

So if they should move off from the homestead. So, also, if the debtor ceased to reside on 
the homestead. 

Such judgment ouly settles the status quo for the time being; is not final, and does not sup- 
port the plea of rez judicata. 

So long as the same state of facts exist, the judgment is good. A change in the facts alters 
the status of the parties. 

In the present case, when the judgment set up as res judicata was obtained, in 1874, the 
plaintiff had a son ard daughter living with her. Now, the son has moved away, is mar- 
ried, and is supporting himself and family by teaching school ; and the daughter has also 
martied, and has a husband able and willing to support her. 

** Pleas, like ree judicata, precluding an examination of the merits, cannot be aided by infer- 
ence, but must be established beyond all question. The legal presumption attaching to 
such an estoppel is of too grave a character to be recoguized as resulting from any litiga- 
tion in which its essential characteristics are not free from all doubt.” Clay vs. Creditors, 
9 M. 521; Fink vs. Martin, 5 An. 103. 

The plea of res judicata is stricti juris, and in case of doubt is to be interpreted against the 
party pleading it. 3 An. 530; 4 An. 451; 7 An. 665; 18 L. 212. 

The homestead law is in derogation of common right, and is to be strictly construed. 21 An. 
686; 32 An. 444, 805, 979; 33 An. 240; 28 An. 667. 

Section 1691, Revised Statutes, which provides for a homestead in favor of the debtor having 

“a family, or mother, or father, or persons ‘dependent on him for support,’’ means persons 
dependent for actual and necessary support, and not persons able tv earn a living. A 
debtor supporting persons of the latter class is not entitled to the exemption of the home- 
stead. Widow Lenfroy Decuir vs. E. G. Benker, 33 An. 320. 

QuERY.—Do not all homestead exemptions have to be recorded, since the adoption of the 
Constitution of 1879? 

This controversy, in other respects, is to be settled by the Homestead Act of 1865. 
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The opinion of the Court was delivered by 

Bermupez, C.J. This is an injunction to arrest the sale of certain 
property seized by the defendant, claiming to be the transferree of a 
judgment creditor of the plaintiff. The plaintiff alleges that the land 
was finally adjudicated by this Court to be her homestead, under Sec. 
1691 et seq. of the R. S., she having children dependent upon her for 
support and, as such, that the property is exempt and beyond the 
reach of her creditors. She claims further, three hundred dollars as 
damages. 

The answer admits the judgment, but avers that the plaintiff, at the 
time of seizure herein, had no one dependent upon her for assistance ; 
her son having left the place, and being a teacher, earning amply to 
provide for his necessities ; her daughter having also moved from the 
place and married a man of means, who is able and bound to support 
her. 

There was judgment for the plaintiff with an allowance of $150 as 
damages against the defendant, who has appealed. 

On the trial the plaintiff introduced in evidence the proceedings in 
which the judgment invoked by her was rendered, and the execution 
and seizure underit. The defendant, on the other hand, offered testi- 
mony to show himself a judgment creditor and to establish that the 
circumstances or state of things in existence at the time the right to a 
homestead was judicially recognized, had changed in this: that the 
son and daughter, who were dependent upon the plaintiff when the 
judgment was rendered, had ceased to be so. 

To the admission of such proof the plaintiff objected, on the grounds 
that the judgment constituted res judicata and is a complete bar and 
estoppel to any inquiry or contestation over the matters of fact and 
law decided and determined. The court having overruled the objec- 
tion and admitted the evidence, the plaintiff took a bill. 

The objection was well founded. There can be no doubt that the 
judgment relied upon by the plaintiff is a final and sovereign judg- 
ment, which constitutes res judicata, and which cannot be attacked 
collaterally. Every matter adjudicated has become a part of the 
record which imports absolute verity. Se long as the jadgment 
remains in force, it is evidence of the right of plaintiff to the thing ad- 
judged, and no legal seizure of the property can be made. Thompson 
on Homesteads, pp. 715, 716. 

Indeed, if such were net the case, those whom the law intended to 
protect from necessity and want would be constantly exposed to moles- 
tation on the part of their creditors, and, though necessitous, they 
would be constrained to appeal to the courts, employ counsel, incur 

















324 SUPREME COURT OF LOUISIANA, 





Calvit va. Williams. 





liability for costs, in order to claim protection against unauthorized 
invasion of the immunity accorded them. 

The protection, instead of proving a shield, would, in the end, prove 
a delusion and a mockery, if not a curse. 

It is a judgment which the court, by reason of its continuing jurisdic- 
tion over the subject matter, can revoke on a proper showing and thus 
render inoperative. No reservation of power to that effect was neces- 
sary in the original decree, It exists and can be exercised, as a matter 
of course. 15 Ohio St. 427; MeNeil vs. MeNeil, Ohio, January, 1883. 

It appears that the District Judge did not consider that the evidence 
adduced showed a change of cirenmstances in plaintift’s condition, and 
he rendered judgment in her favor. 

We allude to this merely in explanation of our decree, which does 
not pass upon the averments of the answer, which did not assail the 
judgment and ask its dissolution and avoidance. The only issue in 
the case was the validity of the seizure. We hold that, as long as the 
judgment stands, no seizure can be effected. 

In relation to the claim in damages we do not think that the plaintiff 
is entitled to recover any. She has brought the suit for the protection 
of her rights. The fact that it is instituted in the form of an injune- 
tion proceeding does not enhance the merits of her demand, The law 
does not contemplate that such damages as are claimed should be paid 
by a party cast. We find no precedent for such a prayer in a case like 
this and do not feel authorized to establish one. It would seem that 
the plaintiff should remain satisfied with a judicial recognition of the 
immunity which she has asserted, 

It is, therefore, ordered and decreed that the judgment appealed 
from be amended, by eliminating therefrom the damages allowed, and 
that thus amended it be affirmed at plaintiff’s costs, appellant to pay 
costs of the lower court, 

Fenner, J., dissents, 

Manning, J., recuses himself, having been of counsel. 





DISSENTING OPINION. 

FENNER, J. Under the plain terms.of the Homestead Act of 1865, 
the right to exemption depends upon three conditions, which must co- 
exist at the moment when the exemption is claimed, viz: 

1. The property must be “ oceupied as a residence.” 

2. The debtor must have “a family, or mother, or father, or person 
or persons dependent on him for aupport.” 

3. The property must “not exceed in value two thousand dollars.” 
Rev. Statutes, Sec. 1691. 
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The law provides for, and requires no form of proceeding for setting 
aside and establishing a homestead, It establishes a simple right to 
claim exemption from seizure and sale, precarious in its nature, and 
dependent upon the continued co-existence of the conditions stated. 

Property occupied as a residence to-day, may cease to be so occupied 
to-morrow, Property worth only $2,000 at one time, may, at a future 
date, become worth $10,000, in which case, under the terms of the law, 
to the extent of the excess, it would be subject to seizure and sale. 
The debtor who may, at one time, have had persons legally dependent 
on him for support, may, in the future, cease to have any such de- 
pendents. ‘ 

When such changes occur, the exemption which formerly existed 
necessarily ceases. 

The creditor, whose hand was stayed by the law as long as the ex- 
¢emption existed, is freed the moment that it ceases, 

These principles, self-evident as they seem to me, have been recog- 
nized in numerous decisions in our sister States. Revalk vs. Kraemer, 
& Cal, 66; Himmelman vs. Schmidt, 23 Cal. 117; Reinbach vs, Walker, 
27 Il. 303; Brown vs, Keller, 32 Ill. 151; Caheen vs. Mulligan, 57 Ill. 
230; Brown vs. Martin, 4 Bush. (Ky.) 47; Austin vs. Stanley, 46 N. H. 
43; Hoyt vs, Howe, 3 Wis. 752; Matter of Phelan, 16 Wis. 79; Parker 
vs. King, 16 Wis, 223. 

They do not find express denial in the opinion rendered by the ma- 
jority of the Court. The decree against the right of the seizing cred- 
itor is based upon the effect of a prior adjudication. 

What is this adjudication ? 

In 1872, eleven years ago, the present creditor issued execution 
against Mrs, Calvit on the same judgment, under which the property 
uow involved, being the only property then or now owned by the 
judgment debtor, was seized. 

Mrs. Calvit presented a petition for injunction, alleging that the 
property was exempt under the homestead law, and setting forth the 
existence of the conditions entitling her to the said exemption, amongst 
others, that ‘she had persons dependent upon her for support.” 

The evidence established the then existence of those conditions, in- 
cluding the dependency of an unmarried daughter and a son in infirm 
health, who resided with her and were supported by her. 

An injunction was issued prohibiting the defendants from doing that 
which was threatened, viz: selling under the execution ; which injunc- 
tion, after trial, was, by final judgment, perpetuated. 

After waiting eleven years, discovering that Mrs. Calvit had no 
longer any persons dependent on her for support, within the meaning 
of the law, and had thus lost her right to the exemption, the judgment 
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creditor issued a new execution, under which the property was again 
seized. 

Mrs. Calvit presents a new petition for injunction, in which she 
alleges that the former judgnient was res adjudicata and operated as a 
perpetual prohibition of the judgment creditor from seizing her 
property. 

The judgment creditor answered, admitting the prior judgment es- 
tablishing the homestead rights of Mrs. Calvit as existing at that time, 
but averring that the son and daughter, who were then dependent 
upon her, were no longer so, but that the son had married and moved 
away; that the daughter had also married and that her husband pos- 
sessed means ample for her support ; and that Mrs. Calvit had now no 
person dependent upon her for support. 

The evidence taken in the court a qua clearly establishes these facts, 
and it seems clear to me that the debtor had no right of exemption 
under the law. 

I cannot understand the necessity of requiring the creditor to attack 
and set aside the former judgment, nor the possibility of his doing so. 

The judgment was correct, and its correctness is not questioned by 
the creditor. It simply decided that the conditions entitling Mrs. 
Calvit to the homestead exemption existed at that time, and enjoined 
the sale of her property under the fi. fa. then issued in violation of 
that right. 

The issue presented in the present case is a totally different one, 
viz: whether the conditions entitling her to exemption exist to-day. 
The cause of action being thus entirely different, res judicata has no 
application. 

The majority opinion does not indicate in what manner, or for what 
cause, or with what possible effect, the creditor could attack or set 
aside the former judgment, the correctness of which nobody questions, 
and which, indeed, has been long since fully executed by the expiring 
of the writ under which, and of the delays within which the sale 
thereby enjoined could possibly have been made. 

As the matter is left under the present decision, any other creditor 
of Mrs. Calvit could, under the evidence produced in this record, seize 
and sell this property. The hands of this judgment creditor alone are 
tied--tied, too, forever; because, if his right to proceed depends upon 
his successfully attacking and setting aside, or vacating, or in any 
manner disturbing the former judgment, the condition precedent is an 
impossible one, besides being superfluous. 

There exist no legal grounds upon which that judgment can be 
disturbed. 

I, therefore, dissent. 
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No. 8808. 
Tue State oF Louisiana vs. Razis DuGay. 

Juror who states, on his voir dire, that he has formed and expressed an opinion as to the 
guilt or innocence of the accused, which opinion was based on statements made by 
witnesses in the case, but that this opinion would yield to sworn evidence, and would have 
no influence on him in the jury box and that he was free of bias or prejudice against or in 
tavor of the accused, whom he would try impartially, is a competent juror. 

PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 





J. C. Egan, Attorney General, for the State, Appellee. 
D. Caffery, M. J. Foster and P. Sigur for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocnk, J. Appealing from a sentence of death, the accused submits 
to our consideration two bills of exceptions charging the following 
errors : 

1. That the District Judge erred in maintaining the competency 
of a juror who stated, on his voir dire, that he had heard the facts of 
this shooting from an eye witness; that after hearing this statement 
from an eye witness, he remarked that he supposed the accused “ would 
go up,” “and this remark was predicated upon the statement of the said 
witness, and that as a juror he would require additional evidence to 
change his opinion.” 

The bill informs us that on being further interrogated the juror 
stated: “that the opinion or impression which he had formed would 
have no effect upon him as a juror, but would yield to the evidence 
given in court under oath, and that he would disregard what he had 
heard outside of court ;” ° ° ‘and should the State fail to 
prove up the case or not introduce any evidence, his verdict would be 
for the prisoner.” 

2. The second bill charges error in accepting as competent a juror 
who had stated, in his examination by counsel for the accused, * that 
he had heard a good deal of this case; that he had formed an opinion 
as to the guilt or innocence of the accused; that his opinion was fixed ; 
that it would require evidence to change his opinion ; that he would 
not go upon the jury with his mind free from what he had heard.” 

Being further examined by the District Attorney, the juror explained 
as follows: “that he had neither bias or prejudice, like or dislike for 
or against the accused; that if sworn, he would go into the jury box 
and render a verdict according to the law and the evidence given on 
the trial, regardless of what he had heard.” 

We think that both of these jurors were unquestionably competent. 
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No rational being, hearing or reading an account of a startling crime, 
can abstain from forming an opinion or impression touching the guilt 
or innocence of the party charged with the commission of the deed. 

But such an opinion or impression lurking in the bosom of a sensible 
man who states that, when sworn to decide upon the fate of the party 
accused, he would hush the voice of such an impression, and would be 
guided in his conclusions by the sworn evidence adduced and by the 
law of the case, does not in the least disqualify such a man as a juror 
in the case. A mind free of bias or prejudice, disposed impartially to 
hear the evidence, and to impartially try the accused, are the essential 
qualifications required of a juror by the law. 

This question touching the rule for testing the qualification or com- 
petency of jurors, in reference to their impartiality, and freedom from 
a fixed and unmoved preconceived opinion, has been the subject of 
frequent investigation by this Court, and may be now considered as 
finally and firmly settled in our jurisprudence, in accordance with the 
views herein expressed. 

Our last researches on this point were suggested in the case of State 
vs. de Rance, 34 An. p. 186, in which we took occasion to make a 
thorough review of previous opinions on this subject, and in which we 
reaffirmed the rule sanctioned in numerous cases, under which jurors 
who had formed and expressed opinions as to the guilt or innocence 
of the accused, but who asserted that they felt able to do impartial 
justice according to the law and to the evidence in the case, were 
ruled to be competent jurors. We now distinctly and emphatically 
reiterate that this is the correct rule, with the reasonable hope that it 
will be clearly understood by the profession. 

See cases of: State vs. Bunger, 14 An. 462; State vs. Ward, I4 An. 
693; State vs. Schnapper and Malone, 22 An. 43; State vs. Lartigue, 
29 An. 642; State vs. Desmouchet, 32 An. 1241; State vs. Johnson, 33 
An. 890; State vs. Hornsby, 33 An, 1110. 

From the record it appears that the accused has had the valuable 
assistance of able and distinguished counsel, whose zeal and ability 
have shielded him from injustice, and that he has had a fair and im- 
partial trial, and hence, we are powerless to avert his doom. 

Judgment affirmed. 





The 
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No. 8799. 


THE Mayor AND CoUNCIL OF ALEXANDRIA VS. JOHN A. 
WILLIAMS ET AL. 


A town councilman, who became a justice of the peace, is not recusable in a case wherein the 
legal composition of the Council, or the validity of its ordinances passed while he was a 
member thereof, is contested. 

The payment of taxes of whatever kind cannot be enforced by suit since the Constitution of 
1879 became operative through the legislation thereunder upon that subject. 


PPEAL from the Justice Court, Alexandria Ward, Parish of 
Rapides. Whittington, J. 


Jno. OC. Ryan for Plaintiff and Appellee : 


1. Art. 338 C. P. gives the causes of recusation of Judges, and applies to justices of the peace 
as wellas other Judges. Justice Whittington was not disqualified from any of the causes 
mentioned in said Article. 

2. Art. 210 of the Constitution is not self-operative, and has not been made operative as re- 
gards municipalities. 34 An. 733. 

3. Act 119, p. 167 of Acts 1882, is not imperative, but simply leaves it to the option of political 
corporations. 

4. Section 9 of the Charter of Alexandria, Act 111 of Acts of 1868, gives the Council power 

to authorize its collectors to collect the tax in any manner they (the Council) may deter- 

mine. The Council acting under this had authorized them to collect by suit. 

The office of Councilman is not such an office as contemplated by the Constitution. 25 

An. 140; 15 An. 598; 5 An. 155. 

6. The corporation of Alexandria has the right to collect taxes on merchandise ; its Charter 
gives it; also the Constitution. Sec. 10 of the Charter of Alexandria; Act 111 of Acts of 
1868; Constitution Arts. 207 and 218. 

7. The defendant has not shown that the money collected for the engine has been used for 
any other purpose ; even if it has, it has been returned to the engine fund. 

8. Sec. 18 of the Charter of Alexandria does not mean that all by-laws and ordinances must 
be published ten days successively, but that they are not promulgated until ten days after 
publication, one publication is sufficient. 25 An. 391. 

9. Nor does it mean that all the by-laws and ordinances must be published, if there is ne 
daily paper, as often as the weekly paper comes out. Art. R. C. C. 1117 applies to notices 
of application to be appointed curators of successions. 29 An. 210. 


Robt. P. Hunter and A. J. Hertzog for Defendants and Appellants : 


Articles 210 and 218 of the Constitution of 1879 prohibit suits by municipal corporations for 
taxes. Act No. 119 of the Acts of 1882, is the enabling legislation to carry those Articles 
into effect. So, also, is Act 96 of the Acts of 1882. 

The Charter of the Town of Alexandria does not permit it to levy both a license and a tax on 
personal property. ‘‘Section 10 of the Charter.” Acts of 1868, No. 111. 

Municipal corporations in this State are required to pursue the same course in the collection 
of taxes, as the State and parish. 

Town ordinances of Alexandria are required to be published for ten days. Section 18 of the 
Charter. 

“No rule is better settled than that charters of incorporations are to be strictly construed 
against the corporators.” 34 An. No. 5, p. 429; 3 An. 294. 

‘Laws giving municipal corporations the right of taxation are a delegation of sovereign 
power, and should be construed strictly.” 9 An. 368. 

‘‘The presumption being that the new lawis better than the old, and intended to remedy 

some existing mischief, courts should apply it to all cases eccurring after its promulgation, 
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unless its application impair the obligation of a contract, or endanger good order by 
destroying well founded expectations under prior laws.” 2 An. 613. 

“In interpreting a statute, regard should be had to the mischief it was intended to remedy.” 
C. C. 18; 6 An. 386; 9 An. 165; 12 An. 777. 

“A remedial statute must be so construed as to correct the mischief at which it is aimed. 
Its policy, when evident, must be respected and enforced.” 10 An. 11; 12 An. 154. 

“An interpretation which would defeat the object of a statute is inadmissible.” 12 An. 835. 





The opivion of the Court was delivered by 

MANNING, J. This suit differs from that of the same plaintiff 
against Heyman in several particulars, one of which is that the excep- 
tion here made is to the capacity of the justice of the peace to sit in 
the cause, for the reason that he was a member of the town council 
that passed the ordinance imposing the taxes—in other words, the 
defendants recused the Judge. 

This is not one of the grounds for recusation recognized by our 
Codes, and we know of no reason why it should be. A member of the 
legislature, afterwards raised to the Bench, can construe laws passed 
by the body of which he was a member, and consider and determine 
their validity. Elevation into a judicial atmosphere is supposed to 
free one from the disturbing influences of legislative miasmas, and 
there is equal reason to believe that a village councilman will divest 
himself of the partisan feelings of that role when he sits in the judg- 
ment-chair of a justice of the peace. 

It must be noted, the ground of exception is not that he acted as 
councilman and assisted in passing the ordinances, the validity of 
which is attacked, after his qualification as justice and consequent 
alleged vacation of his office of councilman (a point upon which we do 
not pass, and which was raised only in the answer) but that having 
been councilman when the ordinance was passed, he could not sit as 
judge to determine its validity, nor to determine the question of the 
legal composition of that body. 

Upon the exception being overruled an answer was filed, pleading 
in defence inter alios the constitutional prohibition of suit which was 
properly set up in the other case in an exception. 

The prohibition is express and emphatic, and of such character that 
a court must take cognisance of, whenever pleaded, whether in the 
answer or by way of exception. In either way it effectually disposes 
of this litigation in its present form. 

It is therefore ordered and decreed that the judgments of the lower 
court are avoided and reversed, and that each of the defendants now 
have judgment against the plaintiff as in case of non-snit upon the 
claim herein preferred, and that each recover of the plaintiff the costs 
of the lower court and of this appeal. 
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McKowen vs. Kernan. 





No. 8837. 
W. R. McKowen, Tutor, vs. W. F. KERNAN. 


An attorney-at-law employed to institute a suit for the revival of a judgment is not bound to 
cause the judicial mortgage to be reinscribed, unless he has contracted or been requested 
to do so, and is not liable in such case for damage or loss resulting from its peremption. 


PPEAL from the Sixteenth District Court, Parish of East Feliciana. 
Sherburn, J., acting in place of Kernan, J., recused. 


Stone & Brame for Plaintiff and Appellant. 


J. G. Kilbourne, Wedge & Moore and J. F. Kernan for Defendant and 
Appellee: 


1. A sale clothed with judicial sanction cannot be attacked or inquired into collaterally. 19 

An. 353; 23 An. 469; 28 An. 639; 29 An. 698. 

The purchaser at a probate sale is protected by the order of court. 6 R. 471; 1 An. 29; 22 

An. 175; 25 An. 55; 28 An. 755. 

3. Actions of nullity and rescission of probate sales are prescribed by five years, R.C.C. 
3543; 34 An. Suc. of Quinn ; 33 An. 1043; 29 An. 536; 22 An. 492; 14 An. 597; R. S. 2809. 

4. A suit, where plaintiff is non-suited, on motion of his counsel, does not interrupt prescrip- 
tion, even though it appear of record that the discontinuance was made, not with the 
intention of abandoning the claim, but of renewing it under more favorable circumstances. 
R. C. C. 3519; 9 An. 464. 

5. Redress in damages for negligence and want of skill must be limited to the loss actually 
sustained; the negligence and want of skill must be conclusively shown. 17 L. 571; 16 
An. 121; 24 An. 12. 

6. Payment by the judgment debtor to the judgment creditor, or offsets acquired by him 
previous to any notice of transfer, discharge said debtor of the debt. R.C. C. 2644; 6 N. 
S. 297; 3 An. 220; 12R. 8. 

7. Inscriptions of mortgages are erased by the consent of the parties interested and having 
capacity for that purpose, this consent to be evidenced by a release or by a receipt given 
on the records of the court rendering the judgment, on which the mortgage is founded, 
R. C. C. 3371; 24 An. 464. 

8. The withdrawal of a suit from the control of an attorney, before its completion, and the 
resumption of the control thereof by his client, either through himself or other counsel, 
releases the attorney from any liability for the result thereof. 33 An. 243, Charles E. 
Alter vs. Horner & Benedict. 

9. An attorney is not liable for an error of judgment in a matter adwitting the exercise of 
his discretion. 9 M. 372. 

10. This is an action for damages arising from an alleged quasi-offense and is prescribed by 
one year. (R. C. C. 3536.) And the date from which this prescription begins to run is 
the date at which the alleged omission occurred. 

11. An atterney’s duty does not extend to the execution or preservation of judgments, in the 
absence of a special contract to that effect. 8 N.S. 234; 11 An. 30; 14 An. 137. 


29 


The opinion of the Court was delivered by 

Topp, J. This is a suit to recover of the defendant three thousand 
dollars, the amount of loss alleged to have occurred through the 
neglect of the defendant, an attorney-at-law, to reinscribe a judicial 
mortgage, resulting from the recordation of a judgment which the 
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defendant was employed to have revived, and which mortgage pe- 
rempted after the institution of the suit to revive. 

The material facts pertaining to the controversy are these: 

The judgment referred to was rendered in the suit of the Executors 
of Wm. Silliman vs. Clinton and Port Hudson Railroad Company, No. 
1892 on the docket of the District Court of East Feliciana, and rendered 
on the 8th of June, 1869, and recorded on the 11th of the same month 
and year. It was for $10,000 and interest. It will be referred to 
hereafter by its number for convenience. 

This judgment was sold at succession sale after the death of Silli- 
man and purchased by Mrs. M. A. Silliman, surviving widow of the 
deceased, on the 27th of July, 1871, for $6,500. 

It was afterwards sold by Mrs. Silliman to A. G. Payne, but at what 
time and for what price the record does not show. Ths sale to Payne 
is disputed, but is made reasonably certain by the faet that it was 
inventoried after Payne’s death among the assets of his estate, and by 
the admission that an amount figuring upon the account of the execu- 
tor of his estate, as paid by him to Mrs, Silliman, was a balance owing 
on account of the purchase of this judgment by Payne, and the further 
fact that it purports to have been sold as belonging to Payne’s succes- 
sion, and repurchased by Mrs. Silliman. . 

This reacquisition of the judgment by Mrs. Silliman took place on 
the 23d of December, 1874, the date of the probate sale of Payne’s 
succession, and the price paid was $7,000. 

On the 11th of April, 1876, Mrs. Silliman accepted mortgage bonds 
of the railroad company, the judgment debtor, in settlement of the 
Judgment, and authorized its satisfaction to be entered, and the mort- 
gage resulting from its registry to be cancelled, which were accordingly 
done on the 20th of January, 1877. 

On the 4th of June, 1879, suit was instituted by W. R. McKowen, as 
tutor of the minor children of A. G. Payne, to annul the sale of this 
judgment to Mrs. Silliman, for causes unnecessary here to specify, and 
to erase the entry of its satisfaction and the cancellation of the mort- 
gage, and at the same time to have the judgment revived. 

A tender of the $7,000 paid by Mrs. Silliman for the judgment was 
made at the same time. The petition in the case was signed by W. F. 
Kernan, (the defendant in the case at bar) T. B. Lyons and T. J. 
Kernan as the attorneys of said McKowen, tutor. This suit will be 
designated by its number in the docket, 2501, for convenience. 

‘Ou the 11th of the same month and year, seven days after the filing 
of this suit, the ten years expired from the date of the inscription of 
the judgment in the mortgage office. 
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On the 17th of June, 1880, the plaintiff, W. R. McKowen, tutor, exe- 
cuted and signed the following receipt: 

**Rec’d from Pipes & Lyons their due bill for $2,500 and 8 per cent. 
interest from date, in full for all demands in suit of W. R. McKowen, 
Tutor, vs. Mrs. M. A. Silliman.” 

The case referred to in the receipt being the suit 2501 above men- 
tioned to annul the sale of the judgment and procure its revival. 

The Lyons named in the receipt was one of the attorneys of Me- 
Kowen, tutor in the said suit; and Pipes & Lyons were then the 
owners of the Clinton and Port Hudson Railroad, which had been sold 
at sheriff’s sale under a judgment in favor of Geo. C. Comstock. 
Comstock was the purchaser at the sale, and subsequently sold 
the road to Pipes & Lyons. Pipes & Lyons had, also, then be- 
come owners of the mortgage bonds taken by Mrs. Silliman in set- 
tlement of this judgment 1892. and to which this controversy relates, 
and were under obligation to Mrs. Silliman to indemnify her against 
suit 2501. By these transactions they had become virtually the 
defendants, or the real parties in interest in that suit. 

On the 16th of June, 1881, this suit 2501 was dismissed by McKowen 
through an atterney employed by him—the defendant Kernan having 
been discharged and Lyons having withdrawn therefrom by reason of 
conflicting interest. 

The present suit against the defendant Kernan to render him liable 
for alleged negligence, as above recited, was instituted on the 4th of 
September, 1880, before the other suit 2501 about which the negligence 
is charged was dismissed. 

The defendant first excepted, alleging no cause of action, which was 
overruled. He then answered by a general denial and also set up 
substantially the following special defenses: 

That a compromise had been made by plaintiff with Pipes & Lyons 
of the suit No. 2501, and that suit subsequently dismissed, which acts 
on plaintiff’s part precluded any action against him for the causes 
alleged. He denied that plaintiff had suffered any damage, and 
averred that Mrs. Silliman was responsible to him, if there was any 
liability on the part of anyone. He denied also that there was any 
contract with plaintiff by which he was to have the judgment rein- 
scribed, or that any such daty devolved upon him as an attorney-at- 
law. 

There was a jury trial on the case and a verdict in favor of the 
defendant; and from the judgment thereon the plaintiff has appealed. 

In order that plaintiff should recover in this case he must show a 
loss and damage to himself, and must further show that this loss or 
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damage was caused by some act of the defendant, or resulted from 
some fault, omission or negligence on his part. 

To arrive at any conclusion on these points, we should view the 
situation of matters relating to this controversy at the time the profes- 
sional services of the defendant were engaged and the circumstances 
existing at the time suit No. 2501, referred to, was instituted. 

At that time, plaintiff, or the minors he represented, were not the 
acknowledged owners of the judgment and mortgage it was desired to 
enforce through the services of the defendant. In fact, there was no 
title to the judgment in them or in their father, from whom they 
derived their claim of record, and never had been, so far as the evi- 
dence shows. On the contrary, that judgment, admitting the title of 
A. G. Payne thereto—and we think he once owned it—-had been sold 
at a judicial sale. This sale, on the face of it, appears regular in form, 
and purports to have been made under the order of a competent court, 
rendered upon the petition of the legal representative of Payne’s suc- 
cession, setting fourth the adequate cause therefor, and who returned 
into court a formal proces verbal of the sale under the order. 

We further find that under the authority and direction, and by the 
act of the purchaser of this judgment at such sale, and the acknowl- 
edged owner of it and of the mortgage resulting from its registry, at 
that time, satisfaction of the judgment had been formally entered and 
the mortgage duly cancelled on the records. That this was done by 
virtue of a bona fide settlement made between the ostensible owner of 
the judgment and the judgment debtor, and for a valuable considera- 
tion. In short, according to the records, there was no judgment to 
revive and no mortgage to reinscribe. 

Under this condition of things, the suit 2501 was instituted for the 
declared object of annulling the probate sale of the judgment erasing 
the entry of its satisfaction and the entry of the cancellation of the 
judicial mortgage resulting from it from the records, and reinstating 
the succcession of Payne or his minor heirs in the ownership of the 
same, and at the same time reviving the judgment which was about to 
prescribe. 

This suit was never prosecuted to a judgment, but was dismissed by 
plaintiff’s order and direction. This dismissal took place after what 
we regard as a settlement or compromise of it, made between the 
plaintiff and Pipes & Lyons, who, as before stated, occupied the posi- 
tion of the defendants in that suit, from their purchase of the railroad 
and of the mortgage bonds received by Mrs. Silliman, in satisfaction 
of the judgment and their obligation of indemnity to her, as previously 
stated. 

What but a compromise or settlement can we infer from the language 
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of the receipt signed at the time by plaintiff? It states explicitly the 
payment mentioned therein is “in full of all demands in the suit,” 
referring to suit 2501. The only demands in that suit were the nul- 
lity of the sale of the judgment 1892 and its revival. That such was 
the intent and meaning of the receipt is opposed by the testimony of 
the plaintiff, but is corroborated by the testimony of T. B. Lyons, who 
wrote the receipt. Such corroboration was unnecessary, as the docu - 
ment speaks for itself, 

If this was a settlement of all demands in that suit, both against the 
judgment debtor and the opposing claimant of the judgment, it is 
difficult to perceive where or how any cause of action or ground of 
complaint was left against the defendant or anyone else for failure to 
reinscribe the judgment or judicial mortgage. 

There is, however, another and last defense urged against the de- 
mand made in this suit, which, in our opinion, should and must pre- 
vail, and that is, that there was no special contract or agreement 
between the plaintiff and defendant, that he, defendant, should have 
the judicial mortgage reinscribed, and there was no obligation or duty 
resulting from his employment as attorney in the suit to do so. 

The evidence satisfies us that there was no such special engagement 
about the reinscription of the judgment, and not even a request from 
the plaintiff to the defendant to do so. From his employment in the 
suit mentioned, it was obligatory on the defendant to prosecute the 
same to the best of his ability, and there is no complaint that he did 
not do so. The reinscription of the mortgage formed no part of the 
demand in the suit, but was an act outside of it, to be performed by 
the recorder upon a simple request, requiring no professional knowledge 
or skill to make it. The plaintiff lived in the parish; as tutor of the 
minor claiming the judgment, he knew or should have known the pre- 
eise situation of affairs, and was bound to do and perform whatever 
was necessary, with respect to this judgment, to protect the rights of 
his wards therein. Defendant was under no obligation to attend to 
the reinscribing for him in the absence of any request to do so; it was 
no part of the attorney’s duty. We think the case is with the defend- 
ant on both points mentioned, and that the verdict in his favor and 
judgment thereon are correct. 

It is, therefore, ordered, adjudged and decreed, that the same be 
affirmed with costs. 





CONCURRING OPINION. 
Bermupez, C. J. It does not appertain to the functions and duties 
of an attorney-at law employed to revive a judgment, to give his per- 
sonal attention and care to the reinscription of the judgment to be re- 
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vived. In the absence of a special contract clearly shown in such a 
case, which is more an act of ordinary agency or administration, which 
is not shown in this case, the attorney cannot be held liable for 
damages, if any were sustained. 

For that reason I concur in the decree. 





MANNING, J. I place my concurrence on the ground stated by the 
Chief Justice. 








No. 8814. 


Tuomas J. Masors vs. E. 8S. DENNIS, SHERIFF, ET AL. 


Where a sale of goods and merchandise is real and not simulated, and delivery has been made, 
a creditor of the seller must attack and annul the sale as in fraud of his rights, before he 
seizes the gcods to satisfy his judgment against the seller. 


PPEAL from the Eighth District Court, Parish of Madison, 
Delony, J. 





Spencer & Lucas for Plaintiff and Appellee. 
Jno. B. Stone for Defendants and Appellants. 





The opinion of the Court was delivered by 

MANNING, J. A. K. Bonham & Co. obtained judgment against C. 
W. Wilson for $965.83, and Majors injoined the execution of it upon a 
lot of goods, on the ground that he was the owner of them by a sale 
from Wilson, accompanied by delivery, made several months before. 
He invokes the principle that where the sale is real and net simulated, 
it must first be attacked and annulled before the property, which is 
the subject of the sale, can be seized. 

The defendant creditors in their answer aver the simulation, and 
justify the seizure because of it. 

In this they have signally failed. The proof is complete of the 
verity of the sale, and of the good faith both of Wilsoa and Majors, 
and that creditors must resort to the revocatory action of sales of 
movables, as well as immovables, when such sales are real and not 
simulated, as decided in McAdam vs. Soria, 31 Ann. 862, where all 
previous decisions are reviewed. 

As to a portion of the goods seized, the proof is uncontradicted that 
they form no part of the stock bought by Majors from Wilson, but 
were added afterwards, either by purchase from Maxwell, a rival mer- 
chant in the same village, or from without the State. It is probably 
on this account the lower court gave damages to Majors for the illegal 
seizure. 
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Majors was in some degree in fault. The circumstances under which 
he bought had an appearance of an attempt to save himself. Wilson 
owed him over six thousand dollars, and owed others considerable 
sums. Their intention was to pay all, and Major’s good faith was at- 
tested by his paying several of Wilsou’s creditors at once, and assum- 
ing to pay others. These identical goods had lain in the store several 
months, boxed up by the sheriff, under an attachment which Majors 
had not judicially resisted nor complained of. Bonham should not be 
muleted in damages for treating the goods as Majors had to all appear- 
ance treated them. 

It is therefore ordered and decreed that the judgment of the lower 
court maintaining the injunction is affirmed, and so much of that judg- 
ment as awards damages against the defendants is reversed, the plain- 
tiff and appellee to pay costs of appeal. 








No. 8845. 


J. S. Ikerp vs. E. BorLaNp, SHERIFF, ET AL. ° 


An attorney-at-law, who has been discharged by his client, cannot, against the will and orders 
of the latter, give bond and prosecute an appeal in his name. And an appeal so taken 
will be dismissed on motion of the client. 

PPEAL from the Eighth District Court, Parish of East Carroll. 
Delony, J. 





Singleton & Browne for Plaintiff and Appellant. 
F. F. Monigomery and J. M. Kennedy for Defendants and Appellees. 
W. G. Wyly and BE. H. Farrar for W. G. Wyly, Appellant. 





On MoTion TO Dismiss. 


The opinion of the Court was delivered by 

Fenner, J. The plaintiff in this cause, with consent of other parties 
thereto, moves to dismiss his own appeal, alleging that all matters in 
controversy therein have been compromised, and that said compromise 
has been reduced to a final judgmentin the lower court, thus ending the | 
litigation at issue between the parties; and that after said compro- 
mise had been executed, the present appeal which had been previously 
applied for, from an interlocutory decree, had been consummated by 
the giving bond and bringing up of the transcript by W. G. Wyly, 
Esq., former counsel of plaintiff, without authority from bim, and 
against his special orders and direction; like motions on similar 
grounds are filed by appellees, 

43 
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W. G. Wyly, Esq., the counsel referred to, without traversing the 
facts stated, opposes the dismissal of the appeal on the grounds: that 
he has never been legally discharged as counsel of plaintiff; that his 
fees and costs have not been paid; that the compromise referred to 
was fraudulent and collusive, for the purpose of defeating his rights to 
compensation ; that, under his contract with plaintiff, the latter had 
no power to dismiss his suit in the lower court or to dismiss this 
appeal, without first compensating him; that he had taken appeal 
from the judgment in the lower court dismissing plaintiff's suit, the 
legality whereof is thus at issue on said appeal in this Court; that he 
has the right to prosecute thé said suit as if the compromise had never 
been made; and that, in exercise of such right, he brought up thé 
present appeal; wherefore he prays that this cause be remanded to 
the lower court to try the issues of fact here presented, and that, after 
due hearing, the motions to dismiss be denied. 

Fortunately, controversies of the kind here presented, between 
attorney and client, have rarely oceurred in this State. 

The right here asserted is not merely to resist the dismissal of an 
appeal taken by the client, but actually to take an appeal by giving 
bond in the name of his client against the latter’s will and orders. 

The lien of an attorney at common law is of a much more extensive 
character than in this State, and the powers exercised by courts in 
protection and enforcement thereof are more liberal. But, even under 
that system, we know of no authority supporting his right to execute 
bond in the name of his client against his will. ' My 
. Here, the only lien or privilege securing the fees of an attorney is 
that upon the judgment when obtained. This Court has said in an 
analagous case: “ we know of no law giving an attorney a privilege 
upon a judgment not yet in existence, and no law to compel a party to 
prosecute a suit to judgment, in order that the attorney may obtain 
and enforce a privilege on the said judgment for his professional 
services.” Rind vs. Hunsicker, 24 An. 571. 

If his client, in compromising and dismissing his suit below, has vio- 
lated his contract with him, he must assert his rights to resist this 
breach in his own name and right, as we understand him to have done 
by his attempted intervention and appeal from the judgment of dis- 
missal. He had no more right to perfect and prosecute the present 
appeal, by giving bond in the name of his client, than he would have 
had to appeal from the judgment of dismissal in the same manner. 

It is, therefore, ordered that the appeal herein be dismissed at 
appellant’s cort. 
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No. 8078. 


L. C. FerGuson vs. A. CHASTANT. 
The intent to defraud must exist to justify an attachment. It does not suffice that appear- 
ances indicate it. 
PPEAL from the Second District Court for the Parish of Orleans. 
Tissot, J. 


J. Q. A, Fellows for Plaintiff and Appellant: 


An attachment is improperly dissolved where the defendant fails to prove that he never 
made any attempt to sell the property, where the grounds of the attachment are that he 
was about to convert his property into evidences ef debt, to place it beyoud the reach of 
his creditors. Wetherow vs. Croslin, 24 An. 128; 55 An. 200; 27 An. 617, 104; 15 An. 425. 

To dissolve an attachment it is necessary to specially deny the grounds set up, and the bur- 
den of proof is on him to disprove the allegation. Miller vs. Chandler, 29 An. 88; 30 An. 
394; Cure vs. Variol, 30 An., not reported. , 

Chas. F. Claiborne for Defendant and Appellee: 


Where agent authorized to substitute has exercised the power and appointed another in his 
stead, he is divested of all power, which he cannot revive nor subsequently act for his 
former principal. Saul vs. Lalaurie, 1 An. 401. é 

Plaintiff in attachment, after his affidavit is rebutted by defendant on a rule to dissolve, must 
prove that defendant was about to dispose of his property with intent to defraud bis 
creditors. 

The fraudulent intent is the essential ingredient. C. P. 240, Sec. 4; 22 An. 531; 24 An. &2, 
568; 25 An. 500; 26 An. 258, 641; 28 An. 309, 819; 30 An. 393; 32 An. 344; 9 An. 535. 


The opinion of the Court was delivered by 

“ Mannine, J. The plaintiff brought suit on March 20, 1880, to 
recover a moneyed judgment of the defendant. By supplemental 
petition of April 16 following, he prayed and obtained an attachment 
on the allegation that the plaintiff “has mortgaged and is about to 
dispose of his property with intent to defraud his creditors and espe- 
cially petitioner, and to convert the same into money and evidences 
of debt with intent to place the same beyond the reach of his 
creditors.” 

Upon a-rule taken by the defendant to dissolve upon sundry 
grounds, one of which was that the facts and allegations are untrue 
and insufficient to justify an attachment, the attachment was set aside, 
and the plaintiff has appealed. 

The evidence shewed that two years before the institution of the 
suit the defendant had mortgaged an improved lot in this city to 
secure the payment of his note for $4,000 due March 20, 1879, which 
had been extended for one year, and which therefore fell due on the 
very day of the institution of the plaintiff’s suit. Executory process 
had issued instantly, and at the defendant’s solicitation his creditor 
had permitted him to sell, or attempt to sell, through an auctioneer 
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and without the intervention of the sheriff, and accordingly an adver- 
tisement appeared in a newspaper on April 11th of the sale to be made 
by the auctioneer on the 17th. 

The plaintiff sued out his attachment the day before the sale day. 

The property was offered notwithstanding, but the highest bid was 
$6,200, less by three hundred dollars than the limit imposed on the 
auctioneer by Chastant, and it was withdrawn. Through the good 
offices of a brother of the defendant, the money was obtained for the 
holder of the note, which was transferred to the lender of the money. 

All of which shewed the defendant had no intention to defraud any 
one, however much the coincidence in dates of these acts wore that 
appearance. Chastant had no other property, and the advertisement 
of its sale was well calculated to induce suspicion of his purpose, but 
the evidence shewed it was not well founded. The intent to defraud 
must exist to justify an attachment. It does not suffice that appear- 
ances indicate it. Abney vs. Whitted, 28 Ann. 818; Hermann vs. 
Amedee, 30 Ann. 393, and authorities there cited. 

Judgment affirmed. 

Bermudez, C. J., recused. 








No. 8790. 


THE StTaTeE OF LOUISIANA Vs. HeNry J. Brown. 


The postponement of a criminal trial to the next day after that on which it is set, although 
it may occasion inconvenience to the counsel and expense to the parish, will not of itself 
prejudice the prisoner's rights, nor will the fact that a civil cause is put aside in order 
to take up the criminal trial affect the regularity or legality of the conviction. 

The State has the right to ascertain the fact of a juror’s fitness and impartiality by other than 
the stereotyped questions on the voir dire, and may interrogate the juror in such manner 
and form as will best serve to shew whether the juror has been sabjected, knowingly or 
not, to influences that would unfit him for the discharge of his functions. 

When the venue has been changed, the indictment must be transmitted to the court to which 
the cause has been removed and doves not need to have stamped upon it the seal of the court 
from which it comes. If a trial is had and the judgment is set aside, the indictment 
remains in the court where the trial was had, and no more needs the seal of either court 
for the second trial than for the first. The new forum stands in the place of that in which 
the indictment was found, and as it would not need a seal if the trial had taken place in 
the latter court, so it does not in the other. The minutes of court, its orders, etc., cannot 
be sent up, and therefore must be copied, and the copy attested by a seal. 

Counsel should not be permitted to re-argue the question after the court has decided it. Their 
remedy is by exception to the ruling. 


PPEAL from the Twelfth District Court, Parish of Grant. Barbin, 
J. 


E. G. Hunter, District Attorney, for the State, Appellee. 
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M. Ryan, Robt. P. Hunter and Jno. C. Ryan for Defendant and Ap- 
pellant. 





The opinion of the Court was delivered by 

MANNING, J. The defendant was indicted for murder in the District 
Court for Rapides, and on his application, the venue was changed to 
Grant. The trial there resulted in a conviction of manslaughter and 
sentence to hard labor for ten years, which was reversed on appeal. 
State vs. Brown, 33 Ann. 1151. 

His second trial had the same result, and this appeal is from the 
judgment then rendered. The errors complained of are set forth in 
four bills of exception, which we will examine in their order: 

1. On the day for trial, the court deferred calling the case until 2 
o'clock Pp. M., on the application of the prosecuting officer, the object 
being to give the witnesses (all of whom lived in Rapides) time to 
reach the courthouse. At that hour, the witnesses not yet having 
arrived, the court granted attachments for them, and postponed the 
trial until the next day. The ground of exception is that it was an 
unwarranted waste of time of the court, and an expense to the parish, 
to wait for the return of the attachments, and “ both counsel for the 
accused notified the court that they had other important matters 
requiring their attention at home,” and that they had attended on 
the day assigned for the trial of the defendant, and could not wait 
from day to day for the return of the attachments. 

Any and all allegations of harm to the prisoner, resulting from this 
course, are conspicuously absent from the bill. The time of the court 
may have been wasted, and the parish subjected to greater expense, 
and the counsel put to inconvenience, but all these together will not 
affect the regularity and legality of the trial. 

2. The trial was had on the next day, and a civil case was put 
aside, though the court was in the midst of hearing it, in order that 
this criminal trial might be speedily had. The ground of exception 
here is that it was “irregular, illegal, and prejudicial to the defend- 
ant’s rights and interests.” 

How, or in what respect prejudicial is not stated, nor can we divine 
it. The course pursued was not illegal, and the irregularity was en- 
foreed by the clamor for a trial the day before. On the first day, the 
prisoner excepted to a delay, imperatively demanded by the interests 
of the State, and on the day next following, complained that no further 
delay would be permitted. A court cannot adapt its order of business 
to the varying moods of a prisoner. ‘ 

3. The district attorney, having interrogated one of the panel of 
jurors if he had formed and expressed an opinion, etc., then asked if 
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he had conversed about the case with Harvey Williamson—this person 
not being a witness or connected in any way with the case. The ob- 
jection was that there could be but one purpose of the question, viz., 
to inferentially charge a corrupt combination between the prisoner 
and Williamson to influence jurors in advance of the trial, and thus to 
prejudice the jurors who were within hearing against the prisoner. 

It is an inference of counsel.that this was the object of the prosecut- 
ing officer in asking the question. He does not state what was his 
object, but it was competent for the State’s attorney to ascertain, by 
examination of the person offered as a juror on his voir dire, in other 
questions than the stereotyped forms, whether the juror had been sub- 
jected, knowingly or unwittingly, to influences that would have 
unfitted him for the discharge of his functions. 

4. That the indictment has not the seal of the Rapides court, and 
is therefore unauthenticated, and that the counsel for the prisoner, 
when making the objection, wanted to read the decision of this Court 
on the former appeal, but was prevented by the Judge. 

The Judge corrects this statement, and certifies the fact to be that 
the prisoner’s counsel argued the point and spoke until he was appa- 
rently through, and had turned away and walked off. The Judge 
then overruled the objection, and the counsel wanted to argue it over 
and to read the opinion of this Court, ete. 

The Judge was right. Counsel should not be permitted to re-argue 
a question after the court has ruled upon it. If the ruling is wrong, 
the remedy was by exception, and that remedy was used. 

The indictment needed no seal. It is an original, and the law is 
express that “the original indictment and other papers appertaining 
to the cause,” with a copy of all orders, etc., shall be sent to the court 
to which the cause has been removed. Rev. Stats. Sec. 1024. The 
court of Grant parish no more needed a seal to the indictment to au- 
thenticate it than would the court of Rapides, had the case been tried 
there where the bill was found. The original papers must be trans- 
mitted from the one court to the other when the venue is changed. 
The minutes of the court, its orders, etc., must be copied, and the seal 
of the court must authenticate the certificate that they are correctly 
copied. 

There is no error in the trial in the lower court, and its judgment is 
affirmed. 
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No. 823. 


SUCCESSION OF MATTHEW COUGHLIN. 


Where a judgment is rendered striking out an unproved item on the passive side of a succes- 
sion account and adding the amount tu the balance previously struck, for distribution 
among ordinary creditors, and where, before such distribution has taken place,’ the 
creditor whose claim was disallowed for want of proof, has established the same by sufli- 
cient evidence, the distribution first ordered must be modified and the proved claim 
ordered to be paid. 

Judgments of homologation of accounts in insolvent successions, directing a distribution of 
funds, do not invariably constitute res judicata, so as to prevent a review of the distribu- 
tion and directions for a different one. 

Creditors who have been paid in conformity with a decree of distribution, in case of deficiency 
can be compelled to refund the proportion which they are bound to contribute, in order 
to give new creditors an equal part. 

The doctrine in the Succession of Warren, 4 An., requiring proof in insolvent estates, in ad- 
dition to notes held by creditors, must not be carried too far. 

PPEAL from the Twenty-third District Court, Parish of Iberville. 
Cole, J. 


Sam’l Matthews for the Administrator, Appellant. 


Barrow & Pope, Chas. O. Lauve and Alex. Hébert for the Qpponents, 
Appellees. ' 


The opinion of the Court was delivered by 

BermupEz, C. J. The matters at issue in this case were before this 
Court last year. 34 An. 916. 

The contest was between the administrator and the creditors of the 
suceession, touching the validity of a mortgage claim of the former for 
$2,658.33, against which want of consideration as to the notes, simu- 
lation against the mortgage and undue preference as to the creditor, 
were charged. 

This Court held, that Beyris, the administrator, asserting himself a 
creditor, with mortgage, had failed to substantiate his demand by 
evidence besides the notes and the act of mortgage and his own pass- 
ing testimony, and that such corroborating proof was necessary in an 
insolvent succession like this. 

The Court, therefore, ordered that the item opposed be stricken from 
the account, as in favor of Beyris, thereby non-suiting him. 

Treating the account as though this item of $2,658.33 had not been 
allowed at all to Beyris, and adding it to that proposed to be distri- 
buted among the ordinary creditors, $1,027.99, thus forming an aggre- 
gate of $3,626.32, the Court ordered that sum to be distributed among 
the creditors, reserving the rights of Beyris to claim and prove there- 
after what he had then failed to establish. 

It appears that the parties in interest viewed the judgment of this 
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Court from different standpoints: in one respect, as a judgment of non- 
suit, and in others, as a final and executory judgment, constituting res 
judicata. 

Hence, the creditors took on Beyris a rule to compel him to pay 
them the sum of $3,686.32, and in default, to entitle them to an execu- 
tion therefor against him individually. 

On the other hand, Beyris took proceedings for a new trial of his 
claim as a mortgage creditor for $2,658.33, 

For reasons of expediency there was made no objection to form, and 
the pretensions of both the creditors and the administrator, as a cred- 
itor, were tried together. 

It is important to note that the $2,658.33, which Beyris had appor- 
tioned to himself by the account, had not been then and have not since 
been distributed. 

The issues were determined by reasons separately assigned, culmi- 
nating into one judgment only. 

Viewing our judgment as res judicata in favor of the opponents, their 
rule was made absolute and Beyris, administrator, was ordered to 
apply the money to them, and provision was made for execution 
_ against him in case of default. 

Treating Beyris as a non-suited creditor, and considering that he had 
offered proof sufficient, establishing his mortgage claim to the $2,658.33, 
the Court recognized it as such, but without any privilege or prefer- 
ence, the same to be satisfied out of the funds in his hands which were 
ordered to be paid out by the first part of the judgment. 

Itisfrom the judgment thus rendered that the parties have appealed. 


I. 


Our judgment directing the distribution of the $3,686.32 did not 
constitute res judicata, as it disallowed the $2,658.33 to Beyris, for 
want of proof in support of it, added that sum to the remaining 
$1,027.99 and authorized the distribution of the whole among the 
creditors. This would, no doubt, have taken place had the adminis- 
trator been a person different from Beyris. Had such distribution 
taken place, such administrator could not have been attacked or dis- 
turbed for it, in case Beyris had subsequently made good his mortgage 
claim, for he would have had as his authority for doing so the judg- 
ment of this Court. 

The law provides that, in some cases, unpaid creditors may call 
upon creditors who have been paid, to return what proportion in 
excess they may have received, in order that a different distribution 
may be made by the succession representative. R. C. C. 1188, 1184, 
1185, 1186, 1187. 
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A judgment homologating an account and ordering a distribution of . 
funds is not, therefore, such as absolutely constitutes res judicata in all 
cases. 

But it so happens in this case that the administrator and the creditor 
are the same person, and that the sum authorized to be distributed has 
remained in his purse. 

The correctness of the judgment of the lower court ordering pay- 
ment of that sum to the ruling creditors and the issuing of an execu- 
tion for the same in their favor is, however, contingent upon that 
allowing or rejecting Beyris’ claim as a mortgage creditor. 

If it be such, his claim should be satisfied by preference out of the 
proceeds of the mortgaged property included in said $3,686.32 ; if he 
be only an ordinary creditor, he would be entitled as such only toa 
participation concurrently with the other ordinary creditors in the 
repartition of that same sum; if he be no creditor, he would then be 
entitled to nothing at all. 


If, 

Whether Beyris is a creditor and whether his claim is secured by 
mortgage is the pivotal fact upon which turns all this litigation. 

On the first trial the proof adduced by him was properly considered 
insufficient. On the second trial he has offered not only the notes and 
the act which had been previously introduced, but also his own and 
corroborating testimony, which shows his ability to make the loans, 
his having made them and the acknowledgments of Coughlin. 

Whatever reflections may have been cast upon his credibility and 
the reality of the transaction, they are not such as can successfully 
overthrow the proof administered by him. The doctrine in the suc- 
cession of Warren, 4 An., affirmed in our previous opinion, is no 
doubt conservative and sound, but it must not be carried too far. 

The District Judge has taken pains in investigating the facts. He 
has discussed them and has come to the conclusion that Beyris is a 
mortgage creditor. 

His opinion fortifies the already strong impression which we have 
derived, after reviewing the testimony adduced on the last trial, so 
effectually, that we consider that he has correctly decided the question 
of fact. 

The judgment, in so far as it makes the rule absolute and directs 
execution to issue for $3,686.32, is erroneous; and in so far as it rec- 
ognizes Beyris as a mortgage creditor for $2,658.33, is correct. That 
portion of it, however, which denies him any privilege or preference 
to be paid out of his hands cannot remain. 

44 
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It is, therefore, ordered and decreed that the judgment appealed 
from making absolute the rule for execution be reversed, and that said 
rule be dismissed, without prejudice to the rights of the creditors, 
plaintiffs in rule, to a distribution of the $1027.99, or so much thereof 
as may be on hand. 

It is further ordered, that the same judgment, in so far as it refuses 
a privilege or preference to Beyris, be likewise reversed, and that in 
so far as it recognizes the claim of Beyris as a mortgage creditor for 
the sum of $2,658.33, for which he is placed on the account. be 
affirmed, and that said Beyris be paid accordingly said amount out of 
said $3,686.32 in his hands. 

It is further ordered that the costs of this appeal and of the lower 
court, incurred since the case was first tried here, be paid equally by 
the creditors, plaintiffs in the rule, and by the succession of Coughlin. 








No. 8041. 
HENRY DENEGRE vs. P. S. MORAN. 


In Teal vs. Pirtle, 34 An. 892, we held that, where in an action for account, the plaintiff 
alleged a certain sum as the amount which he claimed as due to him, that allegation fixed 
the limit of his demand. 

In this case the plaintiff claims $1,100 as the amount due him on proper acconnting, for which 
he prays. The defendant answers, admitting $173asdue, The difference, 3927, is the only 
amount in dispute, and excludes our appellate jurisdiction. 33 An. 1089; 26 An. 291. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 





Bayne & Denegre for Plaintiff and Appellee : 
Gibson, Hall & Montgomery for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. On the argument of this cause, our attention was 
called to a defect of jurisdiction ratione materia, because the amount 
in dispute does not exceed one thousand dollars. 

A motion to dismiss was filed on this ground, which we observe, 
since the trial thereof, has been discontinued by consent of both 
parties. We fully recognize this as the equivalent of a consent 
between the parties that we should exercise jurisdiction, to which we 
would gladly give effect, if such a course were consistent with our 
sense of judicial duty. We cannot conscientiously do so. 

We, in common with all other courts, are bound to confine ourselves 
within the limits of the jurisdiction conferred upon us by the Consti- 
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tution. One branch of our supervisory powers requires us, not infre- 
quently, to restrain inferior courts from exceeding the bounds of their 
jurisdiction, and we are sometimes called on to pronounce their judg- 
ments in excess thereof absolute nullities,even notwithstanding the 
consent of parties. We should expose ourselves to just censure if we 
should govern our own action by rules different from those which we 
apply to that of other courts. 

In the present case the limit of the plaintiff’s demand was for eleven 
hundred dollars. 

We have carefully examined the petition and, although it demanded 
an account from the defendant, yet it distinctly alleged that ‘“ defend- 
ant is indebted to him in the sum of eleven hundred dollars, which he 
refuses to pay over.” This petition was sworn to, and a writ of 
attachment was issued on the basis thereof. 

The prayer demanded an accounting, and “that judgment be ren- 
dered in favor of petitioner for eleven hundred dollars or such sum as 
@ will be found to be due him on settlement, etc... Thus, by his own 
valuation, the plaintiff fixed the limit of his claim and demand at 
eleven hundred dollars and could, under no circumstances, have asked 
judgment for more. 

By paying that amount with interest and costs into court, defendant 
could have discharged the suit. The alternative prayer only meant 
such an amount less than $1100 as might be found due. This point 
has been expressly decided by us in a case precisely analogous. Teal 
vs. Pirtle, 34 Au. 892. O. B. 56, p. 786. 

The defendant’s answer admits owing one hundred and seventy- 
three dollars. The amount in dispute, therefore, could not exceed nine 
hundred and twenty-seven dollars. 

Had the judgment been for only $173, the plaintiff could not have 
maintained an appeal. 

We have examined the cases referred to by defendant’s counsel, but 
find them inapplicable to the present case. 

In a case precisely similar to this, we have heretofore held that we 
had no jurisdiction under the circumstances presented. Stubbs vs. 
Maguire, 33 An. 1089; see also Girardey vs. City, 26 An. 291. 

It is, therefore, ordered that the appeal herein be dismissed at 
appellant’s cost: 

Rehearing refused. 
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No. 8300. 


A. Batpwin & Co. vs. C. H. MUMFORD ET AL. 


Where it is apparent that an appellee can recover from a surety on an appeal bond the 
amount of the judgment appealed from, if affirmed, the appeal will not be dismissed owing 
to alleged deficiencies in the bond. 

Where the proof shows that plaintiffs in attachment were authorized to entertain the fears 
declared in their petition, the execution of the writ can cause no damage. The verdict 
of a jury allowing such on a reconventional demand lacks foundation and must fall. 


PPEAL from the Twelfth District Court, Parish of Grant. Barbin, 
J. 7 





Jno. C. Wickliffe for Plaintiffs and Appellants. 
Thorpe, Peterman & Thorpe for Defendants and Appellees. 





On Motion TO Dismiss. 
The opinion of the Court was delivered by 


Bermupbez, C.J. The motion to dismiss contains charges that the , 


bond of appeal is deficient. 

We deem it unnecessary to inquire into them specially. Itis patent 
from the face and tenor of the bond, which is given for one-half over 
the amount of the judgment and which expressly binds the surety up 
to that amount, should the judgment be affirmed, that the appellee, in 
case of such affirmance and of suit on the bond, would be entitled to 
recover. 

The motion is denied. 





ON THE MERITS. 

The plaintiffs sued the defendants for $457 and attached property 
belonging to them, or supposed to belong to them. On arule to dis- 
solve, the writ was quashed owing to an irregularity in the bond, 
which consisted in its not being made payable to the clerk. 

There were then filed another afidavit and another bond. A motion 
to dissolve the second attachment was then taken and discharged. 

This rule is not to be found in the transcript, but the District Judge 
and the clerk certify that it was filed on the 23d of November, tried 
and overruled on the following day. Thisis shown by the minutes. 

The presumption is, that it was grounded mainly as was the first, 
which charged the untruth of the allegations of fact on which the writ 
was granted. It appears that much testimony was adduced on the 
trial of the case thus presented. 

The brief entry on the minutes is to the effect that the motion was 
overruled. 

The defendants, Mumford & Pirtle, who were represented as com- 
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mercial partners, composing the firm of C. H. Mumford, answered 
separately. 

Mumford denied any liability to plaintiffs, charged that the attach- 
ment proceedings were wrongful, illegal and malicious, and had caused 
him $7,500 damages, which he pleaded in compensation and reconven- 
tion. He concludes by praying for a jury, and that plaintiffs’ demand 
be rejected ; also, that they be condemned to pay him the amount of 
damages claimed. ‘ 

Pirtle denied any liability, averring that he never was a partner of 
Mumford, that he was a mere clerk interested in the profits, without 
any responsibility for debts and losses. 

The jury rendered a verdict for $3,000 in favor of Mumford, less 
plaintiffs’ claim. The court thereupon rendered judgment in solido 
against Mumford & Pirtle for the amount sued for, and condemned 
plaintiffs to pay three thousand dollars to Mumford, less plaintiffs’ 
claim, and dissolved the attachment. ; 

From this judgment against them the plaintiffs have appealed. 

On the trial of the case plaintiffs introduced evidence to sustain 
their claim, and the case being with the defendants, testimony was 
offered to prove the damages alleged to have been sustained in conse- 
quence of the wrongful issuance and execution of the attachment. 

Whereupon, plaintiffs objected, on the ground that the court having 
overruled the motion to dissolve the attachment, the legality of the 
issuance thereof could not be inquired into by the jury, but the court 
discarded the objection and allowed the evidence to be introduced. To 
this ruling the plaintiffs reserved a bill. 
~ We do not consider it necessary to pass upon the bill. 

A review of the testimony adduced in justification of the appre- 
hensions of the plaintiffs, rendering an attachment necessary for the 
protection of their rights, satisfies us that, under the circumstances 
disclosed, the plaintiffs were authorized to entertain the fears which 
inspired the application for the conservatory process. 

They show that he was insolvent; that he had put away some hides 
of his in the warehouse of another party, when he had one of his own ; 
that he had likewise placed some cotton of his; that he had shipped 
some cotton, denying having done so; that he had told plaintiffs’ 
attorney that he would pay certain named creditors in full before he 
would pay any others; that he had taken advice about disposing of 
his goods in a summary way, and that for thus acting he offered no 
satisfactory explanation. 

If the jury had the right, under the proof adduced, to revise the 
ruling of the Judge, it is clear that they erred in deciding differently 
from what he did. 
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The attachment, then, having properly issued, the execution of it 
could cause the defendants no injury. If they suffered, it is damnum 
absque injuria. 

The judgment in favor of plaintiffs against defendants not being 
within our appellate jurisdiction, is not reviewable by us and, therefore, 
remains undisturbed. 

The verdict of the jury on the reconventional demand has no founda- 
tion upon which to stand, and the judgment upon it must fall. 

It is, therefore, ordered and decreed that the said verdict be set 
aside, and that the judgment upon it, condemning plaintiffs to pay to 
the defendant, Mumford, three thousand dollars and dissolving the 
attachment, be reversed. : 

It is now ordered and decreed that there now be judgment rejecting 
the reconventional demand herein, with judgment thereon in favor of 
Baldwin & Co., with costs in both Courts. 

Todd, J., dissents on the motion to dismiss, and concurs in the 
decree on the merits. 








No. 8828. 


Tue STATE OF LOUISIANA Vs. JESSE CONWAY. 


Under Act No. 44 of 1877, regulating the manner of drawing juries in this State, the clerk is 
the most responsible, and is an essential and indispensable member of the jury commie- 
sion. Hence, no jury can be legally drawn during his absence, and without his co- 
operation. 

An indictment for burglary is not bad for duplicity because it charges the offense of breaking 
and entering with intent to steal and rob, and that of breaking and entering with intent 
to killand murder. 34 An. 48; 30 An. 487, reaffirmed. 


PPEAL from the Twenty-third District Court, Parish of Iberville, 
Cole, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


1. Any three members of the jury commission are sufficient to perform all the duties apper- 
taining to said commission. Sec. 3, Act No. 44 of 1877, p. 56. 

2. Prescribing certain duties to be performed by the clerk of court, an ez-ofieio member of 
the commission, is merely directory, and not sacramental ; any other member of the com- 
mission may perform those duties. 

3. ‘No defect or irregularity in the drawing thereof or the summoning of the jury shall be 
sufficient cause (to challenge the general venire, or set aside the venire) if it shall not 
appear that some fraud has been practiced, or great wrong committed in the drawing or 
summoning of the jury, that would work a great and irreparable injury.” Ib., Sec. 10. 

4. Crimes of the same nature, resulting from the same transaction, may be alleged in separ- 

ate counts in the same indictment. And where several crimes are denounced in the 

statute, they may be cumulated in one count by using the conjunctive “and” in place of 
the diajunctive “or.” 33 An. 1295; Bishop on Crim. Procedure, Vol. 1, Secs. 436, 450 and 

451; Wharton, Sec. 390; Bishop on Stat. Crimes, Sec. 383, p. 254; 30 An. 62. 
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5. A motion in arrest of judgment may embrace ouly those errors on the face of the record 


which vitiates the proceedings. Bishop on Crim. Proc., Secs. 1107, 1108 and 1109. 
6. A variance between proofs and allegations, or any matter appearing only in the evidence 
at the trial will not be reached by this motion. Ib. 1285; State vs. Frey, 34 An. 


Alex. Hebert and T. E. Grace for Defendant and Appellant. 





The opinion of the Court was delivered by 

PocuE, J. Having been convicted of burglary and sentenced to 
hard labor for life, the accused complains : 

1. That the indictment found against him is bad for duplicity, 
because it charges two distinct offenses: that of breaking and enter- 
ing, ete., with intent to rob, steal, etc., and the other of breaking and 
entering, ete., with the intent to kill and murder. 

The objection is not well founded. The two offenses are charged in 
separate counts and are denounced in the same statute. 

It is now well settled by authority that, in an indictment for bur- 
glary such separate offenses can be legally charged. State vs. Johnson, 
34 An. 48; State vs. Depass, 30 An. 487. 

2. The accused charges that the jury which found the indictment 
against him was illegally drawn, because the drawing was made by 
three of the jury commissioners without the presence and co-opération 
of the clerk, a necessary member of the commission. 

This point was well taken and must be sustained. 

A careful consideration of Act No. 44 of 1877, regulating the manner 
of drawing juries, has satisfied our minds that the clerk is not only a 
necessary but an essential and indispensable member of the jury com- 
mission created under the provisions of that legislation. 

Many, and by far the most important, acts to be performed during 
the operation of drawing a jury are imperatively required, under the 
law, to be done by that officer. The reasons of such a requirement 
are obvious. 

The proper drawing of the jury is of vast importance to all persons 
who may be accused of crimes and offenses by a portion of the jurors 
thus drawn, and who may be tried by another portion of the same 
venire of jurors. 

From the very nature of the proceeding, the persons so vitally 
interested in this operation cannot be directly represented and can 
have no voice in the proceeding. 

Hence, the law jealously guards and protects the interests of the 
State and of the persons to be affected by the operation through rigor- 
ous rules to be strictly followed, under penalty of nullity. 

Of the five members who compose the jury commission, the clerk is 
the only commissioned officer and the only member who is elected by 
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the people, and who receives his mandate from the State directly. 
The other members of the commission receive their mandates from the 
Judge, and their tenure is subject to his will only. 

Obviously, for those reasons, the law has entrusted the clerk with 
the performance of the most important and essential duties connected 
with the drawing of the jury, and we hold that such duties cannot be 
legally performed in his absence or by any other member of the com- 
mission, as is shown by the record to have been done in this case. 

While the point in its present bearing comes up for judicial inquiry 
for the first time, the nature of the duties imposed on the clerk have 
already been judicially considered in several cases, in which their im- 
portance has been fully appreciated. 

In passing upon the invalidity of the drawing of the jury, by reason 
of the failure of the clerk to have taken an oath as jury commissioner, 
this Court said, in the case of the State vs. Williams, 30 An. 1028: 
*¢ What three of the commissioners might have done without the pres- 
ence of the others, the whole commission could not legally do with the 
participation of the unsworn clerk.” ‘His duties are the most 
responsible of those which devolve upon the said commission ; he 
makes, under its supervision, the proces verbal of its acts, the list of 
persons from whom the jurors are to be drawn, keeps a record of the 
drawing, showing the weeks for which the jurors are to serve, delivers 
to the sheriff, and publishes in the official journal, a list of their 
names.” ” . ° 

In the case of the State vs. Thompson, 32 An. 879, involving the 
same point, we used the following language: ‘ The clerk is the most 
important member of the jury commission, and performs the acts which 
are of the essence of the proceedings.” ° . ° 

We are, therefore, forced to the conclusion that the drawing of the 
jury which disposed of this case was fatally defective, and that the 
indictment must be quashed. 

This view of the case obviates the necessity of considering other 
errors complained of by the accused as having occurred during the 
progress of the trial. 

It is, therefore, ordered that the verdict of the jury be set aside and 
the judgment of the court avoided and reversed ; and it is now ordered 
that the indictment found against the accused in this case be quashed 
and set aside. 





DISSENTING OPINION. 
MANNING, J. I do not think the clerk must be one of the three jury 
eommissioners who are to select a jury. Doubtless it would be conve- 
nient that he should be, but it is not essential. 
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The law prescribes that “ three members of the commission shall be 
a sufficient number to perform the duties imposed by this act,” and 
directs that the “‘ members of the commission or a majority of them” 
shall, ete. This appears to me to exclude the idea that a particular 
member must be one of the three. 

And besides the statute has a saving clause which amply covers an 
irregularity of this kind, even it be conceded that it is irregular : 

“No defect or irregularity in the drawing thereof or the summoning 
of the jury shall be sufficient cause (to challenge the general venire, or 
set aside the venire) if it shall not appear that some fraud has been 
practiced, or great wrong committed in the drawing or summoning of 
the jury, that would work a great and irreparable injury.” Acts 1877, 
p- 58. 

Even were it less plain to my understanding, I should hesitate to 
adopt a construction on a matter of detail which will in all probability 
upset many criminal prosecutions now pending, and there is no sug- 
gestion that a fraud has been practiced, or great wrong committed that 
would work, or has worked, irreparable injury to the prisoner. 

Experience demonstrated that numerous indictments were quashed 
in consequence of a similar ruling in State vs. Williams, 30 Ann. 1028, 
upon another detail of the same statute, and I fear a like result of the 
construction now made. 

Fenner, J., concurs in this opinion. 








No. 8570. 
MorTIMER Epson vs. THE MERCHANTS’ MuTUAL INSURANCE Co. 


The condition in a policy of insurance that claims thereunder shall be barred, unless judicially 
prosecuted witbin one year from the date of loss, is legal and not violative either of ex- 
press provisions, or of the policy, of the law of prescription of this State. 

The fact that plaintiff was arrested and prosecuted for arson, especially when such prosecu- 
tion was not at the instance of defendant, furuishes no excuse for non-compliance with 
such condition. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





T. A, Bartletie for Plaintiff and Appellant. , 
7. H. Kennedy for Defendant and Appellee. 





The opinion of the Court was delivered by 
FENNER, J. This is a suit upon two policies of insurance, which 
45 
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contain the following express condition : “ All claims under this policy 
are barred unless judicially prosecuted within one year from the date 
of loss.” 

The loss here claimed occurred on the 23d and 24th of December, 
1879. Suit was not brought until December Ist, 1881. The petition 
contains no explanation of or excuse for the delay. 

The Company, by way of peremptory exception, pleaded the above 
condition in bar of the action. 

The only evidence consists of certain admissions to the effect that 
the plaintiff was arrested on charge of arson on the night of the fire; 
sent before the Criminal Court without bail; tried twice, in May and 
in June, 1880, the jury each time failing to agree; released on bond 
July 23d, 1880; and finally discharged by entry of nol. pros., May, 
1881. 

There is no suggestion that the defendant had anything to do with 
his arrest or prosecution ; and it appears from the above that he was 
released from custody several months prior to the expiration of the 
term within which the condition of the policy required suit to be 
brought. These facts dispose of the suggestion that the breach of the 
condition was due to any fault of defendant or to any vis major. 

See on this question McCall vs. Ins. Co., 38 An. 142. 

The objections that the condition is void because contrary either to 
the express provisions, or to the policy, of the law of prescription of 
this State, are untenable. It does not violate either Arts. 3460 or 3470 
of the Civil Code. 

Such conditions have been heretofore enforced by this Court. Car- 
raway vs. Ins. Co., 26 An. 298. 

The question has been exhaustively considered and decided in the 
same sense by the Supreme Court of the United States, quoting numer- 
ous authorities and decisions and disposing of the very points here 
urged. Riddleberger vs. Hartford, 7 Wall. 288. 

The exception was properly sustained. 
Judgment affirmed at appellant’s costs. 
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No. 8804. 
Susan Datton vs. Rost. C. WICKLIFFE. 


In an action for slander of title the verity and sufficiency of plaintiff's title is not at issue. 
The action admits of three defenses: 1st, denial of plaintitf's possession ; 2d, denial of the 
slander; 3d, admission of the slander. In the last case, if the admission of the slander 
be unaccompanied with averments of better title in defendant, the judgment shall be one 
ordering the latter to bring suit within delay fixed and establish his pretensions; but if 
the defendant accompany his admission with averments of his own title, the court may 
proceed to investigate said title in the same action, in which case defendant becomes the 
actor, with the onus on himself, and bound to succeed on the strength of his own title, 
and not on the weakness of his adversary’s. 

An ez-parte order of a court recoguizing a party as testamentary heir of an absentee and 
putting him in possession as such, is not res judicata as to third persons, and may be col- 
laterally questioned when offered as the title in virtue of which property is claimed and 
the rights of third persons sought to be disturbed. A party claiming as testamentary 
heir must find his rights in the will, and not in the ez-parte order of a court. 

The will in this case, under which defendant was recognized and put in possession as testa_ 
mentary heir, is a nullity on its face, being one by public nuncupative act, and containing 
no express mention that it was received, or dictated by the testator, or written down by 
the notary, all in the presence of the witnesses. Moreover, under the terms of the will 
itself, defendant is not testamentary heit, having been constituted such only on condi- 
tions which have never happened, and cannot, in the nature of things, ever happen now. 

Defendant having thus failed to establish title in himself personally, or in any representative 
capacity of W. M. Dalton, his defense falls without the necessity of determining what 
would be the rights of Dalton or his legal representatives. 


| poe from the Fifteenth District Court, Parish of West Feli- 
ciana. Yoist, J. 


Farrar & Montgomery and W. W. Leake for Plaintiff and Appellee : 


Courts have power, in their discretion, to determine whether a paper filed in a suit styled a 
peremptory exception shall be considered as an answer to the merits. 5 An. 41; 20 An, 
428 ; 32 An. 613. 

In an action for slander of title, the defendant, by setting title in himself to the property, 
stands in the position of a plaintiff in a petitory action, and must make out his case on 
the strength of his own title, and not on the weakness of his adversary’s. 32 An. 613, 
698; 33 An. 249. 

A nuncupative will, by public act, must be dictated and written down by the notary as dic- 
tated, in the presence and hearing of the witnesses ; it must show on its face that all the 
formalities prescribed by law have been strictly complied with, otherwise it will be de- 
clared null and void. 20 An. 202; R. U. C. 1578; 11 An. 108; 25 An. 85, 479, 663. 

An ex-parte order of court recognizing one as heir of a deceased person, and putting her in 
possession of his succession, lacks the essential elements of the thing adjudged, and can- 
not be pleaded as res adjudicata. 25 An. 85; 34 An , Succession of Lampton. 

One who has been in actual and undisturbed possession of real estate for a year and a day, 
can maintain an action against a mere intermeddler without title. C. P. 47; 32 An. 698. 


C. L. Fisher and R. K. Howell for Defendant and Appellant : 


The exception of no requisite possession in plaintiff should have been tried and sustained 
where ownership by prescription of thirty years is claimed; a possession of less than 
that time renders the party a naked possessor or trespasser, who cannot take advantage 
of any defects in the other party's title, which need only be apparently good and of date 
prier to such possession. 15 An. 76, 454. And this possession must be uninterrupted. 
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Leasee cannot acquire title by prescription. 

A slave, under the Code of 1825, was incapable of acquiring title to real property by posses- 
sion or otherwise. C.C. 175. His or her possession was that of the master. Nor could 
a alave make any kind of a contract. C. C. 176." 

Title taken by a curator of an absentee, in pursuance of an agreement between the vendor 
and absentee, is valid, although the curator may not have taken the oath and given bond. 

The appvintment of one, named universal beir, as provisional possessor of an estate of an ab- 
sentee, cannot be attacked by a naked possessor, on the ground that the will is null in 
form, or its dispositions are without force and effect. 

Being an administrator only of the estate, his appointment cannot be attacked collaterally. 
Appointment of an administrator of a succession cannot be attacked collaterally. 26 An. 
595; 28 An. 807. 

Citation of heirs and appointment of attorney for absent heirs not necessary in making ap- 
pointment of provisional possessor of estate of an absentee. 





The opinion of the Court was delivered by 

FENNER, J. This isan action for slander of title, otherwise termed 
a jactitation suit. 

Plaintiff avers that she has had peaceable and undisturbed posses- 
sion of the immovable property in controversy, as owner, for over 
thirty years, and that defendant, since December, 1830, has slandered 
her title, declaring himself to be the owner, causing her tenants to re- 
fuse to pay her rents, and otherwise injuring her. 

Defendant filed exceptions to the effect: “ Ist, that plaintiff has not 
that possession which is required to maintain this action; 2d, that de- 
fendant is the legal possessor and cannot be sued in this form of 
action.” 

These exceptions were referred to the merits, of which action of the 
court the defendant complains. His complaint is unfounded. The 
matter of the exception is obviously defensive to the merits and in- 
volving issues of fact on which the plaintiff would have been entitled 
to trial by jury. Had the exceptions set up that the petition did not 
set forth such possession as is required to maintain the action, the case 
would be different. Authorities quoted from 11 An. 174, and 14 An. 
849, where separate trial of exceptions, such as those here presented, 
was had, in absence of objection, have no application. 

Defendant then answered, reiterating the substance of his excep- 
tions, admitting the slander of plaintiff’s title, and setting up title in 
himself through Wm. M. Dalton, the nature of which will be hereafter 
stated. 

Though not specifically regulated by our Codes, the nature, objects 
and requisites of the action of slander of title have been fully settled 
by our jurisprudence. 

“The object of the action,” said Judge Porter, “ is to protect pos- 
session; to give it the same advantages when disturbed by slander, 
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as by actual intrusion ; to force the defamer to bring suit,and to throw 
the burthen on him of proving what he asserted.” Livingston vs. 
Heerman, 9 Mart. 714. 

The action admits of three responses; Ist, a denial of plaintiff's 
possession ; 2d, a denial of the slander ; 3d, an admission of the slan- 
der. In the last case, if he simply admits the slander, without setting 
up specific title in himself, the appropriate judgment is one ordering 
him to bring suit and establish his pretensions. Proctor vs. Richard- 
son, 11] La. 188; Packwood vs. Dorsey, 4 An. 90. 

But, if the defendant, after admitting the slander, avers a better 
title in himself, the court need not order a new suit, but may investi- 
gate and pass upon his title, in which case he assumes the position of 
actor, with the onus on himself, and dependent for success on the 
strength of his own title, and not on the weakness of his adversary’s. 
Proctor vs. Richardson, 11 La. 188; Shert vs. Methodist, 11 An. 174; 
Clarkston vs. Vincent, 32 An. 613; Gay vs. Ellis, 33 An. 249. 

In the instant case, defendant relies on two defenses: Ist, denial of 
plaintiff’s possession ; 2d, averment of better title in himself. 


I. 


As to the fact of plaintiff’s possession, it was not necessary for her, 
as claimed by defendant, to establish a possession thirty years, suffi- 
cient by itself tocreate prescriptive title. Her title is not at issue, ex- 
cept so far as it may be destroyed by the establishment of a better 
title in defendant. The evidence conclusively establishes that, for 
many years prior to December, 1880, she had occupied and possessed 
the property animo domini, living thereon, paying taxes, leasing and 
collecting the rents, making improvements and exercising all powers 
of ownership, without disturbance from any source. 

This is sufficient to maintain her suit, unless it be proved, as averred 
by defendant, that about the date above mentioned and prior to the 
institution of her suit, she had voluntarily relinquished her possession 
and acknowledged defendant's adverse right to possession and owner- 
ship. 

On this point the testimony is directly in conflict. Considering that 
it has been weighed and determined in favor of plaintiff by the District 
Judge; that she has continuously occupied the property, and that 
there has been no physical change of possession ; that she collected 
the rents up to January Ist, 1881; that, although her tenants had ac- 
cepted a lease from defendant from that date, she had, thereafter, con- 
tinued to demand the rent from them, and had actually brought suit 
therefor, which suit was tried contradictorily with defendant, who was 
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called in warranty, and was decided in her favor, we can find no 
warrant for disturbing the conclusion of the court a qua on this point. 

In view of the above considerations, defendant’s impressions and 
recollections of an oral interview with plaintiff, sincere as we know 
them to be, are not sufficient to establish such a perfect aggregatio 
mentium as would be necessary to support so important a transfer of 
valuable rights. 


II. 


In support of his own title defendant claims that title was in one H. 


C. Hill, prior to December, 1866; that, at that date, Hill sold it to W. 
M. Dalton, who was, at that time, an absentee, and who was repre- 
sented by John C. Nibling, judicially appointed as his curator, the title 
being accepted by said curator. 

He further exhibits a certain judicial proceeding had in December, 
1880, entitled, “In the matter of the absentee, Wm. M. Dalton,” 
wherein the defendant presented a petition to the court, representing 
the continued absence of Dalton; that he had uo children, parent, 
brother, sister or other near relative; that he had executed a will by 
public nuncupative act, wherein the defendant had been constituted 
and appointed sole heir and universal legatee ; that he, defendant, was 
desirous of being put in provisional possession of his estate and of 
having an inventory and appraisement made thereof; and he, there- 
fore, prayed that such inventory and appraisement be made; that, 
upon giving bond and security, he be placed in provisional possession 
of the estate, to enjoy the said property and exercise all the rights 
therein and therefrom arising accorded him by law. The will was 
produced and proved; the allegations of the petition were verified by 
ex-parte affidavits, and a judgment was rendered, recognizing defend- 
ant as sole heir and universal legatee, with seizin, and putting him in 
provisional possession. To this title of defendant the plaintiff op- 
poses three objections, viz: 

1. That the transfer from Hill to Nibling was inoperative because, 
although the latter was appointed curator, he never caused an inven- 
tory to be made, never qualified by taking oath or giving bond as 
required by law, which were conditions of his appointment imposed 
not only by the law, but by the express terms of the order itself. 

2. That the will, by public nuncupative act under which defend- 
ant claims, is null and void for want of observance of the formalities 
prescribed by law, because express mention is not made that the will 
was received by the notary, dictated by the testator and written by 
the notary, as dictated—all in the presence of the witnesses, as required 
by Art. 1577, Rev. C. C. 
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3. That, under the terms of the will itself, the defendant was not 
constituted sole heir and universal legatee, except upon conditions 
which never happened and never can happen, and that he derives no 
interest whatever from @he will, except as executor. 

Waiving the first objection, we consider the two last fatal. 

William M. Dalton, in whose right defendant claims, is an absentee, 
and not, in the eye of the law, a dead man. Defendant does not claim 
to be his curator. 

The law recognizes the right of no other persons to be put in pro- 
visional possession of the estate of an absentee, except his presumptive 
or his testamentary heirs, or husband or wife. Except by the appoint- 
ment of a curator, the decree of a court putting any other than the 
persons above mentioned in possession of the estate of an absentee, 
would be an absolute nullity for want of jurisdiction ratione materia. 

Defendant does not pretend to be a presumptive heir. He claims to 
be the testamentary heir. He presents an order or judgment of court 
recognizing him as such. But such judgment is ex parte and has not 
the force of res judicata. It is well settled that judgments of this char- 
acter may even be questioned collaterally, when offered as the title in 
virtue of which property is claimed and the rights of third persons 
sought to be disturbed. Sophie vs. Duplessis, 2 An. 724; Succession 
of Duplessis, 10 Rob. 193; Arston vs. Arston, 15 An. 137; Fuentes vs. 
Gaines, 25 An. 86. 

The rights of defendant, as testamentary heir in provisional posses - 
sion, certainly are not greater than if he claimed as testamentary heir 
under the will of a dead man. 

We are bound to find his rights, if they exist, in the will and not in 
an ex parte order of a court. 

The will is clearly defective in the respects heretofore mentioned. 
There is entirely wanting therein any express mention that the will 
“was received” by the notary, or was “dictated by the testator,” or 
“written by the notary” in the presence of the witnesses, C. C. 1578. 
These defects are fatal, under Art. 1595, as has been expressly held 
in a case entirely parallel. Devall vs. Palms, 20 An. 203. 

It is equally clear that defendant is not testamentary heir under the 
terms of Dalton’s will. That will was executed in the days of slavery, 
and contained provisions for the emancipation of certain slaves. It 
was only on condition that his legal heirs should oppose the execution 
of those provisions that defendant was to become his instituted heir. 
That event, in the nature of things, can never happen. Defendant 
having failed to establish any title as testamentary heir, or otherwise, 
to the provisional possession of Dalton’s estate, in whose right he 

















SUPREME COURT OF LOUISIANA, 





Meaux vs. Pittman et als. 





claims, we are under no necessity of determining what would be 
_ the rights of Wm. M. Dalton or his legal representatives. 

We have found no necessity for stating the particular facts of this 
case, but they lead us to doubt that Dalton, if @live, would question the 
rights of plaintiff, and make us the more particular in requiring clear 
representative capacity in anyone who acts in his right. 

Judgment affirmed. 








No. 8802. 
T. O. Meaux vs. W. B. PITTMAN ET ALS. 


In an action on an injunction bond furnished to stay execution of an order of seizure and sale, 
the damages provided for by Article 304 of the Code of Practice, which are punitory 
in their character, cannot be allowed. In such an action only specially alleged damages 
can be recovered. 

In such cases, however, counsel fees for the dissolution of the injunction may be allowed, 
even when not proved to have been paid; it suffices that the liability therefor has been 
‘neurred. 

An exception that the action is premature is dilatory in its character, and must be pleaded 
in limine. 

PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 


J. C. Seale for Plaintiff and Appellee: 


1. Ina suit for damages on un injunction bond, if the record shows that the equitable remedy 
of injunction has been abused and the administration of justice has been trifled with, then 
and in such case the court will assess against such party the highest damages allowed by 
law. 23 An. 799. 

2. There is no doubt that the decree for the issuance of the executory process is a final judg- 
ment, exhausting the power of the court quoad the application, leaving nothing to be 
decided and no contest or issne between the parties. 32 An. 406, Meaux vs. Pittman. 


Walton Farrar, E. D. Farrar and Alf. B. Pittman for Defendants 
and Appellants. 


The opinion of the Court was delivered by 

PocuE, J. This is an action for damages against the principal and 
his surety on an injunction bond, and is predicated on the following 
facts and proceedings: 

As holder of several promissory notes secured by mortgage and 
vendor’s privilege on a plantation owned by the defendant, Pittman, 
plaintiff sued out executory process against the mortgaged property in 
.November, 1879. 

On showing that he was a resident of the State of Mississippi, 
defendant obtained an order of removal of the case to the United 
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States Circuit Court, District of Louisiana, which order was, on appeal 
to this Court, reversed and set aside. See Meaux vs. Pittman, 32 
An. 405. 

Whereupon the defendant then instituted, in the District Court 
of Madison, a suit for the purpose of enjoining the seizure and sale of 
his property, and on his motion, that suit was removed to the United 
States Circuit Court, where his injunction was subsequently dissolved, 
and the seized property was thereafter sold by the sheriff of Madison 
Parish. 

Plaintiff now seeks to recover as damages ten per cent. on the 
amount of his claim, twenty per cent. on the same as general damages, 
and counsel fees incurred in the proceedings for the dissolution of the 
injunction, which he values at five hundred dollars. 

The defense is a general denial, followed by a special denial of the 
right of plaintiff to claim statutory damages for the dissolution of an 
injunction staying an executory process. 

With the exception of his claim for attorney’s fees, ineurred for 
services in the motion to dissolve the injunction, plaintiff’s petition 
discloses no special damages on account of the injunction, and it is 
evident that the damages which he claims are those provided for in 
Article 304 of the Code of Practice. 

Defendant’s proposition under his answer is, that none of the pro- 
visions of that Article apply to an action for damages alleged to have 
been caused by an injunction staying the execution of an order of 
seizure and sale, but refer exclusively to cases growing out of an 
injunction of a judgment, as contradistinguished from a writ of execn- 
tory process, which contains but few of the features and elements of a 
judgment. 

As a new question, defendant’s proposition might be met with very 
strong arguments, but his position is sustained by several recent 
decisions of this Court, under which the distinction invoked by him 
has been sanctioned and authorized, and must now be considered as 
firmly settled in our jurisprudence. Dejean vs. Hebert, 21 An. 729; 
Thompson vs. Lemelle, 32 An. 932; Burgess vs. Gordy, 32 An. 1296; 
Testard vs. Belot, Opinion Beok No, 55, p. 241; Hedgson vs. Roth, 38 
An. 941. 

The rule established under the authorities is, that net enly the 
damages, punitory in their character, allowed under Art. 304, Code of 
Practice, cannot be granted in the same judgment which dissulves an 
injunction of an order of seizure and sale, but that, in such cases, these 
damages of tei per cent. interest on the amount of the judgment, and 
twenty per cent. on the same as special damages, cannot be recovered 
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even in a separate action on the injunction bond. In such eases the 
recovery must be predicated on allegation and proof of special dam- 
ages as the result of the injunction. Hence, there was error in the 
judgment allowing ten per cent. damages to plaintiff on the amount 
of his original claim against the defendant. 

2. Defendant’s next proposition is, that counsel fees cannot be 
allowed when not proven to have been actually paid. 

On this point, which has been frequently considered in our courts, 
we find a slight conflict of opinion in our jurisprudence. But, after a 
serious examination and comparison of numerous opinions, we find the 
preponderance of authority in support of the proposition that, in such 
cases, counsel fees, though not shown to have been actually paid, may 
be allowed; it suffices that the liability therefor be incurred. 

In the present case the value of the attorney’s fees incurred in the 
proceedings for the dissolution of the injunction has been established 
and proved by competent testimony. Pargoud vs. Morgan, 2 La. 102; 
Ricard vs. Hiriart, 5 La. 246; Hereford vs. Babin, 14 An. 333; Brown vs. 
Lambeth, 2 An. 822; McRae vs. Brown, 12 An. 181. Hence, we find no 
error in that part of the judgment which allows to plaintiff counsel 
fees in the sum of three hundred and fifty dollars. It is supported by 
evidence of the nature and of the value of the services rendered. 

In a brief filed since the oral argument of this case, defendant sug- 
gests the point that, in the absence of any allegation of the final deter- 
mination of Pittman’s injunction suit in the Federal Court, a suit for 
damages is premature, and hence, the present action cannot be main- 
tained. It is obvious, as an elementary proposition in our system of 
practice, that this objection, which is at most a dilatory exception, 
should have been specially pleaded and should have been made in 
limine. After an answer joining issue on the merits, this defense is 
always considered as waived. This conclusion is irresistible when the 
point is suggested for the first time in a brief filed after submission of 
the cause on appeal. 

The judgment of the lower court is therefore reversed, in so far as it 
allows ten per cent. as damages on plaintiff’s original mortgage claim 
against defendant, for which damages and for the additional damages 
of twenty per cent., plaintiff’s demand is rejected; and it is ordered 
that said judgment as thus amended be affirmed, costs of appeal to be 
paid by plaintiff, and costs in the lower court by defendant. 
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No. 8788. 


SuccEssiON OF MEREDITH CALHOUN. 


Where the only stipulated condition in an appeal bond is that, if the appellant shall well and 
truly pay, or cause to be paid, all such damages as the appellee may sustain in case it 
should be decided that the appeal was wrongfully obtained, the obligation is to be void, 
or else to remain in full force and virtue in law; the bond will not be considered as given 
under the law regulating the form and substance of appeal bonds. 

The bond herein furnished is worded as are those required for conservatory writs. 

No legal bond having been given, the appeal is dismissed. 


PPEAL from the Twelfth District Court, Parish of Rapides. Bar- 
bin, J. 


Robt. P. Hunter for the Administrator, Appellee: 


1. An appeal bond is fatally defective if it does not contain the condition that “ appellants 
shall prosecute the appeal.” Art. 579, C. P ; 33 An 421; 27 An. 645; 2 An. 1013. 

2. The omission of such a condition cannot be supplied by intendment, nor can the surety’s 
liability be extended to it. 3 An. 685; 9 An. 423; 10 An. 155. 

3. The condition is material. 2 An. 1013; 33 An. 421. 

4. Suspeasive appeal bond must conform to Arts 575 and 579, C. P. 


Jos. P. Hornor and F. W. Baker, contra. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Bermupbez, C.J. The appellee assigns numerous reasons in justifi- 
cation of his motion to dismiss, which are all levelled at the bond fur- 
nished by the appellant. 

It suffices to consider one of them. 

The appeal is taken from a judgment appointing an administrator, 
and is necessarily devolutive. C. P. 580. 

The bond required was then to be furnished under the provisions of 
Article 579, C. P., which relates to all appeals. 

It contains as the condition on which it is signed by the surety, that 
if the principal “ shall well and truly pay, or cause to be paid, all such 
damages the said * * * administrator may sustain in case it 
should be decided that the said appeal was wrongfully obtained, then 
and in such case, the above obligation to be null and void, otherwise 
to be and remain in full force and virtue in law.” 

However much it may be claimed that judicial bonds are to be con- 
strued with reference to the law under which they are given, and that 
any clause which is superadded must be rejected, and any that is 
omitted, supplied, it surely cannot be insisted that where the surety 
on a judicial bond has bound himself in a particular contingency only, 
he can be held liable in other contingencies. 4 An. 3. 

Tested by this general rule, however, the bond in this case is in no 
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way responsive to the requirements of Article 579 of the Code of Prac- 
tice, under which it should have been given. 

The condition of this bond is that which the Code of Practice re- 
quires from litigants invoking conservatory writs for the protection 
of parties against whom they issued, to pay such damages as may be 
sustained in case it be decided that the writ was wrongfully obtained. 
C. P. 214, 276, 304. 

The surety in this case has only bound himself to pay such damages 
as the appointed administrator may sustain in case it should be decided 
that the appeal was wrongfully obtained. 

It is difficult to conceive how the contingency provided for can ever 
arise at all. The surety has not bound himself to pay the costs of the 
litigation. In the absence of such obligation no recovery could be had 
against him for the same. 

The bond should have been given as prescribed by Article 579, C. P. 
As it was not framed accordingly, but formulated under different 
Articles, it is no valid bond in law. 

It is, therefore, ordered that the appeal be dismissed with costs in 
both Courts. 








No. 8840. 
Tue Mecuanics’ & Travers’ INsurANCcE Co. vs. TEMPLE S. Coons. 


The holder of a check, in order to recover against the drawer, must 
prove due presentment and notice of non-payment, or some legal ex- 
cuse for the absence thereof. 

Where there is no evidence on these points, he will be non-suited. 

Where a note signed. by an agent, whose authority is denied, and 
containing the endorsement of sundry credits, is received in evidence 
without objection, and the authority of the agent is established by his 
own testimony, the credits will serve as corroborating circumstances 
in support of his evidence, in absence of explanation of the same. 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 





A. I. Slack for Plaintiff and Appellee. 
J. C. Seale for Defendant and Appellant. 





The opinion of the Court was delivered by FENNER, J. 
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No. 8732. 


THe STate OF LOUISIANA EX REL. UNBEHAGEN vs. F. A. NEPHLER, 
JUSTICE OF THE Peace§ ParisH OF East Baton RovuGe. 

In au application for a certiorari, wherein it is not charged that the Judge arbitrarily refused 
to admit legal evidence, this Court will not pass upon the correctness of his action. He 
had the legal power to admit, or reject evidence, and he has exercised it in the form 
pointed out by law. 

The Supreme Court, in the exercise of its supervisory powers over inferior courts, will not 
transform itself inte a court of appeal, for the revision of the rulings of such courts. ' 

Where acourt renders judgment in favor of a plaintiff and does not expressly pass upon a re- 
conventional demand, the omission to do so is equivalent to a rejection of such demand. 

Where it is charged that a justice's court has illegally, but not arbitrarily, refused to issue its 
process on a call in warranty, the error, if any, was committed in the exercise of a legal 
discretion, and is not revisable in this Court in any form. 


A PPLICATION for a Certiorari. 


Burgess & Burgess & Russell and R. W. Knickerbocker for the Relator. 


The Respondent in propria persona. 


The opinion of the Court was delivered by 

BeRMvUDEZ, C.J. This is an application for a certiorari. 

The relator charges that in two suits for rent brought against him 
hefore the Justice, defendant herein, he was illegally condemned to 
pay $7.50 in the first, and $10 in the second; that in the trial of both 
cases he offered to prove payment by receipts in his possession, which 
the Justice refused to permit him to introduce in evidence. He fur- 
ther complains that, in an ejectment suit, he offered an answer con- 
taining a reconventional demand and a call in warranty ; but that the 
Justice refused to receive such answer and to issue the process of the 
law in accordance. 

_ Tn answer to the mandate issued herein, the Justice has transmitted 
to this Court the proceedings had before him in those cases, and has 
made a return, explanatory of his conduct in the premises. 


I anv II. 

It does not appear that the relator, in the two suits for rent, had 
pleaded payment, which is a special defense. Had he done so, he does 
not allege that the Justice has arbitrarily refused to admit the receipts 
in evidence. This was necessary. The receipts appear to have been 
tiled. The Justice, besides, states the reasons for which he did not 
consider that they showed payment. 

In the case of the State ex rel. Wallace vs. Judge Second City Court, 
N. R., 0. B. 56, fo. 854, and which had reference to the ejectment of a 
tenant, we said, and we adhere to the views then expressed: °* 
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“The relatrix does not charge that the City Judge has arbitrarily 
refused to hear her witnesses. C. P. 857. * * Under the showing 
made, the City Judge was vested with jurisdiction and had authority 
to decide whether the testimony offered was or not admissible. He 
has rejected it, assigning reasons in support of his ruling. It may 
well be that he has erred, or that he has correctly decided. However 
that may be, we cannot review his ruling. We have not unfrequently 
held, that in applications for a certiorari we would not inquire into 
and pass upon the intrinsic correctness of the action of an inferior court, 
but would only determine of the extrinsic regularity and validity of the 
proceeding. Vide 33 An. 3225; 33 An. 16, and other cases. * * * 
The City Judge appears to have exercised a legal discretion on a sub- 
ject over which he had jurisdiction. We cannot transform this Court 
into a court of appeal, for the revision of rulings of inferior courts in 
eases in which no appeal lies.” 


III. 

The cowplaint that the answer offered in the ejectment suit was not 
received, is contradicted by the filing on the back thereof, and the note 
of the same made in the memoranda of proceedings before the Justice, 
and made by him. 

The answer contains a denial of plaintiff’s right to eject the defend- 
ant, averments of damages sustained, to the extent of $100, and a call 
in warranty. 

The Justice had jurisdiction over the subject matter involved in the 
case, as presented by the parties. It is true that he rendered judgment 
ejecting defendant, without passing on the reconventional demand, 
but such omission amounts to a rejection of the demand. If he erred 
in refusing to issue process in the call in warranty, the error was com- 
mitted in the exercise of a legal discretion, and is not revisable in this 
Court, in this or any other proceeding. 

It is, therefore, ordered and decreed that the application be dis- 
missed, and that the proceedings transmitted to this Court be returned 
to the Justice who sent them up, and that relator pay costs. 








No. 8833, 


Tue City oF Baton RowuGE vs. C. CREMONINI. 


Where the transcript does not contain the ordinance or resolution of the town council, under 
which the appellant was fined, or information of any kind of the terms and scope of the 
ordinance, the fault is imputed to the appellant, and his appeal will be dismissed. 


PPEAL from the Mayor’s Court, City of Baton Rouge. Charrotte, 
Je 
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City of Baton Rouge vs. Cremonini. 





C. C. Bird, City Attorney, for Plaintiff and Appellee. 
Cross & Jones for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. The defendant seeks a reversal of a judgment of the 
mayor of the town of Baton Rouge, inflicting a fine of twenty-five 
dollars on him, and in default of payment sentencing him to jail for 
fifteen days. 

We have no means of ascertaining whether this sentence was rightly 
or wrengtully inflicted. The offence is said in the briefs to have been 
a violation of an ordinance or resolution of the town council, but the 
ordinance or resolution is not before us, and indeed there is nothing in 
the record but the name and number of the case, the name of the 
offence, the reasons for judgment, the judgment, the appeal bond, and 
order of appeal in obedience to our mandamus. New Orleans vs. 
Labatt, 33 Aun. 107. 

We do not expect or require that transcripts of appeal from mayors’ 
courts shall be made with the particularity and fullness requisite in 
courts of record, but obviously we must know the ordinance, for the 
violation of which punishment has been inflicted. The recital of the 
mayor is that a petition of citizens was adopted, by which he means 
that something else was done than to receive the petition, and that 
what they asked to be prohibited was prohibited in some way. The 
defendant confidently expects a reversal of the judgment, and quotes 
the language of this Court stigmatizing what he says was a similar 
prohibition as “‘an imperial rescript.” Municipality vs. Blineau, 3 
Aun. 688. 

The necessity for an inspection of the ordinance is thus made appa- 
rent. We do not know whether the prohibition is general or special, 
whether it established a uniform rule for all who were doing what is 
charged against the defendant, or was an exercise of arbitrary power 
upon a single person. Shreveport vs. M’Cune, decided at Monroe, 
unreported. 

It was the appellant’s duty to have brought up a transcript, sufficient 
at least to have enabled us to ascertain if he had been illegally pun- 
ished, and as he has not done so, 

The appeal is dismissed. 

Rehearing refused. 
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No. 8806. 


Epwin H. Fay, SUPERINTENDENT OF PuBLIC EDUCATION Y8. ALLEN 
JUMEL, AUDITOR, AND E, A. BuRKE, TREASURER. 


The Superintendent of Public Education has no authority in Jaw to appear in person or by pri- 
vate counsel in any suit or other lega) process in which he may be a party or interested in 
his official capacity, but must be represented by the Attorney General or local District 
Attorney. Any suit instituted by such a ministerial officer in his official capacity, by a 
private counsel, shall be dismissed by the court ex proprio motu, or un motion. Act No. 
21 of 1872. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 





J. C. Egan, Attorney General, for Defendants and Appeliees : 


The Superintendent of Public Education is probibited by statute from appearing in court, 
either in person, by private counsel, or in any way except through the Attorney Geneval, 
or District Attorney of the place where he is located. Act No. 21 of 1872, p. 61. 


Sam’! P. Greves for Plaintiff and Appellant. 





The opinion of the Court was delivered by 

Pocuk, J. Plaintiff brings this suit in his official capacity for the 
purpose of enjoining the disbursement of certain sums of money ap- 
propriated by Act No. 63 of 1882, for the benefit of the Mechanical and 
Agricultural College at Baton Rouge, of the University of Louisiana, 
and of the Colored University, in New Orleans, and he prosecutes this 
appeal from a jadgment of the lower court dismissing his suit, on 
motion of the Attorney General and for the reason that plaintiff is 
therein represented by private counsel, retained by himself, contrary 
to law. 

The Attorney General’s motion is predicated on the provisions of 
Act No. 21 of the legislature of 1872, which clearly controls the case. 

The first Section of the Act positively prohibits the Auditor, the 
State Treasurer, or any other ministerial officer of the State, from 
appearing in court, either in person or by private counsel, in any suit 
in which such officer may be a party or may be interested in his official 
capacity, but in all such cases he must be represented by the Attorney 
General, if the suit is instituted in New Orleans, or by the local Dis- 
trict Attorney in any of the parishes of the State. It authorizes the 
Governor or Attorney General, in case of necessity, to have such officer 
represented by an attorney-at-law. 

The second Section prohibits any court of the State from maintain- 
ing any suit in which such officer may appear in person or by private 
counsel, and requires the dismissal of such suit “ex officio or on 
motion,” as in case of non-suit, and provides that notice of such dis- 
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missal be served on the Attorney General or proper District Attorney, 
who may on motion reinstate such action, if he deem it expedient so 
to do. 

The statement of these provisions of the law is a disposition of this 
suit, and it is difficult to conceive of the relief which plaintiff could 
possibly expect at our hands by means of his appeal. His counsel 
urges that the true spirit of the law is to shield the State against un- 
necessary expenses for costs of court and attorney’s fees, and that, 
therefore, the law is not applicable to a case where the ministerial 
officer, as in this instance, retains counsel at his own personal expense. 

But the fact that the statute forbids such an officer from appearing 
in person in suits to which he is a party in his official capacity, dispels 
the possibility of such a construction. The argument that a literal 
construction of the statute would make it amenable to Article 11 of 
the Constitution, which provides that all courts shall be open for the 
redress of all grievances, when the very object of the Act is to secure 
a proper representation of the State in her own courts, is utterly too 
flimsy to stand before the mere breath of a refutation. 

There is no force in the complaint that the District Judge errone- 
ously omitted to have the local District Attorney notified of the dis- 
missal of the action. 

The object of such a notice is fully satisfied by the appearance of the 
Attorney General, the highest legal officer, and the constitutional legal 
adviser of all the ministerial officers of the State, in the defense of the 
Auditor and Treasurer, made defendants in the suit. 

We note plaintiff’s argument touching the hardships to which this 
statute might subject a faithful officer in his laudable desire to test the 
constitutionality of a law which may injuriously affect his department ; 
but as long as the statute remains on the books, our plain duty is to 
apply it to proper cases. 

The judgment of dismissal does not debar plaintiff of his right to 
properly submit the subject matter of his complaint to judicial action 
and determination. 

The judgment of the lower court is, therefore, affirmed at appellant’s 
costs in both Courts. 
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No, 8782. 


Picarp & WeirL vs. Louris Priva. 


A Judge cannot change the minutes of his court to correct the errors of counsel, but the 
power is inherent in every court to correct its minutes, in chambers as well as in term, so 
as to make them conform to the truth. 

In criminal cases, when the correction is applied for in chambers by the State, notice must be 
given the defendant, and vice versa, and in civil causes, when the change affects the rights 
of parties to suits, and the application comes from one of them in chambers, notice must 
be given the other. 

An appeal taken by petition cannot be made returnable before the expiration of the delay 
computable for the distance from the domicile of the appellee to the place where the 
appellate court is held. 


PPEAL from the Fifteenth District Court, Parish of Pointe Coupée, 
Yoist, J. 





W. W. Leake and Robt. Semple for Plaintiffs and Appellees: 


Appeal taken by petition and citation, which does not give the appellee sufticient time to 
appear will be dismissed. C. P. 583, 180; 8 La. 220; 12 La. 480, 483; 26 An. 747; 32 An. 
692, 


The Judge a quo cannot ex parte in chambers change the minutes of the court, correcting an 
error of counsel. 


A. Bonanchaud and James Vignes, Jr. for Defendant and Appellant. 





On Motion TO Dismiss. 

The opinion of the Court was delivered by 

MANNING, J. The judgment was rendered at the January Term, 
1883, of the Pointe Coupée court, and on the 17th of that month a 
devolutive appeal was granted on motion of the defendant in open 
court, returnable to the appellate court of the State of Louisiana, 
sitting in the parish of Pointe Coupée on the 4th Monday of April 
next, on said defendant furnishing bond in the sum of ten dollars.” 
The term closed on the day that appeal was granted. 

On the 27th of the same month an appeal was prayed by petition, 
returnable to the Supreme Court on the second Monday of February, 
1883, and it was ordered, and citation was served on the 3ist. The 
second Monday was the 12th day of the month, and there was not 
sufficient time between these dates for the requisite delay. 

This is one of the grounds of the motion to dismiss. 

On January 30th, three days after the petition for appeal to this 
Court had been filed and the appeal granted as prayed, the defendant 
presented another petition, setting forth that he had in fact moved on 
the 17th for his appeal to be returnable to this Court, but through 
error and inadvertence the clerk had entered on the minutes that it 
was returnable to the Circuit Court, and he prayed a correction of the 
minutes accordingly, and an order was made to that effect. 
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This presents another ground for dismissal, put in this form—that 
the Judge is not authorized to change the minutes of his court in 
chambers, on an ex parte motion, to correct errors of counsel. 

A Judge cannot change the minutes of his court at any time to 
correct the errors of counsel, but the power is inherent in every court 
to correct its minutes, in chambers as well as in term, so as to make 
them conform to the truth. State vs. Folke, 2 Ann. 744. We have 
held in criminal cases it cannot be done in chambers on an ex parte 
motion of the State without notice to the prisoner. State vs. Revells, 
31 Ann. 387. There seems to be no good reason why the same rule 
should not be applied to civil causes when the change affects the 
rights of parties to suits, and the application for it comes from one of 
them, and is made in chambers. No notice whatever was given to the 
plaintiffs. 

The facts of this case, as developed by the dates of the several peti- 
tions, and motion, and orders thereon, furnish the best argument for 
thus extending the rule. 

The motion of the 17th states with elaboration the court to which 
the appeal was prayed in the words quoted above, and the amount of 
the bond is adapted only to that court. The defendant treated that 
motion as correctly entered by his petition on the 27th for an appeal 
to this Court, the obvious purpose of which was to repair that blunder, 
and it was only when it was discovered that the effort to repair it had 
plunged him into another, that he sought to have the minutes of court 
altered to conform, not to the truth, but to his necessities. 

The appeal taken by motion in open court is pot before us, because 
it is by its terms returnable to the Circuit Court. The appeal by 
petition cannot be returnable here on the second Monday of February, 
1885, because, owing to the distance of Pointe Coupée from this City, 
there was not sufficient time for the delay required by law. Code 
Prac. Art. 583. 

The appeal is dismissed. 








No. 8829. 
Scuccessions OF ADOLPHE VIVES AND ELEANOR HEBERT, HIS WIFE. 


Where a man dies leaving a widow in necessitous circumstances and an insolvent estate, 
and the widow dies without claiming the $1,000 reserved to her by law, and the 
children of the deceased are all majors, but there are minor grandchildren of the deceased, 
the offspring of a daughter who died previously to them, these grandchildren are entitled 
to the €1,000 from the succession, in preference to the major heirs or creditors. 


| one from the Twenty-third District Court, Parish of Iberville. 
Cole, J. 
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E. D. Talbot for Opponents and Appellants : 


1. ‘* When a necessitous widow dies without having received the portion of $1,000, under the 
Act of 1832, her major heirs cannot claim that portion from the husband's succession. 
Only children, and her remoter descendants, who are minors and necessitous, are entitled 
to claim such portion.” 30 An. p. 669, Vol. 1. 

2. Grandchildren under the tutorship of their father, a strong, healthy person, cannot be 
regarded as iu necessitous circumstances, and claim said portion under the Act of 1852, 
the principle being identical with that laid down in 30 An. p. 1130. ‘ 

3. Evidence ia support of claims in the administrator's account should be taken in writing 
and annexed to the record. 


David N. Barrow, contra. 





On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Topp, J. This controversy grows out of an opposition to the final 
account of the administrator of these successions. 

The opponents, creditors of the deceased, are appellants from a judg- 
ment dismissing their oppositions. 

There is a motion to dismiss the appeal on the ground of want of 
jurisdiction ratione materia, 

The fund to be distributed by the account exceeds one thousand 
dollars, and is still in the hands of the administrator, and the distri- 
bution of the entire amount is regulated by the judgment. We have, 
therefore, jurisdiction. Constitution, Art. 81. 

The case does not come within the scope of any of the decisions 
cited by the appellees’ counsel. 

Motion to dismiss is, therefore, overruled. 





ON THE MERITs. 


The facts are these: 

Adolph Vives died in 1870 and his wife, Eleanor Hébert, in 1871. 
Emile Poché, administrator of their successions, filed his final account 
of his administration. In this account, after paying certain privilege 
debts, he proposed to turn over the balance to the heirs of the 
deceased. 

These heirs were all majors, except the three children of Cecelia 
Vives, who died before her parents. 

In the proposed distribution, the minors were to receive one-fourth 
of the estate, the share of their deceased mother, and the three major 
heirs each a like portion. 

The administrator, in proposing this distribution, proceeded on the 
hypothesis that the widow of Adolphe Vives, Eleanor Hébert, being in 
necessitous circumstances at the death of her husband, became entitled 
to one thousand dollars from his estate, and which sum became hers 
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absolutely, and on her death was transmitted by inheritance to her 
heirs, majors and minors alike. 

The account was opposed by the creditors, on the ground that the 
heirs of Eleanor Hébert—neither the major nor minor heirs—were 
entitled to any part of said sum. That the same had never come into 
the possession of the necessitous widow, and if it had, that she would 
have possessed only as usufractuary, and at her death it would not 
descend to her children who survived her, because they were all of 
age, and her grandchildren, though minors, were not entitled under 
the law to receive the same. 

The claims of Barrow & Pope, attorneys for the successions, were 
opposed as excessive. 

This embraced the entfre opposition. 

There was judgment amending the account, by reducing the fees of 
Barrow & Pope, making part of the law charges, and directing the 
balance of the funds, after settling the law charges thus reduced (this 
balanee being less than $1,000) to be paid over to the minor children 
of Cecelia Vives, the grandchildren of Adolphe Vives and his wife, 
Eleanor Hébert. 

As stated, the opposing creditors have appealed from this judgment. 
Messrs. Barrow & Pope have moved an amendment to the judgment 
to the effect of increasing the sum therein allowed them for their pro- 
fessional services. With respect to such amendment it suffices to say, 
that having carefully examined the record and the evidence bearing on 
the charges in question, and whilst satistied that the services were of 
such a character as, under other circumstances, to entitle the claimants 
to a more liberal compensation than allowed, yet considering the 
smallness of the succession and that the entire fund realized from the 
sale of all the property but little exceeds one thousand dollars, we 
cannot say that the estimate made by the Judge a quo of the fee in 
this instance was erroneous. 

This leaves the only other question for our decision, that relating to 
the right of the grandchildren of the decedents to receive the amount 
that their grandmother, Eleanor Hébert, was entitled to claim from 
the succession of their grandfather, Adolphe Vives. 

The Act of 1852, after providing that the widow or minor children 
of a deceased person left in necessitous circumstances may claim from 
his estate $1,000, farther declares in these words: 

“The surviving widow shall have and enjoy the usufruct of the 
money so received from her husband’s succession during her widow- 
hood, afterwards to vest in and belong to the children or other 
descendants of said deceased.” 

The case of the succession of Johu Durkin, reported in 30 An. 669, 
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was quite similar to the instant one. There the father and husband 
died. The widow survived him but a short time, without receiving 
or claiming the portion of the estate reserved to her as widow in 
necessitous circumstances. Upon her death it was claimed by her 
children of age. Their claim thereto was rejected. In the opinion 
therein delivered, Chief Justice Manning being the organ of the 
Court, referring to this Act of 1852, uses the following language: 

“ The ‘ children,’ meant throughout the Act, are those descriptively 
mentioned in the first clause as ‘ minor children’ of a deceased person, 
for whose benefit alone the bounty provided by the Act was intended. 
Of course, we understand the word ‘children’ here as having the 
largest import, and as including grandchildren and other descendants.” 

Considering that the statute provides, in so many words, that upon 
the death of the widow and usufructuary the money “shall vest 
in and belong to the children or other descendants who are minors,” we 
conclude that the above construction of the law was the proper one. 
And so concluding, we are of opinion that upon the death of a widow 
in necessitous circumstances, her own children being all of age, her 
grandchildren, then minors and also in necessitous circumstances, are 
entitled to receive what she, their grandmother, could legally claim 
from the succession. 

This was the opinion also of the Judge of the lower court; and 
finding no error in his judgment, it is affirmed with costs. 








No. 8830. 
D. R. CArRROLt vs. J. G. READHEIMER ET ALS, 


Where an injunction was taken against an order of seizure and sale for the payment of the 
price of property, on the ground that suit had been instituted against the purchaser for 
recovery of the property, and when the evidence shows that such suit was actually pending 
at the date of the injunction, the fact that, before trial of the injunction, the eviction suit 
had been finally decided in favor of the title, and the consequent dissolution of the injunc- 
tion, could not render the sureties on the injunction bond liable in damages, because tho 
injunction had not been ‘‘ wrongfully obtained.” C. P. 298, No. 9. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pearson, J. 





Watkins & Scarborough for Plaintiff and Appellant. 
Egan & McEnery and W. H. Jack for Defendants and Appellees. 





The opinion of the Court was delivered by 
Fenner, J. D. R. Carroll, on November 23d, 1880, proceeded by 
executory process against H. M. Prothro, to enforce his mortgage and 
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vendor’s privilege for the unpaid price of a certain plantation which 
had been sold by Carroll to Prothro, At that time a suit was pending 
against Prothro to evict him from the property under claim of nullity 
of the title conveyed to him by Carroll. This last named suit was 
brought on February 24th, 1879, and was finally decided by this Court 
maintaining the title, only in May, 1881. See Prothro vs. Prothro, 33 
An. 599. 

In January, 1881, Prothro applied for and obtained an injunction 
against Carroll’s executory process, on the following, amongst other, 
grounds: 

1. That the aforesaid suit was pending to evict him, and said Car- 
roll had not offered to give him security against said eviction. 

2. That there had been payments on the mortgage notes, for which 
credit had not been given. 

On October Ist, 1881, judgment was rendered in this injunction suit, 
deciding that Prothro was entitled to a credit of $1,548.97, as of date 
May 4, 1878, sustaining and perpetuating the injunction to that extent 
and taxing all costs thereof to Carroll, and dissolving it as to the 
balance, with authority to Carroll to proceed with his order of seizure 
and sale for such balance. 

The present action is brought by Carroll against the sureties on 
Prothro’s injunction bond for statutory and special damages. 

We agree with the District Judge that none should be allowed. 

So far as statutory damages are concerned, the jurisprudence of this 
Court is now settled that Art. 304 C. P. does not apply to injunctions 
restraining execution of orders of seizure and sale. 

As to the special damages it is apparent, from the statement hereto- 
fore made, that, at the date of its issuance, Prothro had an unques- 
tionable right to the injunction. The Code of Practice expressly 
provides, that ‘‘ the injunction must be granted ° ° on the 
application of any purchaser, whose property is seized for the payment 
of the price of a thing sold to him, whenever suit has been instituted 
against him for the recovery of the property.” C. P. 298, No. 9. 

Such was the precise status when the injunction was applied for, and 
it was rightfully issued. 

The eviction suit having terminated favorably to the title, before 
the case was tried, of course it formed no element in the decision of 
the cause. But that decision did not determine, expressly or by im- 
plication, that the injunction had been “ wrongfully obtained,” which, 
by the terms of the bond and of the law, formed the condition of the 
liability of the sureties. 

This disposes of the case. 
This dispenses us from determining whether Art. 298, No. 10, C. P., 
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prohibiting injunction on allegation of partial payment, except to the 
amount thereof, applies to injunctions of executory process, or only of 
judgments which alone are named; and also whether, even if the 
Article applies generally, it would have effect under the circumstances 
of this case, where the credit to which the debtor was entitled, was a 
matter of unsettled account between him and the seizing creditor, of 
the amount of which he was ignorant. Carroll himself made an error 
of several hundred dollars in the credit which he directed to be made 
on the order of seizure and sale when he learned that injunction was 
threatened. Prothro, knowing that he was entitled to a large credit 
which had not been allowed, and being ignorant of the amount thereof, 
was not in position to restrict his injunction to the credit claimed. 
It was Carroll’s duty, who had the means of fixing that amount, to 
have allowed the proper credit before issuing his writ. 
Judgment affirmed at appellant’s cost. 








No. 8075. 
JOSEPH RAYMOND vs. THOMAS FROEBA ET AL. 


Where a person sells certain property to another, but retains a 
counter letter, showing that he sold only an undivided half of the 
property, and subsequently the entire property is mortgaged and notes 
executed by the ostensible purchaser, for the benefit of the vendor, 
under one of which notes the property has been sold under executory 
process, held: that the original vendor, who alleged the simulation of 
the sale and that the note for which the property was sold under ex- 
ecutory process was void, and that the revenues of the property hail 
more than reimbursed the parties in possession for all advances or pay- 
ments on his account, had a right of action in asking for a recognition 
of his title to the property, the cancelling of the pretended sales, and 
an account from the parties in possession. 

Judgment reversed, exception of no cause of action overruled and 
case remanded. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 





Breaux & Hall and Albert Voorhies for Plaintiff and Appellant. 


Braughn, Buck & Dinkelspiel and EF. J. Wenck for Defendants and 
Appellees. 





The opinion of the Court was delivered by Topp, J. 
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No. 8359. 


Henry ABRAHAM Vs. Wipow CHARLES Los. 


Specific compliance cannot be required from a purchaser of real estate where the title ten- 
dered is not clear and good, and not such as he is bound to accept. 

Where a tutor sells at private sale his individual share of a piece of real estate, against 
which his minors’ mortgage stands recorded, the share is transferred burdened with the 

. encumbrance, which continues to attach thereto until removed. 

Where the property, part of which was thus conveyed, is offered for sale under a judgment 
in partition, and it appears that the price corresponding to the minors’ share, is not paid 
to the tutor then in office, but that a similar sum was paid, years previous, to one who 
was then tutor, who had then no authority to sell, and who has since ceased to be such, 
and the sale is made on terms at variance with those fixed by the family meeting and 
approved by the court, the minors’ share was not divested and no title thereto did 
pass to the adjudicatee. 

The property of minors can be sold only upon the observance of legal exigencies and upon 
settlement of the price of sale with one having authority to receive the same and who can 
make the title. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Breaux & Hall for Plaintiff and Appellant. 


OC. E. Schmidt for Defendant and Appellee: 


1. By the statute of 1869 (Seas. Acts, p. 207) re-enacted in the Revised Statutes of 1870, as 
Sec. 2667, it was provided that, ‘‘ when heirs of a succession hold property in common, 
and it is the wish of any one of them, or of a minor represented by his tutor or tutrix, to 
effect a partition, on the advice of a family meeting duly convened, etc., said property 
may be sold at private sale,” etc. 

Thie law clearly limited the right to a partition by private sale of property in which minors 
had an undivided interest, to the case of a partition between co-heirs of the same succes- 
sion. 

It was not until the 16th February, 1878, that the said Sec. 2667 of the Rev. Statutes was so 
amended as to authorize a partition by means of a private sale whenever any persons 
(though not co-heirs as aforesaid) held property in common with minors. (Acts of Regular 
Session of 1878, No. 25, p. 47). 

The first part of the phrase, viz: ‘* When heirs of a succession hold property in common,” 
applies to and controls what follows. It is as if the law had said: ‘‘ When heirsof a suc- 
cession hold property in common and it is the wish of any one of them, or of the tutor or 
tutrix of such one as is a minor,” etc. 

While it is true that it is the province of the Courts, and not of the legislature, to construe 
laws, yet, the Courts have held, that the exposition of statutes by subsequent legislative 
bodies, has weight, though not a controlling authority, in regard to the construction of 
the statutes. Sedgwick on Stat. and Const Law, 2d ed., p. 214; Coutant vs. The People, 
11 Wend. 511; Rex vs. Loxdale, 1 Burr, 447; Pike vs. Megoun, 44 Mo. 491. 

The construction we contend for is that given to the Statute of 1869, in the case of Durand 
vs. Dubuclet, 24 An. 156, the Court holding that the provisions of the Code and of the 
statute might well be incorporated in the same act, which would read thus: ‘ The sale 
of the property of minors shall be authorized by the Judge and made at public auction, 
after having been duly advertised in the manner required fur other judicial advertise- 


ments, unless it be the will of any of the heirs interested therein to have the sale made c 


at private sale, in which event it may be sold at private sale, on the advice of a family 
meeting,” etc. 


48 











378 SUPREME COURT OF LOUISIANA, 





Abraham vs. Lob. 





Besides, the law of 1869 authorized a private sale of property in which minors were interested 


with other heirs, on the advice of a family meeting, ‘‘ for the appraised value of the prop. 
erty, said appraisement to be made and the terms of said sale to be fixed by the family 
meeting.” 


Now here, the family meeting merely declared that the price offered for the interest, real and 


personal, of the minors in the succession of their father, was a very fair one, and condn. 
cive to their interest. If this be considered substantially a valuation, it was a valuation 
simply ofa specific interest in a succession, and not of the particular real property sought 
to be partitioned, and, therefore, there was not here the appraisement contemplated by 
the law and essentially requisite to the validity of the sale. 


The proposition at pp.3 and 4 of appellant's brief, that the minors held their interest in 


common with one another, and hence, that its sale could be effected under the Act of 
1869, loses sight of the fact that the title of the Act indicates that it is one passed to aa- 
thorize the sale of minors’ property in a certain way, in order to effect a partition. And 
yet, appellant, in his brief, p. 7, declares that no partition between the minors was here 
sought for. 


Hence, the pretended private sale in October, 1871, of the minors’ interest in the real prop- 


erty in question here, was ineffectual to divest their title. 


Couneel for plaintiff, as atated by the Judge a quo, contended in the District Court, (R. p.201) 


5 


6. 


that the family meeting relative to the private sale, was not intended to authorize, with. 
out further and ulterior proceedings, the perfection of the sale of the minor'sinterest, and 
that the fair inference waa, that said interest was to be thereafter sold at public sale ; and 
yet, in this Court, their sole reliance is upon the alleged private sale, 

The so-called suit in partition brought in November, 1871, by the surviving commercial 
partners of David Rosenberg. against his widow individually and as tutrix of his minor 
children, before the late Second District Court for the Parish of Orleans, is conceded to 
have been brought before a court without jarisdiction ratione materia, and to have been 
unavailing to confer title. Boutté va. Boutté, 30 An. 182; Buddecke vs. Buddecke, 31 
An. 572. 

The subsequent suit, styled ‘in partition,” in the Sixth District Court, conducted appa- 
rently as an original proceeding, never culminated in a real sale; ita sole object being to 
go through certain forms with the view of confirming the private aale previously made. 
No money, except the trifling sum of $50, or notea, were realized under the pretended sale 
ordered ‘in this case. This proceeding lacked the essential features of a ratification or 
contirmation of acta tainted with illegality and already consummated. Rev. C. C. Art. 
2272, (2252); Decuir va. Lejeune, 15 An. 571. 

The Sixth District Court ordered the sale of the property to be made on the terms recom- 
mended by the family meeting. Those terms were cash, yet the property was advertised 
for sale for one-third cash, and the balance on a credit of one and two yeara in notes bear- 
ing 8 per cent. intereat. So that, in fact, the alleged sale of the 18th January, 1879, nnder 
the decree of the Sixth District Court, was not made on the terms required by that decree, 
and was therefore no judicial sale at all. 

The price not having been paid under the last so-called partition sale, there were no pro. 
ceeds to be divided, and no partition thereof to be homologated, as required by Art. 1374, 
(1296) C. C., and Art. 1029, C. P. 

The pretended sale was treated aa the end of the proceedings, and an anomalous motion 
made for its confirmation, when, even if there had been a real sale, it would only have 
been a preliminary step to the partition. 

Actnal partition of the proceeds of sale, and the homologation of anid partition are necea- 
anry to the validity of every division of property effected by judicial authority between 
minors and majors. The homologation ia necessary to bind the minors, Suc. of Deve- 
reax, 13 An. 334. 

Another fatal objection to the title tendered defendant is, that it ia encumbered with tho 
general mortgage of the minors upon their mother's undivided sixth. 
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There never was any reul judicial sale of the property to effect a partition between its 
owners; but even had there been such a sale, the minors’ general mortgage upon their 
tutrix’ share would not have been shifted to the proceeds of sale, but would have con- 
tinued to attach to the property, until replaced by a special mortgage, or until the rights 
of all the minors had been liquidated and satisfied at their majority or emancipation. 
Life Association of America vs. G. L. Hall, 33 An. 49. 

9. The defendant had the right to require, as she did, a valid and unencumbered title from 
the plaintiff, 11 La. 551; 6 R. 324; 9 R. 414; 6 L. 484. None such was tendered her, and 
she cannot be kept in suspense and made to wait until the plaintiff shall succeed, if he 
ever can, in perfecting his title. She is therefore entitled to be relieved from any obliga- 
tion under the proposed contract of sale, and the judgment of the court a qua should be 
changed into an absolute and final one in her favor. 





The opinion of the Court was delivered by 

Bermupez, C.J. This is a suit for specific performance. Its object 
is to compel the defendant to comply with the terms of sale of certain 
real estate which she had agreed to buy. 

The answer is, that one-third of the property does not belong to the 
plaintiff and that he cannot give a clear and good title to it. 

The lower court dismissed the suit, and the plaintiff appealed. 

Deeming the judgment one of non-suit, the appellee prays that it 
be amended, so as to make it final and absolute in his favor. 

The plaintiff claims to have acquired the property in question from 
Simon Berkson, who himself acquired it, as adjudicatee, at a judicial 
sale made to effect.a partition thereof. The parties, plaintiffs therein, 
were Scherck & Berkson, and the defendants were Mrs. Rosenberg, a 
surviving wife, in community, and her minors, the issue of her mar- 
riage with her deceased husband. 

It appears that in 1871, the property in question was purchased, 
share and share alike, by D. Rosenberg and his commercial partners, 
Scherck & Berkson. Subsequently, in the same year, Rosenberg died, 
leaving a widow and minor children, his interest in the property being 
appraised at $3,333.33, and that in the partnership, at $8,867.91. 
After taking an inventory, the widow was confirmed as tutrix. It was 
then thought proper to sell the sixth interest of the minors in the suc- 
cession of their father, to Scherck & Berkson. A family meeting 
recommended that it be so done for $5,250, which was settled for in 
cash and notes by the purchasers. The widow sold her sixth interest 
to the same parties for a like price. 

It was subsequently considered that this transaction was tainted 
with nullity and, consequently, that the title had not passed. 

A suit in partition was then brought before the Second District 
Court, to arrive at a judicial sale of the property. Judgment was ren- 
dered to that end ; a family meeting was called to fix terms; the prop- 
was advertised and adjudicated to Scherck & Berkson, and an act was 
passed to transfer title to them. 
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This proceeding was afterwards treated as a nullity, because the 
court had no jurisdiction in the premises. 

In 1878, therefore, Scherck & Berkson brought suit before the Sixth 
District Court, for a partition, against the widow in community, who 
was then absent and who had married again, without having been re- 
tained in the tutorship of her children, and also, against those minors. 
A tutor was appointed to fill her place as tutrix. Simultaneously, they 
applied to the Second District Court for an inventory, appraisement 
and family meeting, both courts giving cumulatively similar orders. 
The terms of sale were cash; the property was advertised, one-third 
cash, the balance on a credit of one aud two years for notes bearing 
interest. 

The property was offered for sale and adjudicated to Berkson. 

No cash was paid; no notes were furnished. The act of sale was 
executed by the auctioneer. It contains a recital of facts, made by 
Scherck & Berkson, in which they explain how and why no money 
and notes or consideration was furnished; the reason being, that the 
money had been paid to Mrs. Rosenberg in 1871, at the time of the 
private sale, and when she was still tutrix. 

The inscription in favor of the minors against their mother, as their 


tutrix, has never ceased to be extant on the mortgage register of this 


parish, and no order of court has ever been procured for its erasure. 

There can be no doubt that the undivided sixth of Mrs. Rosenberg 
was sold by her ever since 1871; but it passed encumbered with the 
mortgage in favor of her children. However much, in the partition 
proceedings, that sale may appear to have been treated as a nullity, 
the same was none the less real and valid as to her. There is nothing 
in the record to show that title was ever reconveyed to her and that 
the money was ever returned by her. So that there never was any 
judicial sale of her share in the property. 

Whatever the doctrine invoked be, that, by the judicial sale of 
encumbered real estate, the mortgage is shifted to the proceeds, it can 
receive no application in the present instance, in which there was no 
judicial sale whatever. This is glaring, for the reason that the sixth 
interest of Mrs. Rosenberg had passed by contract in 1871, long before 
the alleged judicial sale, and was not therefore divested at that time 
or in that mode. 

Pretermitting what fatal irregularities are claimed to exist in the 
partition proceedings, it is undeniable that the price of adjudication, 
as regards the minors, was paid neither in cash, nor according to the 
terms of the advertisement, nor otherwise. 

The argument that Mrs. Rosenberg had received that price in 1871, 
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at the date of the private sale, which was treated by her and the pur- 
chasers as a nullity, cannot stand on its own bottom. 

If the tutrix had then no right to sell, she had no right to receive 
the price, which it would have been her duty to return, as soon as 
the sale was considered and treated by all as of no effect. How could 
and did she then bind the minors in receiving that price? 

The deed made by the auctioneer, embodying the recitals made by 
the original apparent purchasers, shows a sale without any consider- 
ation paid, and is, on its face, such as conveyed no title of ownership. 
The property of minors, no doubt, can be sold and an irrevocable title 
made to it, but this ean take place only after the essential forms of the 
law have been complied with and on payment of the price of sale to 
one, at the time of sale, in authority to receive it and give acquittance 
therefor as the proceeds of the sale thus made. 

In the present instance the statement refutes itself, that the price of 
the undivided sixth of the minors in the property, the object of this 
suit, alleged to have been judicially sold in 1879, was paid to their 
mother and unauthorized tutrix in 1871, some eight years previous to 
the institution of the partition suit, in which it is alleged that it was 
adjudicated, and who had ceased to be tutrix long before the pre- 
tended judicial sale. 

The judgment of the lower court having passed upon a litigated 
controversy, in which both parties have as fully developed their means 
of attack and defense as was practicable, should be considered as 
finally and absolutely adjusting and setting at rest the differences at 
stake. 

Viewing it in that light, 

It is ordered and decreed that the judgment appealed from ge taken 
as rendered in favor of defendant, rejecting plaintiff’s demand, and 
that, thus taken, it be affirmed with costs. 

Fenner, J., recused, having been connected with proceedings on the 
subject matter of this suit. 








No. 8795. 
SUCCESSION OF JOHN FRAZIER. 


An universal legatee, who has alse qualified as executrix, and who, ina proceeding to compel 
her to give bond, has appeared and been condemned as executrix, and, on failing to fur- 
nish bond, has been destituted, is bound to render an aecount as exeeutrix to her succes- 
sor duly appointed, and cannot, ina proceeding for that purpose, be permitted to deny 
her quality as executrix, and set up that she had accepted unconditionally as universal 
legatee and had held the estate, not as executrix, but as owner. 


PPEAL from the Twelfth Distriet Court, Parish of Grant. Barbin, 
my 
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R. J. Bowman for Plaintiff and Appellee. 
Wm. H. Jack and Robt. P. Hunter for Defendant and Appellant : 


Where one is at the same time universal legatee and executrix, she may take the succession, 
treat it as her own, and be no longer responsible as executrix, even though she has also 
qualitied in that capacity. Wells vs. Wells, 30 An. p. 937, on rehearing; Duplessis vs. 
White, 6 An. 514; Mumford vs. Bowman, 26 An. 413; Labatut vs. Ruett, 1 Woods, 144. 

“The universal legatee, by the death of the testator, is seized of right of the effects of the 
succession, without being bound to demand the delivery thereof.” C. C. Art. 1609, (1602.) 

“It is true, one cannot be held as heir, whether legal, ab intestato, or instituted by will, with- 
out having accepted that quality, but it is equally true, that this acceptance may he 
either express or tacit." It is equally obligatory and effectual in the one case as in the 
other. 30 An. 938; R. C. C. Art. 988; 9 L. 146; 15 L. 527; 7R. 183; 2 An. 339; 4 An. 
571. 

“It is express when the heir assumes the quality of heir in an unqualified manner, in some 
authentic or private instrument, or in some judicial proceeding.” 

“It is tacit when some act is done by the heir, which necessarily supposes his intention to ac- 
cept, and which he would have no right to do, but in his quality of heir.” 

“ Nothing prevented her from accepting the succession purely and simply, and at once taking 
possession as heir. The fact of her setling the property in that capacity amounts to such 
an acceptance; and the mention in the act, that she was executrix, was immaterial and 
affected neither her rights, nor her obligations as heir, pure and simple.” 6 An. 514; 30 
An. 939. 

One sued as executrix may answer that she is no longer responsible in that fiduciary capa- 
city ; that she accepted the succession as universal legatee ; took possession of it at once, 
as such; has treated it as her own ever since, and that the creditor, if he be such, must 
pursue her individually. Same authorities, Old Code, Arts. 934, 935, 936, 938, 940, 981, 982, 
988, 993. 

Res judicata results from the controversy being between the same parties, in the same capa- 
city and for the same cause of action. It does not apply iu this case. 

Estoppel may result from any judicial admission or allegation, but must be specially pleaded, 
and is not here set up. 

Proceedings under Art. 1670, Revised Civil Code, cannot, by the terms of the Article itself, 
form res judicata, as to anything but the bond and security in favor of creditors of the 
succession. 


The opinion of the Court was delivered by 

FENNER, J. This case is the sequel of that bearing the same title, 
reported in 33 An. p. 593. The question there determined arose upon 
a rule, taken by certain alleged creditors of the succession, upon Mrs. 
Matilda C. Frazier, as testamentary executrix, to show cause why she 
should not furnish bond and security, as executrix aforesaid, in a sum 
therein fixed and within a given delay, or, in default, be destituted as 
executrix. In answer to that proceeding, Mrs. Frazier appeared in the 
quality of executrix, and made sundry defenses thereto, none of which 
involved any disclaimer of her being executrix. The order asked was 
granted, and she appealed therefrom to this Court. We affirmed the 
judgment, as will be seen on reference. 

Mrs. Frazier failed to furnish bond, as required by the judgment, 
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and thereby, under its express terms, was destituted. H. McKnight 
was then duly appointed and confirmed as dative executor. 

He obtained a rule upon Mrs. Frazier to show cause why she should 
not file an account. To this rule she answers, denying that she owes 
any accountas executrix, and averring that, as universal legatee, she 
had accepted the succession unconditionally and, from thé date of 
probate of the will, had possessed all the effects of the succession as 
owner. 

From a judgment condemning her to file an account as prayed for, 
she prosecutes the present appeal. 

It appears too obvious to admit of serious controversy, that this 
Court could not, without self-stultification, listen to the present pre- 
tension of appellant, denying her responsibility as executrix up to 
the date of her destitution. On a proceeding against her as executrix, 
in a succession in which she had been duly qualified and confirmed as 
such, to furnish bond or be destituted, she appeared and defended as 
executrix, was condemned as executrix, submitted to destitution as 
exeeutrix ; a new executor was appointed in her stead; and now, upon 
this rule to account, she, in effect, says: “all these proceedings are a 
farce ; I ceased to be executrix years ago; I aecepted this succession 
unconditionally as testamentary heir from the date of the probate of 
the will; have held possession of all its effects, as owner, ever since ; 
and the succession in which you have been litigating contradictorily 
with me, is, in fact, no succession at all, but was closed and deter- 
mined almost as soon as soon as it was opened.” 

Had she assumed this position at the time when the proceeding was 
taken against her to give bond or be destituted, the questions now 
raised by her might have received serious consideration ; but it is now 
too late. 

We find no necessity of discussing nice questions of res adjudicata 
and estoppel and the proper way of pleading them. These are all 
consecutive proceedings in the same judicial cause, viz: the succession 
of John Frazier. They are directly connected with each other—the 
later being the sequence and logical result of the earlier proceeding. 
They fix irrevocably the status of appellant as executrix up to the date 
of her destitution. As such she owes an account to her successor, or 
to the court which appointed her, and that court did not err in order- 
-ing the same. 

Judgment affirmed at appellant’s cost. 
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No. 8767. 
FRENCH LONG vs. JoHN A. KLEIN. 
\ 


In an action by the transferree of a judgment against a judgment debtor, the latter will not 
be heard in charging the simulation and nullity of the transfer by the original creditor to 
the transferree, unless he shows not only that there was fraud between the contracting 
parties, but that he was injured thereby. 

To succeed in such a defense, the complainant must base his attack on the allegations and 
the proof required by our law of a complaining creditor in an action of revocation, or in 
declaration of simulation. 


PPEAL from the Eighth District Court, Parish of Madison. 
Delony, J. 





J. B. Stone and Spencer & Lucas for Plaintiff and Appellee : 


A debtor sued by the transferree, as owner of his indebtedness, cannot attack plaintiff's 
title, where a payment by him to plaintiff would release him from his obligations, unless 
he has equities which could be pleaded against the original creditor. he is without interest 
to inquire into the transfer. McDowell vs. Cook, 10 An. 31, 32; Kearn vs. Goldsmith, 14 # 
An. 349; LaFleur vs. Hardy, 11 R. 394. 

A plea in compensation to admit evidence must be set forth with the same certainty as to 
amounts, dates, etc., as if the party opposing said plea were himself plaintiff in a direct 
action ; 2 R. 216; 3 R. 364; 9 R. 137; 3 An. 316; 5 An. 303; 6 An. 103; and the debt plead 
in compensation must be liquidated, due and demandabie. 


H. P. Wells for Defendant and Appellant. 





The opinion of the Court was delivered by 

PocnE, J. In the case of Spencer vs. Goodman & Bradfield et als., 
33 Annual, p. 898, judgment was rendered in this Court annulling the 
sale of *‘ Willow Glen Plastation,” made to the defendants, Goodman 
& Bradfield, by John A. Klein, the defendant in this case, and con- 
demning said Klein, warrantor in that case, to refund the purchase 
price received by him from his said vendees, with the exception of so 
much of the purchase price as represented the consideration of a por- 
tion of said plantation, to-wit: one hundred and fifty acres, for which 
the sale was maintained. 

Plaintiff Long, as the transferree of Goodman’s rights to said judg- 
ment, seeks to recover the latter’s share of the purchase price, which 
is shown to be $5,093.78. By a supplemental petition, his co-owner 
of the judgment is made a party to this suit, and she prays for the same 
relief against the defendant as may be awarded to Long. This appeal 
is taken by defendant from a judgment against him, in favor of Long 
and of Bradfield, but his defense in both Courts is levelled almost execlu- 
sively against Long’s right of recovery. His first complaint is, that 
his warrantees cannot recover the full amount of the purchase price, 
but only a portion of the same, for the reason that the sale was main- 
tained as to 150 acres of the lands in litigation in the suit for nullity 
of the sale. 
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This defense had been anticipated by plaintiff, who had alleged in 
his petition that he had tendered those 150 acres back to Klein, who 
had accepted the same, and the allegation being fully supported by 
the record, that element is therefore eliminated from the case. 

The defendant charges that the sale from Goodman to Long is a 
simulation, that Goodman is insolvent, and that so much of the pur- 
chase price as he may be entitled to recover from Klein, is compen- 
sated by the claim of Klein against him, arising from the fact that 
Klein and another party had bound themselves as counter-securities 
in favor of the securities on two appeal bonds furnished by Goodman 
& Bradfield, in their appeal from the judgment in the case of Spencer 
vs. Goodman & Bradfield, condemning them to pay to Carpenter, the 
real owner of the plantation, rents amounting to a considerable sum. 

As the gravamen of this defense is the alleged simulation and nullity 
of the transfer of Goodman’s interest in the judgment against his war- 
rantor to Long, it was incumbent on the defendant to make all the 
allegations and to administer the evidence which, under the law, 
would have been required of him as plaintiff in an action of revoca- 
tion, or in declaration of simulation. 

In such cases the complainant, to succeed, is required to allege and 
to prove not only that both vendor and vendee acted with fraudulent 
intent and design, but that he was injured by the transaction. A 
stranger to a contract, showing no interest, either as a creditor or 
otherwise, cannot be heard with a view to annul and set aside an 
alleged fraudulent contract. This principle is so well established in 
our law, and has been so uniformly applied in our jurisprudence, that 
it can now be considered as elementary. Baudin vs. Roliff, 1 New 
Series, 166; Montilly vs. His Creditors, 18 La. 384; Wedderstrand vs. 
Marsh, 1! Rob. 533; LaFleur vs. Hardy, 11 Rob. 494; McDowell vs. 
Cook, 10 An. 31; Wolf vs. Wolf, 12 An. 529. 

The only efforts made by defendant to comply with the requisites of 
the law, in justification of his right to attack the sale complained of, 
consist of an allegation of the insolvency of Goodman, and of the 
knowledge thereof in Long, and of an intimation that he may become 
a creditor of Goodman, on account of his obligation to hold harmless 
the latter’s securities on his appeal bonds, without even specifying the 
amount of the alleged contingent claim, and without alleging that 
Goodman had not yet paid and satistied the judgment for rents ren- 
dered against him in favor of Carpenter. 

On the trial he made no attempt to prove the alleged insolvency of 
Goodman; and in support of his intimation that he was, or would 
eventually be, a creditor of the latter, he offered no other evidence but 

49 








SUPREME COURT OF LOUISIANA, 





Succeasion of Hoggatt, 





the appeal bonds and his written agreement to secure the sureties 
thereon. : 

Considering the vagueness of his allegations on this point ; consider- 
ing his failure to allege the non-payment of the judgment for rents 
and revenues, and considering that such claim, if it did exist, had not 
been definitely liquidated by the judgment and could not, therefore, 
for want of equal dignity with plaintiff’s claim, be pleaded in recon- 
vention, we think that the court below erred in allowing any evidence 
on behalf of the defendant on that part of his pleadings, and that 
plaintiff’s bill of exception to the ruling of the court was well taken. 

Concluding, from the state of the pleadings and from the evidence 
in the record, that defendant has utterly failed to show that he has 
been, or will be, injured by the alleged fraudulent and simulated 
transfer of Goodman to Long, we cannot recognize his right to thus 
attack this transaction. 

He has been duly notified of the transfer; a judgment in favor of 
Long, and a payment of the same will be a full protection to him 
against any future claim of Goodman for the same cause of action, 
and hence, no injustice has been done to him in the case. 

Judgment affirmed. 

Rehearing refused. 








No, 8811. 


Succession oF Puitie HoGGatr. 
APPLICATION FOR RULE. 


Where an appeal is taken from a judgment and the day after, the 
appellant dies, and, his death being unknown, by a rule filed after his 
death the appeal is set aside, and from the order setting aside the ap- 
peal another appeal is taken by his counsel, an appeal bond exe- 
cuted in his name by the counsel, the transcript of appeal filed in 
this Court, and the death of the appellant is here suggested, and 
his legal representative makes himself a party, held: that the pro- 
ceedings in the lower court subsequent to the death of the party are 
void, there is no valid appeal before the Court, and the ease will be 
stricken from the docket thereof. Which is accordingly done. 


PPEAL from the Eighth District Court, Parish of Madison. De- 
lony, J. 





James T., Coleman for Plaintiff and Appellant. 
John B. Stone and J. G. Hawkes, contra. 





The opinion of the Court was delivered by Topp, J. 
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No. 8787. 


J. L. Harris vs. L. E. Stockert. 


An interlocutory decree in the lower court, sustaining plaintiff’s motion to strike out of 
defendant's answer a reconventivonal demand, not signed by the Judge, is not an interlocu- 
tory judgment causing the defendant an irreparable injury, and is, therefore, not 
appealable. ‘ 

When, in a petitory action, the defendant claims possession and use of a portion of the prop- 
erty in suit, under a contract or agreement with plaintiff, the title to the property and 
the possession of the main portion of the same are no longer in dispute, and will, therefore, 
not be considered as a part of the matter in dispute, which is thus restricted to the value 
of the right of occupation set up by the defendant. 


PPEAL from the Fifteenth District Court, Parish of Pointe Coupée. 
Yoist, J. 


Farrar & Montgomery and W. W. Leake for Plaintiff and Appellee : 


An interlocutory order, not clothed with the forms of a final judgment and not signed by the 
Judge, cannot be appealed from. C. P. 566; 20 An. 499, 583; State ex rel. Kerd vs. Judge 
8th Dist , East Carroll, not reported. 

An interlocutory judgment can be appealed only when such judgment may cause an “ irre- 
parable injury.’ C. P. 566; 15 An. 336; 21 An. 634. 

When defendant has confessed, or judicially admitted the demand of plaintiff, cannot appeal. 
C. P. 567; 20 An. 137. 

Supreme Court is without jurisdiction to try a reconventional demand for five hundred 
dollars. 

A moneyed demand cannot be pleaded in reconvention or compensation against an action for 
title in a petitory action; even against a non-resident. C. P. 376; 17 La. 181; 26 An. 38; 
30 An. 1140. 

The opinion of counsel, that a case could not be tried at the next term of court, is no excuse 
to a party who, in consequence, neglects to be ready for trial, and is no ground for a con- 
tinuance. 

A claim against a commercial firm cannot be pleaded in reconvention against an individual 
member of the firm. 


Hewes & Parlange and B. R. Forman for Defendant and Appellant. 


Admission by defendant of parts of the claim sued for will not prevent defendant from ap- 
pealing, unless plaintiff, upon confession, takes partial judgment for the amount con- 
fessed. Blache vs. Aleix, 15 An. 50; Conners vs. Ins. Co., 22 An. 330. 

The amount due at the institution of the suit constitutes the matter in dispute; Wolff vs. 
Witherel, 21 An. 25; and not the amount left after illegal orders to strike out. The 
amount sued for renders the case appealable. Blum vs. Sallis, 24 An. 118. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 

PocuE, J. This case comes to us on two separate appeals taken by 
the defendant in a petitory action brought against her for the recovery 
of a plantation alleged to be illegally in her possession, 

Her first appeal was taken from an interlocutory order or decree 
sustaining a motion of plaintiff to strike out of her answer a large 
reconventional demand, on the ground that the acts and dealings 
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making the foundation of her demand were transactions of hers with 
two distinct commercial firms of which plaintiff had in turn been a 
member, and that her demand could not be entertained in the absence 
of the other members of said firms as parties to the suit. 

Appellee’s ground, that such an interlocutory order is not appeal- 
able, because it does not cause appellant an irreparable injury, is well 
taken. 

If the Judge erred in sustaining plaintiff’s motion to strike out 
the reconventional demand, his ruling could have been reviewed in an 
appeal from the final judgment in the case, and if erroneous, the 
ruling would have been reversed and the cause remanded, for the pur- 
pose of reinstating the reconventional demand for trial and adjudica- 
tion. Hence, it follows that the injury complained of by appellant 
was not irreparable. 

In the case of Fields, tutrix, vs. Gagné and wife, 33 An. 349, we 
reaffirmed the rule that, in such cases, “ if the decree of the appellate 
court can restore the parties, without the loss of any right under the 
pleadings, to the identical position which they respectively occupied 
before the rendering of the interlocutory order or decree complained 
of, the injury to either party is clearly not irreparable and, therefore, 
the right to appeal does not exist.” C. P. Art. 566; State ex rel. Selles 
vs. Judge, 3% An. 1283. 

It further appears that the order complained of does not purport to 
be a judgment or finality; that it was not signed by the Judge, and 
was entered on the minutes as an ordinary interlocutory order during 
the process of a trial. 

If it was intended as a judgment, final as to the issue thereby dis- 
posed of, it is unappealable, because it is not signed ; if intended to be 
merely interlocutory, liable to be set aside by the court which rendered 
it, it is unappealable, because it cannot cause the party aggrieved 
thereby an irreparable injury. 

The second appeal is taken from the final judgment rendered against 
the defendant in the case. 

An outline of the pleadings will facilitate a proper appreciation of 
the ground urged for the dismissal of that appeal. 

In her answer to plaintiff’s petition the defendant claims the right 
of possessing and enjoying, under an agreement with plaintiff, the 
dwelling house and appurtenances, and of fifty acres of cleared lands 
of the plantation sned for, and of certain animals and farming imple- 
ments thereto belonging, during the year 1882. She further sets up 
an agreement under which plaintiff had bound himself to make to her 
the necessary advances of money and supplies for the proper culti- 
vation of the lands thus reserved for her use; and alleging plaintiff’s 
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failure te comply with his contract for said advances, she claims of 
him in reeonvention damages in the sum of five hundred dollars, 
and she specifically disclaims possession of any other portion of said 
plantation. We must here note, that this part of her reconventional 
demand had not been included in plaintiff’s motion to strike out. 

We agree with plaintiff, that under these pleadings the title and the 
possession of the main portion of the plantation were not contested by 
the defendant and, therefore, ceased to be a part of the matter in dis- 
pute, which is thus restricted to the value of defendant’s possession 
of the tifty acres of land, including the dwelling, from October 31st, 
1882, te the end of that year, and to the claim of five hundred dollars 
damages. 

Under her pleadings she owed no rent for the use of the property 
in question, and henee, in the absence of any evidence of the value of 
two months’ occupation, and enjoyment of the same, we have no data 
to rest an opinion as to the pecuniary value of that part of her 
demand. 

Hence, it follows that under the pleadings the amount in dispute 
involved in defendant’s second appeal is not sufficient to give us juris- 
diction, and that her appeal cannot be maintained. 

It is, therefore, ordered that the two appeals taken in this case by 
defendant be dismissed at her costs. 

Rehearing refused. 








No. 6384. 
TuHeE CitT1zENs’ BANK OF LOUISIANA Vs. F. HUPPENBAUER. 


Where an exception to form, and the unconstitutionality of a law 
relied upon by plaintiff, are pleaded in the lower court, by which it is 
overruled, and the defendant, appealing from a judgment against him 
on the merits, fails to appear in this Court and to show how the excep- 
tion is well founded, it will be considered as abandoned and will not 
be considered. 

Where a purchaser at a tax sale establishes a prima facie title and no 
defense in made, possession of the property will be ordered to be 
delivered, 


PPEAL from the Superior Digtrict Court for the Parish of Orleans. 
Lynch, J. 





Armand Pitot for Plaintiff and Appellee. 
B. Egan for Defendant and Appellant. 





The opinion of the Court was delivered by Brermupez, C. J. 
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Gaillard et al. vs. Bordelon. 





No. 8729. 
FABIEN GAILLARD ET AL. V8. CELESTINE BORDELON, WIDOW, ETC. 


Under Section 3724, Rev. Statutes, action does not lie against the surety on an administrator's 
bond’ ‘until the necessary steps shall have been taken to enforce payment against the 
principal.’ Mere testimonial proof of the principal's insolvency, in absence of judicial 
determination of that fact or liquidation of the claim contradictorily with him, will not 
excuse non-compliance with this condition precedent. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Blackman, J 


4 


A. H. Bordelon and Jos. P. Hornor & F. W. Baker for Plaintiffs and 
Appellants : 


1. The simple acceptance of a succession is tacit, when some act is done by the heir (or 
legatee) which necessarily supposes his intention to accept and which he would have no 
right to do but in his quality of heir (or legatee). C.C. 988, 1013, 1614, 992, 999; 8 An. 
431; 9 An 517; 7 An. 553; 5 An.113; 6 An. 514; 21 An. 717. 

The heirs of a succession may maintain an action directly against the surety on the official 
bond of an administratrix of a succession. 5 M. 629; 5 L. 322; 16 L. 72; 8 L, 211; 10 L. 
26; 28 An. 113. 

An action for an entire estate, such as a succession, is se barred by the prescription of 
thirty years. U. C. 3548, 1030; 12 An. 97; C. C. 3526. 


Thorpe, Peterman & Thorpe and Albert Voorhies for Defendant and 
Appellee: 


1. Where one is testamentary executrix and universal legatee under a will, has qualified as 
executrix and has taken an inveutory of succession effects, she cannot be held to have 
made a simple, tacit acceptance of the succession in her capacity of universal legatee, 
unless the act manifesting such acceptance was made before the taking of the inventory. 
Tacit acceptance is to be inferred only from acts the motives of which cannot properly be 
ascribed to any other purpose. C. C. 1013; 26 An. 413; 30 An. 935. 

Where one who is executor and universal legatee under a will, takes possession of the 
estate as executor, he will not be regarded as having possession in his capacity of legatee, 
nor can he, without judicial authorization, change the nature of his possession. 5 An. 643. 
C. C. Articles 999 (993) and 1013 (1006) harmonized. 

A party cannot proceed against the surety on an admiuistrator’s bond until he has liqui- 
dated his demand, obtained judgment against the principal, and exhausted all means of 
payment from the principal, officially and personally. Rev. Stats. Sec. 3724; 6 Rob. 68; 
4 An. 486; 14 An. 561-63. 

The confasion of right which extinguishes an obligation when the qualities of creditor 
and principal debtor unite in the same persun, avails the sureties of the principal debtor. 
C. C. 2215. 

Prescription runs against a minor from the time of his emancipation by marriage. C. C. 
368. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiffs, as heirs of Joseph Gaillard, who died in 
1852, allege that their mother, Odyle Marcot, qualified as administratrix 
of his succession and furnished bond with Jules Charles Desfossé as 
surety; that she received valuable property of said succession, which 
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she converted to her own use, and died in 1881, without ever render- 
ing any account of her administration ; that Desfossé, the surety on 
her bond, died in 1880, leaving defendant as universal legatee, who, 
they aver, had unconditionally accepted his succession, and is, there- 
fore, liable for all its obligations. They bring this action against 
defendant as representative of Desfussé, surety, to recover the amount 
of their father’s succession. 

Numerous defenses are interposed, of which it is only necessary to 
notice one, viz: that plaintiffs have no right to sue the surety on the 
bond “until the necessary steps shall have been taken to enforce 
payment against the principal.” 

Such is the express provision of the law, repeated in no less than 
six Sections of the Revised Statutes: Secs. 19, 1476, 2354, 3715, 3724, 
3857. The provision is originally derived from an Act of 1842, (p. 302) 
amended by an Act of 1866, (p. 42). It has been frequently interpreted 
and enforced by this Court. Wilson vs. Murrell, 6 Rob. 68; Kemper 
vs. Splane, 4 An. 486; Canal Co. vs. Brown, 4 An. 545; Phelps vs. 
Sawyer, 7 An. 551; Lobit vs. Castille, 13 An. 563. 

Reference to these cases will show what steps are necessary against 
the principal. 

The authorities quoted by plaintiffs’ counsel all ante-date the pas- 
sage of the law, except 28 An. 113, which was not a proceeding against 
a surety. They are obviously without application. The only pro- 
ceeding which plaintiffs have taken against the principal is a suit insti- 
tuted against her prior to her death, which had abated before trial, 
and had not been revived or determined. If her insolvency had been 
judicially determined in mortuary proceedings duly opened, the case 
might fall within the authority of Succession of Lynch, 14 An. 235. 

But we find no precedent for accepting the mere testimonial proof 
of one of the plaintiffs, that she left no property, as conclusive on that 
question. The “ necessary steps to enforce payment against the prin- 
eipal,” positively required by law as a condition precedent to this 
action, are entirely wanting. 

. Judgment affirmed at appellants’ cost. 
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State vs. Butler. 





No. 8861. 


THE State OF LovisiaANA vs. ROBERT BUTLER. 


Where the transcript is not filed on the return day, or within the legal delay following it, the 
Court is impotent to grant an extension of time to file it. 

The failure to do so in this case is of defendant's procurement. Sentenced to death, he made 
his escape before the return day, and thus the transcript was not even prepared. Cap- 
tured long after the last judicial day had thus elapsed, he must stand the irrevocable 
consequences of his rashness. 


A PPLICATION for Order. 





John H. Dinkgrave for the Petitioner. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an application for authority to file a 
transcript of appeal, within a delay prayed to be allowed. 

The defendant was indicted for murder, tried and convicted. From 
the sentence of death passed upon him, he took an appeal, returnable 
to Shreveport at the last October Term. Before the return day he 
made his escape. No transcript was filed on the return day, or since. 
Recently the defendant was captured. He moves the Court now to 
extend the return day to the first Monday in June next, and make the 
appeal returnable at Monroe. 

The application is unfounded. By not filing the transcript on the 
return day, or within the three judicial days following it, and by not 
seasonably applying for an extension within which to file it, and not 
filing it in time, the defendant must be considered, juris and de jure, as 
having abandoned it. 

Far from showing that he was prevented from doing so by any event 
not under his control, he himself avers a state of facts showing that 
he has done a wrong, of which he now seeks to take advantage. 

He has trusted to chance the inexecution of the gloomy sentence of 
the law, but has doomed himself to the irrevocable consequences of his 
rashness. 

This Court is without power to extend to him the relief sought. ©. 
B. 57, fol. 155. 

Application refused. 
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Francisco vs. Gauthier et als. 





No. 8831. 


Francois Francisco vs. LEON GAUTHIER, SHERIFF, ET ALS. 


The test of jurisdiction of the Supreme Court in a suit by injunction, when the writ is ob- 
tained by the judgment debtor who is the owner of the property seized, is the amount of 
the judgment injoined. Aliter, when a third person obtains the writ to prevent the sale 
of bisown property to pay a judgment against another. 


PPEAL from the Twelfth District Court, Parish of Avoyelles. 
Blackman, J. 





L. J. Ducoté and E. J. Joffrion for Plaintiff and Appellant. 
Thorpe, Peterman & Thorpe aud Albert Voorhies for Defendants and 
Appellees: 


The ji. fa. enjoined by defendant therein being for less than $1,000, the Supreme Court is 
without jurisdiction. 32 An. 604; 33 An. 1072. 





On Morion To Dismiss. 


The opinion of the Court was delivered by 

MANNING, J. David Siess obtained judgment against the plaintiff 
Francisco for seven hundred dollars, which was partially satisfied by 
a sale of personal property under execution issued upon the judgment, 
the sum thus realized being $333.35. The plaintiff’s land was seized 
under an alias fi. fa., and he injoins the sale of it by this suit, alleging 
that the land is worth twelve hundred dollars. 

A motion to dismiss is made, for that the judgment, the execution 
of which is injoined, is below the appealable sum. 

Our appellate jurisdiction of a suit by injunction, when the restrain- 
ing writ is obtained by the judgment debtor who is owner of the prop- 
erty seized, is tested by the amount of the judgment injoined. Hol- 
land vs. Duchamp, 12 Ann. 784; Smith vs. Merchants’ Mut. Ins. Co., 
33 Ann. 1071. Aliter, when a third person obtains the writ to prevent 
the sale of his property under a fi. fa. issued upon a judgment against 
another. Testart vs. Belot, 33 Ann. 603. 

The judgment, the execution of which is injoined here, is very much 
below the sum necessary to give us jurisdiction and, therefore, 

The appeal is dismissed. 

50 
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No. 8728. 


Succession or Louis MUH. 
For PROBATE OF WILL. 


The revocation of a will by the act of the testator may be express or tacit. It is express 
when the testator has declared in writing that he revokes the will, or a particular dispo- 
sition in it. It is tacit when he has made another disposition repugnant to and inoonsis- 
tent with the previous one, although nothing is said about revoking it, or when be has done 
any act which indicates a change of intention, whatever that act may be, provided always 
the intention to revoke is fairly and legally deducible from it. 

Erasures not approved by the testator are considered as not made, and this applies to those 
erasures which are made of parts or clauses of a paper admittedly existing as a will, and 
not to that part, the erasure of which would destroy it as a will, such as the signature. 

If the erasures do not so obliterate the words that it is impossible to distinguish them, and the 
Judge considers the erasures important, that is to say, of material words, he shall pro- 
nounce the nullity of the will. Aliter, he cannot decree its nullity. 

The effacement and obliteration of the signature to a will by the testator, if done with the 


intent to revoke, which intent may be deduced from that and other circumstances, will i 


have the effect of revocation. Any act defacing an existing will, done by the testator, 
derives its character solely from the intent with which it is done. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


A.J. & O. Villeré and P. E. & C.J. Théard for Félix Ducayet, Tes- 
tamentary Executor, Appellant: 


1. Erasures not approved by the testator are considered as not made. C. C. 1589. 

2. Testaments can be revoked only in one of the forms prescribed by law for testaments. C. 
C. 1691, 1692. 

3. The word erasures in Article 1589 applies to the whole will. The signature is not ex- 
cepted, because it is one of the constitutive parts of the will. 

4. The intention of a testator, however clearly expressed, will not be considered, if not 
clothed with the formalities required by law. 21 An. 450. 

5. Parol evidence is not admissible to prove the act of a testator, wher that act must be made 
in a certain manner prescribed by law. The admittance of such evidence is virtually 
testifying to the intention of a testator. Laurent, vol. 13, p. 198; 9 An. 148, 

6. The fact that the will is found in the papers of the deceased raises no legal presumption. 
Laurent, vol. 13, p. 198. 

7. Wherever a will is found, the erasures are presumed to be the act ofa third party, because 
every one being presumed to know the law, Mith would have approved any erasures made 
by him. 2 La. 290. 


Albert Voorhies for the heirs of Wm. Epps, Sr., on the same side : 


1. The right to transmit property by testament is derived from municipal law: it is not an 
inherent or primordeal right. C. C. 870, (866) 1570, (1563). 

The mode or method of transmission is determined and regulated by law; and, in case of non- 
compliance, it is the municipal law that makes the transmission of the succession. C, C. 
1467, (1453). 

Sach transmission by the individual can be made only by last will and testament. C. C. 
1570, (1563). 

2. A last will or testament, valid as to form and substance, although an act to take effect 
after death, is nevertheless, from the date of its execution, binding upon the testator and 
upon the world, subject only to be revoked by suitable act of the testator, or by effect of 
law. C.C. 1469, (1455). 
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3. The legal revocation is independent of the intention of the testator himself, and takes 
place in the cases predetermined by law. C. C. 1697, (1690), 1711, (1704). 

4, The right of revocation by the testator is derived frum, and its exercise is likewise con- 
trolled and regulated by municipal law. C. C.1690, (1683), 1711, (1704), 1589, (1562). 

5. The law provides specially how a will may be revoked; there can be no other mode of 
revocation than such as is recognized by law. 

The whole law on this subject matter is contained in C. C. Articles 1690, (1683), 1711, (1704), 
and 1589, (1582); they provide for all modes of legal revocation, express and tacit. 

There is no Jaw in Louisiana providing for the revocation by actual destruction of a testa- 
ment, partial or complete: but the symbolical destruction by erasure of the will, or of a 
legacy, is specially recognized. C.C. 1589, (1582). 

The Roman, Spanish and French laws in force before the Cession of Louisiana have been re- 
pealed, and with it the complicated jurisprudence upon the subject matter of erasure, 
laceration, suppression and destruction of testaments. La. C. C. of 1825, Art. 3521 ; C. C. 
1690, (1683), 1711, (1704), 1569, (1582). 

6. Erasure is the symbolical destruction of a portion, or of the whole of a testament; it must 
not be confounded with its actual destruction, whether by laceration, burning, or other- 
wise, 

The La. C. C, 1589, (1582) provides specially for the revocation by erasure ; and that of itself 

would have disposed of the French, Roman and Spanish jurisprudence on this branch of 

revocation, without the aid of old C. C. 3521, absolutely repealing the whole jurisprudence 
iteelf, 

There is a wide divergence on the subject of the revocation of testaments between the 

La. Civil Code and Napoléon Code. 

The nine following are original Articles of the La. C. C., to-wit: 1589, [1582], 1690, [1683], 
1691, [1684], 1702, [1695], 1704, [1697], 1705, |1698], 1706, [1699], 1709, [1702], and 3521. 

The four following Articles of the La. C. C. contain material alterations to the corresponding 
Articles of the N. C.: C. C. 1694, [1687] —C. N. 1037; C. C. 1695, [1688]—C. N. 1038; C. C. 
1696, |1689j-—C. N. 1038; C. C. 1710, [1703|—-C. N. 1046. 

These original and amended Articles of the La. C. C. have inaugurated a policy totally at 
variance with the French jurisprudence. 

8, But even under the French Code a writing is necessary to prove a revocation: parol pre- 
sumptions and conjectures being inadmissible. Cass. 2 May, 1824, Seguy c. Chevalier. 

9. The Louisiana departure from the French jurisprudence on revocation of wills, has eli- 
cited the approbation of the British Parliament. It passed the Act of 1838—of Victoria. 
Under the adjudications of the English Courts upon questions of actual and symbolical 
destruction of legacies and wills arising under that Act, the last will and testament of 
Louis Mih with all its erasures, would, without difficulty, be admitted by them to pro- 
bate, precisely discarding the erasures, 


Breaux & Hall for P. S. Wiltz, Public Administrator, and Kennard 
Howe & Prentiss for one of the heirs of Louis Miih, contra: 


= 


1. The presumption of law is that cancellation of a will was made by the testator when that 
will is found in his possession. 11 N. J. Eq. (3 Stock.) p. 156; Redtield on Wills, 307, 
308 ; 1 Coll. p. 638; 2 Penn. St. 110; 1 Lee Eccl. R. 444; 3 Hogg. 568; 25 An. 103; Redfield, 
350; 10 Yerger, 84; 11 Ala. 596; 6 Wend. 174; 11 Wend. 227; 2 Pick. 67. 

2. Parol is admissible to prove that a mutilated will was destroyed by the testator. Laurent, 
XIV, pp. 268, 271; 32 Ga. 156. 

3. The burden of proof that the testator did not make the cancellation is on him who seeke 
to probate the will. Laurent, XIV, p. 265; 6 N.S. 264; 25 An. 103; 1 Redfield on Wills, 
350; 10 Yerger, 84; 11 Ala. 596; 6 Wend. 174; 11 Wend. 227; 3 Pick. 67. 

4. A testator may destroy his olographic will in any manner he pleases. 45 Barbour, {N. Y. } 
438; 2 Conn. 67; 5 Mon. [Ky.} 58; 7 Har. and J. (Ind.] 388; 4 Mass. 460; 15 Pick. [Mass.] 
388; 2 Murphy, {N. C.] 235; 5 Bush. [Ky.] 337; 65 Mo. 432; Roquion, Art. 970; Boileux, 
vol. 2, p. 335; Mareadé, vol. 4, p. 7; Laurent, vol. XIV, 262. 
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5. But there must be an intention, combined with some act. 2A. K. Marsh, (Ky.) 71, No, 
190; 9 Cowden, (N. Y.) 208; 2 Yeates, (Pa.) 170, No. 511; 3 McCord, (S.C.) 282; 7 Johns, 
(N. ¥.) 394; 2 Head. (Tenn.) 164, 303. 

6. Every act of cancellation imparts prima facie, that it is done with the intention to revoke, 

63 Ills. 368; 25 N. J. 501; IX Duranton, 471; Gilbert, 485; Laurent XIV, p. 263. 

Art. C. C. 1589, [1582] does not apply to erasures of the signature. 


J. L. Tissot, Attorney for absent heirs, on the same side. 





The opinion of the Court was delivered by 

MANNING, J. On May 4, 1875, Louis Miih made his olographie will 
in due form, and died November 13, 1882. A notary placed seals upon 
his effects on the day of his death, and put a guardian over them. A 
few days after, this officer in the presence of witnesses removed the 
seals, and made search for a will. A bureau, secretary, and some trunks 
were searched without success. A table stood in the bedchamber of the 
deceased, the drawer of which was locked. This drawer had also been 
sealed by the notary. The key broke in the effort to unlock it, and it 
was opened by a locksmith. In the drawer was found an envelope, 
superscribed—* Ceci est mon Testament Olograph Pour étre ouvert 
aprés mon Décés,” underneath which was his signature with a paraph. 
This envelope had once been sealed with three wax seals. They had 
been broken. 

The paper within was presented for probate as the will of the 
deceased. The procés verbal of the notary recites all the particulars 
with lengthy detail; and among them that in the drawer were “ mem- 
orandums which indicate the making of a later will by said deceased.” 

The will.is written on a sheet of legal cap, the writing covering 
three pages and nearly half of the fourth. It commences thus: 

“Ceci est mon Testament Olograph. Je soussigné Louis Miih sain 
de Corps et D’Esprit,” ete., ete. Then follows over twenty legacies, 
anda final distribution of the residuum of his estate among these 
legatees. 

All of these legacies, except four, had been erased by drawing a line 
of ink through them, but the words ean be read. The clause in which — 
his executors are named is erased in like manner, and their names are 
more obliterated than the other parts of that clause, the pen evidently 
being pressed harder and with a more copious flow of ink. The paper 
had been signed, and the signature is covered with ink, the erasing pen 
having been moved in several ways, and with various and different 
strokes, which extend over the paraph. A minute inspection reveals 
the name to those who know what it was already. Experts state on 
the trial they can see both the signature and the paraph through 
the superimposed ink. It would be difficult to blotch it more, but 
portions of the capital letters of the name appear when the eye has 
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rested some time upon them. The ink of the erasures is blacker than 
the writing. 

The first legacy is to his former slave, William Epps, and is not 
erased. The other three unerased legacies are to his sister Elizabeth, 
and his niece Melanie, widow of Henri René, and another niece 
Kugenie Cocheteux. On the margin, outside the colored line on legal 
cap, and abreast each legacy to the nieces, is written with a paler ink, 
‘‘ fille de ma swur Elisabeth,” manifestly written at a different time 
from the will, and as additionally descriptive of the person intended. 
A like marginal description is abreast the partially erased legacy to 
Kugenie Ducayet, the name “ Jenny” being there written, and the 
unerased part of her legacy is his book case, *‘ ma Bibliothéque sans le 
contenu.” These indicate unmistakably that when he was reading 
the will over with a view to make another, he revised it, and added 
these descriptive words to be put in the new will. 

There is other and stronger internal evidence that his own hand 
made these erasures and blottings. 

The only parts of the will, except these legacies, that are not erased 
are the exordium as first above given, and the conclusion where he 
revokes all previous wills, disinherits any heir who shall attack his 
will, prays God to receive his soul, ete., ete., all of which remained 
because he wished to insert them in his new will, and the form of 
words was left intact to be copied. Aud finally the most significant 
marginal correction or addition occurs here. After Je prie Dieu d’agréer 


‘mon Ame follows immediately au nom du pére, du fils, et du St. Esprit. 


He felt there was something lacking, and he wrote in the margin et 
du, seratched it, and then, ainsi soit-il amen, making a X mark 
between the above two sentences to shew the place of insertion. 

That his intention was to annul the will, make it void and of no 
effect, cannot reasonably be doubted. The painstaking and elaborate 
defacing and blotting out the signature was the act which, to his ap- 
prehension, destroyed it asa will. The obliteration of the names of 
the executors was almost as complete, but the legacies that were not 
intended to be repeated had simply au ink line drawn through them, 
and the sentences that were untouched received marginal additions as 
memoranda, or were left eutire for use in copying. 

It will be observed we have paid no attention to the testimony of 
the three women of his declarations touching his having revoked his 
will, because their testimony was objected to on the ground that it 
was parol (upon which we make no ruling) and for the better reason 
that, if admissible, it adds nothing to the force of the internal evidence 
of the paper itself. 

It is coutended that, whatever may have been the intention of the tes- 

















398 SUPREME COURT OF LOUISIANA, 





Succession of Mah. 





tator in making these erasures and obliterations, conceding they were 
made by himself, yet they do not revoke the will because the Code has 
provided the several modes of revocation, of which this is not one, and 
the erasures must be considered as not made, because they were not ap- 
proved by the testator. And the argument is elaborated and extendeil 
until it culminates in this extraordinary proposition, that the destruc- 
tion of a will by the hands of the testator animo revocandi is not a legal 
revocation. Says the brief on behalf of Epps : 

“Tt is simply making it impossible to produce and probate the de- 
stroyed or suppressed instrument, unless perchance parties in interest 
should procure secondary proof, sufficient for the purpose. Hence, 
testators usually resort to this mode of getting rid of—not of legally 
revoking their will.” 

It is however correctly asserted that the intention to revoke may 
have existed, but if not legally effected, the instrument remains a will, 
and Hollingshead vs. Sturgis, 21 Ann. 450, is cited as establishing that 
a will was not revoked by another, subsequent in date, which latter 
was invalid ‘for want of form, although the intention to revoke was 
energetically expressed in the later instrument. The doctrine is not 
new, and may be found in any of the books on Wills, and with a dis- 
tinction therein drawn as to the purpose and effect of the act of 
revocation very pertinent to the matter in hand. Thus: 

‘“‘ But if the testator revokes his will upon the mere general purpose 
of thereafter making another, it will not hinder the revocation becom- 


ing effectual because he dies without carrying such purpose of making ° 


a new into effect. Williams vs. Tyley, Johns Eng. Ch. 530. It is only 
where the testator revokes a former will, upon the supposition that he 
has executed a subsequent valid will, which proves invalid, that the 
act of revocation is held incomplete. 1 Redfield on Wills, *308. 

The Code declares that a revocation of a testament by the act of the 
testator may be express or tacit, general or particular. It is express 
when the testator has formally declared in writing that he revokes his 
will, or a particular disposition in it. It is tacit when it results from 
some other disposition of the testator, or from sume act which supposes 
a change of will. Rev. Civ. Code, Art. 1691 (1684). 

The meaning is plain. If the testator has made another disposition, 
repugnant to and inconsistent with the previous one, although nothing 
is said about revoking the former, a tacit revocation will thereby be 
made. So also if he has done any act which supposes a change of will, 
let that act be what it may, provided always the intention to revoke is 
fairly and legally deducible from it, a tacit revocation will result from 
the act. 

With language so unambiguous as the text of the Code before us, 
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the argument upon it is startling. It can be epitomised thus: The 
word act does not mean act in the sense of something done, a deed, or 
such like, but an act, that is to say, a testamentary instrument. It is 
defined in the next Article which reads, the act, by which a testamen- 
tary disposition is revoked, must be made in one of the forms pre- 
scribed for testaments and clothed with the same formalities. In the 
words of the brief: “that is the general rule both as regards express 
aud tacit revocation. There must be a writing, and the instrument 
must have all the elements of a valid will.” 

By this reasoning it follows,—when the Code enacts that a revoca- 
tion of a will may be express or tacit, it means by express, a formal 
declaration in writing to that effect; and by tacit, a declaration still 
more formal, viz., a testamentary act. 

A similar perversion of Art. 1589 (1582) is urged. By that Article 
erasures not approved by the testator are considered as not made, 
and it is insisted that this applies to the erased signature equally as to 
erased legacies. No particular method of approval is specified, nor 
does it seem essential that approval shall be indicated by writing, in 
which respect our Code differs from the English statute of Wills. 
There is no indication of the testator’s approval of the erasures other 
than the approval which erasure by his own hand manifests. But it is 
apparent the Article is not treating of the erasure of a signature to a 
will. The erasures, which are considered not made if not approved, 
ave those which change or strike out parts or clauses of a paper recog- 
nised as an existing will, not that part, the erasure of which would 
destroy it asa will. Erasures of clauses in the body of the will affect 
enly the dispositions erased. Erasure of the signature strikes at the 
existence of the instrument as a will. é 

The same Article further provides: if the erasures are so made as to 
render it impossible to distinguish the words covered by them, it shall 
he left to the discretion of the judge to declare if he considers them 
important, and in this case only to decree the nullity of the testament. 

All the numerous counsel treat the adjective “ important ” as qual- 
ifying “ words.” On one side it is urged that the signature is a word, 
and since the judge has discretion to declare if he considers that word 
important, the erasure of the signature is not more significant than the 
erasure of an ordinary word. It would be remarkable indeed if the 
Code in any place had treated the signature to a will, even by impli- 
cation, as a thing the importance of which varied with the discretion 
of judges, since it emphatically attaches so much importance to it that 
signing an olographic will cannot be dispensed with. 

It is not the words that the judge must consider important, but the 
erasures, as is evident when we observe that only in the case of their 
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being important can he decree the nullity of the will. The Article car 
be paraphrased thus: if the erasures so obliterate the words that it is 
impossible to distinguish them, and the judge considers the erasures 
important, that is to say, of material words, he shall pronounce the 
nullity of the will, but if he considers these erasures unimportant, 
he cannot decree nullity. 

And thus erasures are recognised as one of the acts which will oper- 
ate a revocation of a will. This might have been expected, since it is 
the law both in England and France, the two countries whose Jegisla- 
tion and jurisprudence have moulded our own. 

But it is argued that the contrary is the true interpretation, and in 
this wise. Before the adoption of the Napoleon Code, the provinces 
of France had different laws, and different customs which had the 
force of laws. Some of the provinces had the droit écrit—others the 
droit coutumier. The Napoleon Code produced a uniform law for the 
whole country. A voluminous jurisprudence was developed upon the 
subject of tacit revocation of wills, and there were conflicting opinions 
of commentators, approving or antagonizing the decisions of the Court 
of Cassation upon the revocation of wills by erasure, laceration, sup- 
pression, or destruction. ‘These decisions were founded upon. the 
Roman law, which had not been expressly repealed. Now, Art. 3521 
of the Code of 1825 enacts that the Spanish, French and Roman laws, 
which were in force in this State formerly, are repealed and shall not 
be invoked as laws even under the pretence that their provisions are 
not contrary to that Code. rgo all the French jurisprudence touch- 
ing the revocation of wills by erasure, laceration, etc., is altogether 
inapplicable here, because our Code has not provided for the revoca- 
tion of. wills by such means. 

This is what logicians call petitio principii. The Code has provided 
for the tacit revocation of wills, and that provision is of the most 
enlarged and comprehensive kind, viz., by any act that denotes a 
change of intention. Of course, the acts are not specified. They could 
not be. They are as numerous and as varying as the different cireum- 
stances under which men act on such occasions, The compilers of our 
Code were careful to omit even the classification of these kinds of acts 
into erasure, laceration, suppression, destruction, etc. Those clashing 
commentaries, in which jurisconsults had invented the most subtle 
distinctions, were before them, and they therefore formulated a general 
rule, leaving to courts, of necessity, to apply it to each particular case 
that fell within its scope. 

How could it be otherwise? How could any community or people 
get on with a law that declared the perpetuity of a will, unless revoked 
by an act as solemn as that by which it was made? That although a 
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will is ambulatory and has no effect until death, yet when once made 
it is irrevocable by any act of destruction, or defacing, or cancellation. 
That is the contention of the attorneys for the will. 

The French authorities are fall to repletion with discussions upon 
the revocation of wills by different acts, such as those heretofore men- 
tioned. XIV Laurent, pp. 263, 271; Rogron, Art, 970; 2 Boileux, p. 
335; 4 Mareadé, Art. 290; IX Duranton, p. 471. As to the proof of 
laceration, etc., XIV Laurent, pp. 262, 265. One quotation only will 
be made, and that because it expresses what we have enfurced above. 
Duranton writes: “ Il y a révocation tacite lorsque de nouvelles dis- 
positions, sans révoquer expressément les précédentes, sont néanmoins 
incompatibles avec elles; ou bien encore lorsqu’il résulte de certains 
Jaits généralement désiqnés par la loi, que le testateur n’a pas persévéré 
dans sa volonté de maintenir ses premiéres dispositions.” Tome IX, 
Art. 427. 

The contention is that these French legists cannot be followed in in- 
terpreting our law, but the modern English decisions may be consulted, 
because “ the Louisiana departure from the French jurisprudence on 
revocation of wills has elicited the approbation of the British Parlia- 
ment.” The statute of Wills was passed in 1838, and it is confidently 
asserted, “under the adjudications of the English courts upon ques- 
tions of actual and symbolical destruction of wills arising under that 
Act, the testament of Louis Miih with all its erasures would without 
diffculty be admitted to probate, precisely discarding the erasures.” 

Here then we stand on solid ground, and to these decisions we will 
now resort. 

In the recent case of Woodward in re, Lord Penzance placed the 
point of ascertaining the precise purpose of a testator in tearing, cutting, 
or obliterating any particular portion of a will very clearly. The sum- 
mary of the doctrine is, if such obliteration, etc., is confined to a par- 
ticular bequest, the rest of the instrument remaining perfect, the natu- 
ral conclusion might be reasonably clear, that all the will was intended 
to remain operative except the particular portion obliterated or de- 
faced ; while on the other hand, if the burning, tearing, cutting, or 
obliteration is made upon an essential portion of the instrument, as the 
signature of the testator, or if made generally upon the body of the in- 
strument without regard to any particular provision contained in it, 
the natural conclusion would be that the whole instrument was intended 
to be destroyed. 1 Redfield on Wills, *332, 56. 

When there are erasures and interlineations on the face of a will, 
the presumption that they were made before execution does not arise 
as it does in the case of deeds. The presumption is that these erasures, 
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etc., were made by the testator with a view to the ultimate republica- 
tion of the instrument in its altered form. Ibid, ¢c. vii, Sec. 2, 23. In 
regard to the construction of the word “ tearing,” it has been held to 
include cutting. It need not be the cutting up of the whole will. Any 
part cut out, as the name of a legatee, will be a revocation pro tanto, 
And the cutting out of the principal part, as the signature of the testator 
will be a revocation of the whole will.” 1 Jarman on Wills, 161 and 132,. 
note I. 

A will was found in a wrapper (envelope) in the testator’s locked 
drawer with other papers, and had been cut in two pieces immediately 
above the signatures of the witnesses and of the testator, but both 
parts preserved, Sir Creswell Creswell said, “I cannot come to the 
conclusion that the deceased did not mean to revoke his will by thus 
cutting it.” Re Simpson, 5 Jur, N. 8. 1355, Put erasure for cutting, 
and there is the present case. 

Where the will was found with another testamentary disposition, 
but the place in which the names of the attesting witnesses should 
have appeared upon the latter was scratched over with a pen and ink, 
so that no letter of a name could be deciphered, it was held that this 
paper was thereby revoked, and the will was admitted to probate 
alone. James in re, 7 Jur. N. 8.52. Where one had executed his will 
as a sealed instrument, and tore off the seal animo revocandi, it was 
held a sufficient revocation, notwithstanding the statute did not 
require a seal. And this case was cited with approbation by Vice 
Chancellor Wood, a high authority, when he decided that a testator, 
having torn off the signature from the first four sheeta of his will, 
and struck his pen through the signature upon the remaining sheet, 
the animus revocandi being established, it was a sufficient revocation. 
Williams vs. Tyiey, Johns Eng. Ch. 530, 

The rule in regard to presumptive revocations, from the mutilation 
of the will, seems to be that if the will is traced into the testator’s pos- 
session and custody and is there found mutilated in any of the modes 
pointed out by the statute, it will be presumed the testator mutilated 
it animo revocandi, 1 Jarman on Wills, 124, 

A case is cited in one of the briefs as Harris in re, 2 Law Rep. Prob. 
Div. 251, where a testator drew his pen through the lines of various 
parts of his will, wrote on the back of it “ this is revoked,” and threw 
it among a heap of waste papers in his sitting room. <A servant took 
it up and put it on a table in the kitchen. It remained lying about in 
the kitchen till the testator’s death, seven or eight years afterwards, 
and was then found uninjured ; held, that the will was not revoked, the 
words “ or otherwise destroying” in the statute not being satisfied, as, 
whatever the testator intended, the will had not been actually injured. 
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If the animus revocandi is to control, it is difficult to justify that de- 
cision, and per contra Lord Chief Justice DeGrey said: The statute has 
specified four modes of revocation, and if these or any of them has 
been performed in the slightest manner, this joined with the declared 
intent will be a good revocation. Throwing the will on the fire, with 
an intent to burn it, though it is only very slightly singed and falls off, 
is sufficient within the statute. Bibb vs. Thomas, 2 W. Bl. 1043; 
Hyde vs. Hyde, ] Eq. Cas. Ab. 408-9. 

The American Courts, in this matter as in so many other of con- 
struction, have interpreted laws with an enlightened and liberal spirit, 
and have held in numerous cases that any act defacing an existing 
will, done by the testator, derives its character solely from the intent 
with which it is done, and therefore when the testator has done an act 
with the intention of revocation, and is deceived into the belief that 
he had destroyed his will, when in fact it was not destroyed, the act 
done shall have the effect of revocation. 1 Redfield on Wills, p. *318, 
30, 31. 

Finally, it is insisted that, even if the signature at the end of, or 
beneath the will, is obliterated, the Code does not’ prescribe where 
a will shall be signed, and as the testator wrote his name in the first 
sentence, and also signed the superscription on the envelope, these or 
either of them is a compliance with the requirement that an olographic 
will must be signed by the testator. 

Signing a superscription on an envelope cannot be deemed a signing 
of the will, and as to the written name in the first sentence, unfortu- 
nately for the pretension, the testator wrote, I, the undersigned Louis 
Miih, ete., and the under signature was effaced and obliterated by 
commingled scratches, circles, and blotches of ink. 

This effacement and obliteration as we see it in the original brought 
up with the record, was in our opinion done with the intent to revoke 
the will, and this intent should be given effect to by the Court. The 
lower court so held. 

Judgment affirmed. 





On APPLICATION FOR A REHEARING. 

The brief on application for rehearing renews the arguments of those 
on the hearing, all of which had already been considered and answered, 
without throwing additional light upon the questions which we had 
discussed with elaboration, and decided only after a painstaking study 
of the whole subject. 

The brief informs us that our quotation of an Article of the Code is 
correctly made from the Revisal of 1870, but that a single word was 
excerpted by the legislation of the following years. As it does not 
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affect the argument in the slightest degree, we have expunged the 
word, 

We are also told that one of the authorities cited from the English 
courts antedates the statute of Victoria. If this be so, it does not detract 
from the force of the other English decisions cited, but it may not be 
amiss to say that the editions of Jarman and Redfield we consulted are 
the latest (one of 1876 and the other of 1831) and in their chapters on 
the Revocation of Wills, treating the law of England as it is at this 
moment under the statute of Victoria, that case is cited there as it is 
by us. It is searcely credible that the latest editions of these standard 
works, one of them annotated by competent editors, should contain 
citations of cases inapplicable to the present state of the law in that 
country. 

The rehearing is refused. 








No. 8794, 


Succession OF Mrs. T. P. GusMman. 
On APPLICATION OF GEORGE GARIG TO BE APPOINTED EXECUTOR, 
AND OPPOSITION OF Mrs. Z. E. HEARSEY AND HUBSAND. 


Where an application is made for the appointment of a curator, administrator, or dative testa. 
mentary executor, notice of the application should be published for ten days in the man. 
ner prescribed by law. If no opposition is made thereto, and this fact is made known to 
the Judge, he should thereupon make the appointment, upon the applicant giving the re- 
quired bond and taking the prescribed oath. Before such appointment is made a tender 
of a bond is premature ; and the appointment of another party upon an allegation that the 
first applicant had failed to give a sufficient bond, is illegal, where such first applicant had 
never been appointed, and where only the notice of his application had been published. 

Notice of such application must precede the appointment. 

Where an appointment has been made and the party fails to qualify in ten days thereafter, 
the appointmert is vacated. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 





Thos. B. Dupree for Applicant and Appellee. 
Ellis & Ellis and Cross & Jones for Opponents and Appellants. 





The opinion of the Court was delivered by 

Topp, J. The facts relating to this controversy are substantially as 
follows: 

On the 25th of September, 1882, Mrs. Z. E. Hearsey and husband 
filed an application in the District Court of the Parish of East Baton 
Rouge, for the probate of the last will of Mrs. Theatiste P. Gusman, 
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and for their appointment as dative executors, no executors being 
named in the will. 

The District Judge, after fixing a day for the probating of the will, 
ordered that the application of the parties to be appointed executors 
be advertised for ten days. The will was probated on the 2d of Octo- 
ber, 1882. On the 7th of the same month notice of the application of 
Mrs. Hearsey and husband for the appointment mentioned was adver- 
tised in the Capitolian- Advocate, a public newspaper. 

On the 24th of the same month George Garig presented a petition to 
the court, alleging that Mrs. Hearsey and her husband had been ap- 
pointed and confirmed dative executors of the last will of Mrs. Gusman, 
deceased, on the 13th day of October, 1882, but had failed to furnish 
the required bond and security, and that ten days had elapsed since 
their appointment, and prayed to be appointed dative executor of the 
last will of said deceased. Thereupon, on the same day, the petitioner, 
(rarig, was appointed and confirmed as dative executor, and it was 
ordered that his application be published ten days in a public news- 
paper. 

On the 25th of October, 1882, Mrs. Hearsey and husband filed an 
opposition to Garig’s appointment, and alleged that they had season- 
ably presented a good and sufficient bond, and that the same had been 
refused by the clerk of the court. They prayed that opposition be 
maintained, and for their appointment as executors, and that letters 
of executorship be issued accordingly. 

There was trial had on this opposition, and the same was dismissed 
and judgment rendered appointing Garig dative testamentary executor 
“upon his complying with the law,” and from this judgment Mrs. 
Hearsey and husband have appealed. 

The proceedings in the lower court, it will be seen from the foregoing 
statement, were marked with the greatest irregularities. In the first 
place, Mrs. Hearsey and husband were never appointed and confirmed 
as dative testamentary executors and, therefore, did not and could 
not vacate the appointment by any failure to comply with the requi- 
sites of the law. Yet upon such alleged forfeiture of the appointment 
the application of Garig is based. His petition distinetly states that 
the Hearseys were appointed and confirmed as executors, but had 
failed to furnish bond and security. The judgment or order of the 
court appointing and confirming Garig immediately on the presenta- 
tion of his petition was evidently founded on the hypothesis that the 
Hearseys had been previously appointed and confirmed, but had for- 
feited the office for non-compliance with the law. As shown, the only 
proceedings respecting their application were, that the application 
was filed and ordered to be advertised, and no opposition had been 
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filed thereto, but acting upon the supposition that they had forfeited 
their right to the appointment, the Judge appointed Garig executor. 

The Hearseys, leaving out of view their own application, as the 
parents and representatives of their minor children, who, by the will, 
(which appears in the record) were the universal legatees of the testa- 
trix, had the legal right to oppose the appointment of Garig as exec- 
utor; and without regard to avy previous application and even con- 
sidering the application of Garig as the only one made, his appoint- 
ment was clearly unauthorized, for the reason that the notice pre- 
scribed to precede such appointment had not been given or published. 
This is an imperative requirement of the law. C. C. 1115, 1116; C. P. 
967; 2 R. 391; 13 An. 582; 16 An. 231. And this Court has held, that 
under the Act of 1842, now made part of Article 1041, R. C. C., which 
provides that the Judge shall forthwith appoint a successor to an ad- 
ininistrator who fails to qualify in ten days, that even in case of such 
failure, still no appoiutment can be made without previous publication. 
13 An. 582. 

The irregularities shown in the proceedings in this case have grown 
out of confused ideas touching the construction of the several Articles 
of the Code relating to this subject, Articles which, at first view, 
might be regarded as conflicting. 

Art. 1115, C. C., prescribes: that the Judge, on receiving an applica- 
tion or request to be appointed curator of a succession, “ must order 
public notice to be given, with notice to all who wish to make opposi- 
tion thereto, to do it in ten days from the date of such notice.” C. P. 
Art. 967 is to the same effect. 

This notice has, by the decisions above cited, and under other pro- 
visions of law, been held requisite with regard to applications for 
appointment of administrators and dative executors. 

Art. 1041 provides: ‘* As soon as the inventory is finished, the Judge 
* * shall name an administrator to manage the property thereof, 
and oblige him to give good and sufficient security for the fidelity of 
his administration. * * * If the person appointed administrator 
shall suffer ten days to elapse after his appointment, without furnishing 
the security required, the Judge shall forthwith and ex-officio appoint 
a successor, as if no such administrator had been appointed.” 

This last clause of the Article is an amendment to the original Arti- 
cle, and is substantially the Act of 1842, referred to above, embodied 
therein. 

Again, Article 1678, C. C., declares: “If the testator has omitted to 
name a testamentary executor, or if the one named refuses to accept, 
the Judge shall appoint one ex-officio.” 
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Article 1679: ‘‘ The testamentary executor thas appointed by the 
Judge is bound to give security in the same manner as curators of 
vacant successions.” 

Under these Articles the proper mode of procedure is, first, to present 
a petition asking the appointment, whether it be of a curator, adminis- 
trator or dative executor. 

The Judge should thereupon give his order requiring notice of the 
application to be published in the manner and for the time prescribed 
by law; the object of the notice being to afford opportunity to those 
desiring it, to make opposition thereto. 

If no opposition be made within the time prescribed, ten days, then 
the applicant, satisfying the Judge of that fact, should, by motion or 
orally, ask to be appointed, and the Judge should forthwith make the 
appointment, upon the applicant giving the required bond and taking 
the oath prescribed in ten days therefrom. If these essentials are 
complied with, then letters to the appointee should issue, and he could 
then become fully invested with legal authority to discharge all the 
functions of administration. If he should fail within that time thus to 
qualify, the Judge is authorized to declare and treat the appointment 
as vacated, and appoint a successor to the previous appointee. 

In the instant case, Mrs. Hearsey and husband never having been 
appointed and confirmed as dative executors, the Judge a quo was not 
authorized to appoint another executor, as if they had been appointed, 
and by failure to comply with the requirements of the law had forfeited 
or vacated the appointment. And he was the less authorized to do so, 
for the reason that, though notice of their application had been duly 
published, no opposition had been made thereto. 

The proceedings of Mrs. Hearsey and husband were irregular, inas- 
much as after the delay had expired without opposition to their 
original application they made no further request, in view of no oppo- 
sition being made to their application, to be appointed executors. Be- 
fore their appointment they were under no obligation to tender a bond, 
no bond could be given, and the Judge was not called on and had no 
oceasion to require one. 

The oppositioc of Mrs. Hearsey cannot be considered as an applica- 
tion for her appointment as dative executrix, in furtherance of her 
petition for letters as such. The District Judge was not authorized to 
confer the appointment upon her in the absence of a proper showing 
of the publication of her application, the expiration of the delay within 
which the same could have been opposed, and the evidence that no 
opposition had been made thereto. 

Up to the present day that petition has remained without action. 
We do not know in what condition it may exist before the lower court. 
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As long as it has not been granted or refused, opposition thereto is in 
time. There may now exist such opposition. If we were to confer the 
appointment, we might do so in disregard of some pending opposition. 
We deem that our action must be restricted to the rejection of Garig’s 
application and a reserve of Mrs. Hearsey’s rights. 


It is, therefore, ordered, adjudged and decreed that the judgment of | 


the lower court dismissing Mrs. Hearsey’s opposition and conferring 
the appointment of dative executor on Wm. Garig be reversed ; and it 
is now ordered and decreed that the application of said Garig for letters 
of dative executorship be rejected, reserving the right to Mrs. Hearsey 
and husband to further proceedings under their application for said 
appointment, the appellee to pay costs of both Courts. 








No. 8751. 


THE STATE OF LOUISIANA EX REL. THE SOUTHERN BANK Vs. 
EpWARD PILspury, MAYOR, ET AL. 


Under our jurisprudence a final judgment is the property of the party in whose favor it was 
rendered, and such party or his assignee or eubrogee alone has the part to issue and to 
control execution thereon. 

The District Court, to whom a cause is remanded from this Court, cannot execute the judg- 
ment rendered in the case in a manner differing from the order of this Court. In such 
a case the functions of the District Court are merely ministerial. It cannot render any 
new judgment which would authorize or render an appeal necessary. The execution 
which it orders is subject to the revision of this Court. And any error which it may 
commit in directing such execution, will entitle the party aggrieved to an appeal. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


FE. Howard McCaleb for Relator and Appellee : 


1. A party, against whoni a judgment is rendered by an appellate court, who thinks himself 
injared by the manner in which the execution was ordered, must seek relief by a superse- 
deas, to be granted by the court from which the mandate was issued. No appeal lies from 
the order of execution. C. P. Arts. 629, 877, 878; 11 L. 366; 6 R. 92; 20 An. 521; 1! An. 
496 ; 97 U. S. 361. 

2. A party demanding the execution of a judgment rendered by the court of appeal is not 
required to give previous notice to the opposite party. C. P. Art. 620. 

3. The transferree of a judgment has the right to issue execution thereon in the name of his 
transferror (13 An. 325) or in hisown name. 8 An. 267; 7 An. 94. 

4. On the natural or civil death (civilter mortuus) of plaintiff, his representatives, assigns, 
ayant cause, may take out execution. 6 N.S. 514; 5 N. S. 520; 13 An. 374. 

5. Where plaintiff has assigned his interest, the control of the suit will be given to (hia 
assignee) the party having the beneficial interest therein. 19 How. 384. 

6. A party has a general right to change his attorney (10 Wall. 496) and to employ other 
counsel to protect his interest. 28 An. 293. 

%. The Articles of the Code relative to payment with subrogation have no application to the 
absolute transfer of a debt. 13 An. 273. 
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8. Notice of assignment is only necessary to perfect the transfer in so far as third persons 
are concerned. Rev. C. C. Arts. 2643, 2644. It is for the assignee’s and creditor's benefit ; 
a matter in which the debtor has no interest. 

9. Payment to the holder of negotiable instruments will discharge the debtor, although such 
holder be not the real owner nor empowered by him. Rev. C. C. Art. 2145. 

10. Judgment on one of a series of bonds is res judicata as to all holders of other bonds of the 
same series. 7 Wall. 619; 29 An. 690. 

11. “If the judgment of the State Court is reversed, it is bound to dispose of the case as 
directed, and has no power either to evade or reverse the judgment of the United States 
Supreme Court.” 1 Wheaton, 304; 8 Pet. $12; 17 Wall. 253. 


C. F. Buck, City Attorney, for Defendant and Appellant: 


1. One not a party to the record has no control over the execution of a judgment. 5 N.S. 

707. . 

The District Court can act only ministerially in the execution of a decree returned to it 

from this Court. Its proceedings, in this respect, are subject to revision by this Court. 

6 N.S. 276; 7R. 92. 

3. Limitations, conditions or directions of this Court, as to the mode in which a judgment 
shall be executed, are binding on the inferior tribunal. Especially is this true in a suit, the 
object of which is a mandamus to compel the performance of some specific act, or duty, by 
public officers. 

4. The ownership of bonds of the character on which the judgment is based, by a person not 
a party to the suit, should be established contradictorily with the defendant before any ac- 
tion or proceedings can be ha.i in the suit, at his instance, if such action were otherwise 
admissible. 


a 


MoTION TO Dismiss. 

The opinion of the Court was delivered by 

Pocnk, J. The City of New Orleans prosecutes this appeal from an 
ex parte order or decree directing the execution of the mandate of the 
Supreme Court of the United States, and of the decree of this Court 
predicated thereon, rendered in this case. 

The order complained of was rendered on the motion of R. D. Shep- 
herd, as the holder and owner of four of the six hundred and thirty- 
one bonds declared upon by the Southern Bank. 

Appellee contends that no appeal lies from the order of the lower 
court ordering the execution of a decree rendered by this Court. But 
the very complaint of the City is, that the mandate ordered to be ex- 
ecuted by the District Court is not the decree of this Court and, hence, 
her appeal presents a question properly to be reviewed by this Court. 
As stated in the case of Cox’s Executors vs. Thomas, I! La. 366: “‘ The 
functions of the District Court in relation to a mandate which has 
issued from this Court to have a judgment executed, are merely minis- 
terial. It cannot render any new judgment which would authorize or 
render an appeal necessary.” Lovelace vs. Taylor, 6 R. 92. 

The gist of the City’s complaint is, that the District Judge, in grant- 
ing an execution to Shepherd, the appellee, who is not an original 

52 , 











410 SUPREME COURT OF LOUISIANA, 





State ex rel. Bank vs. Mayor et al. 





party to the suit, nor an assignee of the original plaintiff, has virtually 
rendered a new judgment, and she has the undoubted right to have a 
revision of such alleged judgment, as was done in the case from the 
Eleventh Louisiana. 

The motion to dismiss is, therefore, denied. 





On THE MrerITs. 


The decree rendered in this case by the Supreme Court of the United 
States reversed the judgment of this Court, and granted the relief 
prayed for by relator. 

The mandate of that exalted tribunal being presented to this Court 
on the 29th of May, 1882, the following order was then made: “ The 
Court, upon consideration, orders that the mandate be recorded, and 
that the judgment heretofore rendered in the cause be set aside and 
annulled, and that judgment be given in this Court in accordance with 
the judgment pronounced by said Supreme Court, and that the same 
be the judgment of this Court.” 

‘¢ And the Court orders, decrees and adjudges that the cause afore- 
said be remanded to the Civil District Court of the Parish of Orleans, 
with directions to enter a judgment therein, upon the motion of the 
plaintiff, to conform to the mandate aforesaid and judgment therein 
in this Court, and that the judgment heretofore rendered in the Third 
District Court in this case be vacated.” 

“‘ The said Civil District Court will, upon the motion of the plaintiff 
or their attorney of record, direct a writ of mandamus, etc., ete.;” then 
follows a description of the relief granted by the Supreme Court of 
the United States to the plaintiff. 

- Among other grounds of complaint the City charges error in the 
order of execution rendered by the District Court, on the ground that 
it is not rendered on motion of plaintiff or their attorney, and that, in 
thus acting, the lower court ignored the mandate of this Court, which 
is its sole guide in the premises. 

Under the views which we have reached, we shall confine our exam- 
ination to that ground. Under the very authorities quoted by appellee, 
our jurisprudence is shown to have firmly settled the rule that, “ The 
District Court can act only ministerially in the execution of judgments 
rendered by the Supreme Court.” 11 La. 366; 6 R. 92. 

Under the decree sent to the lower court from this tribunal, the exe- 
cution of the judgment in favor of plaintiff was conditional on a mo- 
tion to that effect by plaintiff or their attorney. If it be true, as 
alleged, that the insertion of the condition was an erroneous interpo- 
lation, the authority of the lower court to correct the error, or to amend 
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the decree is not apparent. The reverse is the truth. The execution 
of the mandate of the appellate court by the inferior tribunal must be 
ordered as that tribunal understands it, but subject to the former's revi- 
sion. Holstein vs. Henderson, 6 N. S. 276; Succession of Triche, 34 
An. 1148, 

It is very patent that the decree emanating from this Court has not 
yet been altered, modified, reversed or set aside in any proceeding 
known to our laws, and it is equally clear, that it was and is yet bind- 
ing on the District Court. 

It is confidently charged that, in thus restricting the execution of the 
mandate emanating from our superiors, we have taken the attitude of 
seeking to “‘evade or reverse the judgment of the United States 
Supreme Court. The charge is very serious, and involves a line of 
conduct very little in keeping with our uniform and cheerful obedience 
to the judgments of that highly respected tribunal. It would ill become 
us to undertake our defense on that score. 

In restricting the right of demanding execution of this mandate to 
the plaintiff or their attorney of record, we applied a rule of our juris- 
prudence, which is as ancient as it is wise and logical; and in so doing 
we exercised the undeniable right and authority vested ‘in the Court 
of dernier ressort in every State, to decide upon its own jurisdiction 
and upon the jurisdiction of all the inferior courts to which its appellate 
power extends.” Davis vs. Packard, 8 Peters, 324. No principle is better 
established than the rule of practice under which a party not of record 
in the suit cannot order or control the execution of the judgment. Flu- 
ker vs. Turner, 5 N. S. 707; Florance vs. Bridge, 5 An. 735. Therefore, 
in inserting the condition now complained of, we made no attempt to 
alter or modify the mandate of the Supreme Court of the United States, 
to which we conformed our judgment, but we merely enunciated a con- 
dition which might be considered as implied, under our well established 
jurisprudence. And in this connection we note the very significant 
fact, as shown by our minutes, that the decree, as rendered by this 
Court, was in literal compliance with the motion of plaintiff’s counsel, 
and that the obnoxious condition was, therefore, inserted at the sug- 
gestion of the party owning the judgment. In view of th's fact we are 
at a less to appreciate the right of this appellee to complain of a state 
of things resulting from the act of the only party to be affected by the 
condition, the insertion of which is unquestionably justifiable. 

Our conduct in the premises is erroneously assimilated to that of 
the Supreme Courts of Virginia and Missouri, if the cases of Martin 
vs. Hunter, 1 Wheaton, 304, and Tyler vs, Maguire, 17 Wall. 253. In 
both of these cases the State tribunals assumed the authority to deny 
the jurisdiction of the Supreme Court of the United States over causes 
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which had been tried on the merits by the latter Court, and over which 
that Court had affirmatively claimed and exercised jurisdiction. 

In the instant case, this Court expressly conformed its action to the 
decree rendered by the Supreme Court of the United States, and as 
the mandate did not direct any mode of proceeding in the execution of 
the decree rendered by the Court, this tribunal simply directed that 
the execution should issue on the motion of plaintiff or of their attor- 
ney of record. And in so doing it did nothing more than give practical 
effect to the rule that the judgment is the property of the party in 
whose favor it was rendered, and that in our law that party is entrusted 
with the exclusive management and control of its execution. 

Our conduct in the premises is directly sanctioned by the jurispru- 
dence of the Supreme Court of the United States. 

The following doctrine was laid down by Chief Justice Marshall, as 
the organ of that Court in the case of Davis vs. Packard, 8th Peters, p. 
324: Upon a writ of error to the court for the correction of errors for 
the State of New York, its judgment was reversed by the United 
States Supreme Court, and a mandate sent to proceed according to the 
opinion of the latter Court. The court of errors thereupon entered a 
reversal of its judgment, and declared that only an error in fact being 
assigned, which they had no jurisdiction to try, the writ of error out 
of that court was dismissed. The practical effect of that ruling was to 
deprive the plaintiff in error of the benefit of the judgment rendered 
in his favor by the highest tribunal in the land, and yet it was held by 
that Court that its mandate had not thereby been disobeyed, because 
the State Court of last resort had the undeniable authority to judge of 
its own jurisdiction. 

As long as the mandate of this Court remains unreversed and undis- 
turbed, it is the law which must govern the District Court, and the 
latter is powerless to act in disobedience of the same. 

From the very motion for execution presented in this ease it appears 
that the mover was not a party to the original suit, and that he accom- 
panied his motion with the muniments of his interest in the premises, 
consisting of four bonds originally owned by plaintiff, the Southern 
Bank, and since acquired by him, and that upon this alleged interest 
he, the mover, was entitled to an order for the execution of the judg- 
ment rendered in favor of the Southern Bank by the Supreme Court 
of the United States, and by this Court. 

It is apparent that the execution which was ordered by the District 
Court was not in keeping with, and was totally different from that 
which was contemplated by our decree; and hence, we conclude that 
the lower court was in error. 
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It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed ; and that the motion 
of R. D. Shepherd, for execution of the final judgment rendered in the 
case of the State ex rel. Southern Bank vs. Edward Pilsbury, Mayor, 
etc., et al., be denied and dismissed at his costs in both Courts. 

The Chief Justice recuses himself, having been of counsel. 








No. 8229. 
JAMES W. FEE vs. THE NEW ORLEANS Gas LiGut COMPANY. 


Zhe articles of consolidation between the N. O. Gas Light Co. and the Crescent City Gas 
Light Co., executed under the legislative authority conferred by Act 157 of 1874, operated 
a complete and perfect amalgamation, the effects of which were to terminate the exist- 
ence of the original corporations, to create a new corporation, tv transmute the members 
of the former into members of the latter, and to transfer the property, rights and liabili- 
ties of each old Company to the new one. 

‘The law authorized three-tifths of the stockholders of the original corporations to effect this 
consolidation, but it did not authorize them to place stock of non-participating stock- 
holders on an inferior footing to their own, or to transfer their rights to a third person 
without their consent. 

Plaiytiff, as helder of stock in the Crescent City Gas Light Company, became entitled to the 
equivalent in stock of the new Company, secured by the articles of consolidation to his 
fellow stockholders, and no payment or delivery to a third person, unauthorized by him, 
can be set up in satisfaction of his rights. 

Inasmuch as p'aintiff’s claim is not for any particular shares of stock in the new corporation, 
he has nothing to do with such unauthorized transferree, and need not make him a party 
to his suit. Itis only where the claimant of particular shares of stock in a corporation 
encounters a rival claimant to ownership of the same, that the latter must be made a 
party. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Singleton & Browne and Leovy & Kruttschnitt for Plaintiff and Ap- 
pellee: 
1. Plaintiff ia the holder of 100 shares of the capital stock of the Crescent City Gas Light 
Company. 


2. That Company has consolidated with the New Orleans Gas Light Company. The effect of 


this consolidation is the dissolution of both of the constituent corporations, and the 
creation of a new corporation, to which passed all the rights and obligations of the old 
ones. Act 157 of 1874; Green's Brices Ultra Vires, pp. 606, 607, 608, 637 ; Indianapolis, C. 
& L. R. R. va. Jones, 29 Ind. 283; S. C. Withrow's American Corporation Cases, vol. 1, p. 
$51; Paine vs. Lake Erie & Louisville R. R. Co., 31 Ind. 283; S.C. Withrow’s American 
Corporation Cases, vol. 1, p. 404. 

4. Plaintiff, inan action against the new Company asthe heir or successor to the person of the 
old Creseent City Company, is entitled to be recognized as the owner of the fraction of 
the capital steck of the new Company representing and standing in lieu of bis 100 shares 
of the eapital stock of the old Crescent City Company. 


4. He is also entitled to recover in an action against the new Company, even if we view it as 


a third person, with whom a contract has been made by his agent for his benefit, because 
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the contract had not been executed by delivery of stock to the agent at the date of the 
institution of this suit, by which suit the agency was terminated, aud a direct delivery to 
plaintiff claimed. 


Thos. J. Semmes for Defendant and Appellant : 


1. A suit to recover shares of stock or their value, brought by a corporation, carmot be adju- 
dicated in the absence of the person in whose name such shares stand on the books of the 
eompany. Such person is a necessary party. 2 Woods, 147; 2 An. 333; 32 An. 543. 

2. He who stands by and allows another to deal wich property as his own, cannot dispute 
the right of one whom be has assisted iu deceiving. 2 Story Eq. § 1537; 2 Phillips Ch. R. 
123; 10 A. and E. 90; 5 Jobn. Ch. 272. 

3. A party who sues in affirmance of a contract is estopped to dispute any of its provisions. 
4 P. F. Smith (Pa.) 483; 7 How. 276; 27 An. 631; 14 Gray, 533; 43 Wis. 420; Bacon's 
Abridg., vol. 3, p. 314, verbo Election; 25 Beav. 598 ; 12 How. 58. 

4. A contract between A and B for indemnity from loss by claims of third persons agains’ 
B, cannot be of any avail to such third persons. Whitehead ve. Dugan, 27 An. 410. 





The opinion of the Court was delivered by 

FENNER, J. On the 29th of March, 1875, the New Orleans Gas Light 
Co. and the Crescent City Gas Light Co., two corporations chartered 
under the laws of, this State, amalgamated, united and consolidated 
themselves into one consolidated Company, in pursuance of the provi- 
sions of an Act of the General Assembly, No. 157 of 1874, entitled, “An 
Act to authorize the consolidation of business or manufacturing corpo- 
rations or companies.” 

That Act authorized such consolidation into “ one consolidated com- 
pany, holding and enjoying all the rights, privileges, powers and 
franchises belonging to each, and under such corporate name as they 
may adopt or agree upon,” the consolidation “ to be made by agree- 
ment in writing, by or under authority of the Board of Directors and 
the assent of the owners of at least three-fifths of the capital stock of 
each of said corporations.” 

All requirements of the Act were fully complied with. 

The name adopted for the consolidated Company was “ The New 
Orleans Gas Light Company.” 

The capital stock of the consolidated Company was fixed at 
$10,000,000, of which the sum of $3,750,000, or 37,500 shares were to 
be then issued as fall paid. Of these, 25,000 shares were to be divided 
pro rata among the stockholders of the old New Orleans Gas Light 
Company. 

With reference to the stock of the other Company, the Articles con- 
tained the following provisions: ‘“ All certificates for stock issued by 
the Crescent City Gas Light Company are hereby annulled and can- 
celled, and considered as of no legal effect, or in any manner binding 
on the consolidated Company, to which Company the said cancelled 
certificates, together with the archives, and rights and property of said 
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Crescent City Gas Light Company are to be transferred and conveyed 
and surrendered upon the ratification of this agreement; and in lieu 
thereof, there shall be issued to Henry Y. Attrill, as representative of 
all the stockholders of said Company, and at their request, 12,500 
shares of full paid stock of the consolidated Company, amounting to 
$1,250,000, the same being the proportional part of the $3,750,000 of 
full paid stock allotted under this agreement to the stockholders of the 
Crescent City Gas Light Co.” 

Before these 12,500 shares of stock were issued to Mr. Attrill, who 
claimed to represent all the stockholders, it appears that the president 
and directors reeeived notices from persons not represented by him 
and claiming to hold steck; and asa guaranty against such claims, 
with his consent, there was endersed upon 1,200 shares of the stock 
issued to him, the following statement: ‘this certificate is issued sub- 
ject to the right of this Company to cancel the stock it represents on 
the books of the Company, in case it becomes necessary to indemnify 
itself to cover claims of any person who may establish rights to stock 
in the Crescent City Gas Light Co., and is only assignable subject to 
this condition.” This stock so endorsed is aptly termed, ‘ black-eyed 
stock,” and the evidence establishes that 630 shares of it still stands in 
the name of Attrill. 

The plaintiff in the present case alleges that, long prior to the con- 
solidation, he became and remains the owner of one hundred shares of 
the stock of the Crescent City Gas Light Co.; that he took no part, 
and was unrepresented by Attrill or anyone else, in the consolidation ; 
that, after the consolidation, he promptly notified defendant of his 
rights; that he is entitled to stock in the new Company in the propor- 
tion to his old stock stipulated in the articles of consolidation, with all 
dividends declared thereon from the date of his notice. 

The defenses urged in pleading and argument are as follows: 

1. Itis denied that plaintiff was a stockholder in the Crescent City 
Gas Light Co., as claimed. The evidence satisfies us that he was, and 
we conceive this defense to be substantially abandoned. 

2. Itis claimed that Attrill was a necessary party to this suit. 

The cireumstances of this case are entirely different from those pre- 
sented in the cases of St. Romes vs. Cotton Press, 20 An. 383, and Reid 
vs. Ins. Co., 32 An. 548. In those cases the plaintiffs claimed ownership 
of particular shares of stock in the defendant corporation, which had 
been transferred to third persons and was claimed by them. It was 
held that the stock in controversy could not belong, at the same time, 
to the plaintiffs and to the transferrees, and that the question of owner- 
ship could not be determined except contradictorily with the latter. 
But here Fee has never owned, and does not claim, any particular. 
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shares of stock in the defendant Company. The only particular shares of 


stock he ever owned were one hundred shares in the Creseent City Gas 
Light Co. It is not pretended that he, or any other person acting as 
his agent, has ever transferred these shares of stock to any one on the 
books of that Company, nor is it claimed that anybody pretends to be 
the owner thereof. His ownership of these shares entitles him, under 
the articles of consolidation, to the stipulated equivalent in the stock 
of the new Company. This equivalent stock has never been set aside 
or allotted to him, and he now claims that this should be done. He 
has nothing to do with Attrill. If the new Company has given Attrill 
more stock than he was entitled to, this cannot operate to the prejudice 
of plaintiff. It is not a case where all the stock of the corporation har 
been issued and where, therefore, however clear his rights, they conld 
only be enforced by way of damages. The articles of consolidation 
show that the corporation has a large amount of unissued stock, which, 
in the worst event, could be used in satisfaction of his demand. But 
fortunately, in the “ black eyed stock,” the defendant has made ample 
and sufficient provision for its own protection against injury from the 
excessive issue to Attrill. That, however, is a matter between defend- 
ant and Attrill, with which plaintiff has no concern. 

3. It is contended that the consolidation does not give plaintiff a 
right of action against the new Company. 

We cannot take this view. 

The articles of consolidation and the legislative Act by authority of 
which they were executed, evidently present a case of complete and 
perfect amalgamation, the effect of which was, under American author- 
ities, to terminate the existence of the original corporations, to create 
a new corporation, to transmute the members of the former into mem- 
bers of the latter, and to operate a transfer of the property, rights and 
liabilities of each old Company to the new one. Brice Ultra Vires, pp. 
606-608, 637; Field on Corporations, Sec. 434; Indianapolis R. R. vs. 
Jones, 29 Ind. 465; Paine vs. Lake Erie, 31 Ind. 283. 

These authorities, and the reason of the matter, satisfy us that 
plaintiff can and must Jook to the defendant Company for the satisfac- 
tion of whatever rights he had against the Crescent City Gas Light 
Co., in the mode and on the terms provided in the articles of consoli- 
dation. 

4. Itis urged that inasmuch as plaintiff sues in affirmance of the 
contract of consolidation, he is estopped from disputing any of its pro- 
visions, and is, therefore, bound by that provision which authorized 
the delivery to Attrill, as representative of all the stockholders, of 
1,250 shares in satisfaction of all the stock to which the stockholders 
of the Crescent City Gas Light Co. were entitled. 
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Numerous authorities are cited in support of the general proposition 
above stated ; but their inapplicability results from the fact that he is 
not affirming, but only submitting to the contract. He was no party 
to the contract, and he is bound thereby just in so far as the contract- 
ing parties had the right to bind him, and no further. The law con- 
ferred upon three-fifths of his fellow-stockholders the power to effect 
a consolidation without his consent and even against his will, and he 
is bound by that consolidation and by the legal effects thereof, which 
we have heretofore stated. But the law did not confer upon three- 
fifths or ninety-nine one hundredths of the stockholders, the power to 
place his rights as a stockholder on a different and inferior footing to 
their own rights as stockholders in equal case ; nor did it confer upon 
them the power, without his authority, to transfer his rights to any 
third person whatever. He has the right to repudiate any such attempt. 
Bound by the consolidation, he is entitled to the same rights in the 
new Company which were secured to his fellow-stockholders, and no 
payment or delivery to any unauthorized third person can be set up 
in satisfaction of those rights. The evidence establishes no express 
or implied acquiescence in, or ratification of, the delivery to Attrill of 
any stock in satisfaction of plaintiff’s rights. 

This disposes of the case; for the mere inaction of plaintiff in not 
inviting the Crescent City Gas Light Co. to sue him for assessments 
on his stock which he did not believe to be legal, was a vivlation of 
no legal duty, and was without legal effect. It is not pretended that 
his stock was forfeited, and not even any claim for the alleged assess- 
ments is now set up. 

If plaintiff has acquired the valuable fruits resulting from the judg- 
ment herein for a song, he is, in that respect, only in common case 
with his brother stockholders in the speculative concern kuown as the 
Crescent City Gas Light Co. 

Judgment aflirmed at appellant’s cost. 





On APPLICATION FOR REHEARING. 

The constitutional objections which, it is now suggested, Fee might 
have urged to the Act of 1874, authorizing the consolidation of corpo- 
rations, on the grounds of impairment of the obligations of his con- 
tract and divestiture of his vested rights as a scseckholder in the 
Crescent City Gas Light Co., which was chartered prior to the passage 
of that law, did not escape our consideration in our original decision 
herein. No such objections, however, were urged by Fee. He was 
not bound to urge them, and we could not supply them. We were, 
therefore, fully authorized in treating that law as a valid law, binding 
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on him and on all persons who did not possess and urge the right of 
constitutional exemption from its operation. 

From this point of view, it will be at once apparent that the objec- 
tions now urged to our decision have no force. Defendant acted under 
that law and is bound by it. Fee submits to that law and is entitled 
to its protection. 

Rehearing refused. 








No. 8651. 
Succession or Jutia A. LAmpTon. 

An ex parte order of court recognising one as heir of a deceased person and putting her in 
possession of his succession, lacks the essential elements of the thing adjudged and can- 
not be pleaded as ses adjudicata. 

The record of a suit in another State is admissible in evidence to prove rem ipsam, but is 
inadmissible to establish the status of one, not a party thereto or privy. The judgment 
rendered in such suit is not conclusive on those who had no notice, either actual or con- 
structive, of the proceedings, and who made no appearance therein. 

The depositions of witnesses, relating to pedigree, taken in this State to be read in evidence 
in a suit in another State, can be used as evidence in a subsequent suit in this State 
between different parties, when it is admitted that the witnesses are dead, and the testi- 
mony is offered for the sole purpose of proving pedigree. 

An ex parte order of court, such as hereiubefore described, is not such ‘ title’ as will enable 
the party who obtained it to plead the prescription of ten years under color of tiile 
against an attack of creditors of the deceased. 

PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 


A. Lartigue and F. C. Zacharie for the Tutor, Appellant. 


E. H. McCaleb and Miller, Finney & Miller for the Opponents, 
Appellees. 


The opinion of the Court was delivered by 

MANNING, J. Mark Lampton, a resident citizen of Kentucky, be- 
queathed certain land in Louisville in that State to his son, Edward 
S. Lampton, and in the event of the son’s dying without lawful issue 
of his body surviving, then the Jand was devised to the daughters of 
the testator. Edward Lampton sold these lands January 2, 1839, to 
J. B. Bland and W. F. Pettit, for fourteen thousand seven hundred 
and fifty dollars, with covenants of warranty and seizin, the deed 
expressing that his wife Elizabeth joined therein, and both signing it. 
They were residents of Plaquemine Parish in this State when this sale 
was made, and Bland and Pettit lived in Kentucky. 

Edward Lampton died in Plaquemine Parish in May, 1865, and 
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shortly thereafter his widow Elizabeth and her daughter, styled Julia 
Ann Lampton, presented a petition to the proper court, praying to be 
put in possession of the decedent’s estate as his sole heirs, the one 
claiming to be his widow and the other his only child, and an order 
was made recognising them as heirs and as such putting them in pos- 
session. These proceedings were er parte. 

In December, 1866, Fanny M. Crutelitield, a sister of Edward Lamp- 
ton, instituted suit in Kentucky fer the recovery of these lands, the 
defendants being one Stone and others who had acquired from Bland 
and Pettit, claiming absulute ownership for herself and sister under 
their father Mark Lamptou’s will, because their brother Edward had 
died without lawful issue. The Chancery Court of Louisville so 
decided, and Bland and Pettit’s vendees were evicted, and on appeal 
the court declared the conclusion that Edward Lampton died leaving 
no issue to be irresistible, and that it was much more than questionable 
whether he was ever married. Stone vs. Crutchfield, 8 Bush, 647. 

In 1878 R. T. Beauregard, at the instance of the evicted vendees, 
had himself appointed curator of Edward Lampton’s succession, and 
instituted suit against Julia A. Lampton (her mother being dead) to 
recover the property the two took possession of under the ex parte 
order, which resulted in a decree of this Court rejecting his demand. 
Beauregard vs. Lampton, 33 Ann. 827. 

On May 14, 1881, Julia Lampton died, having appointed Chas. W. 
Fox executor, and bequeathing her property to two children, Edward 
and Delka Henritzy, of whom Fox also qualified as tutor. Fox filed a 
provisional account, and the legal representatives of J. B. Bland and 
W. F. Pettit (both having died) opposed it, and claimed to be placed 
on it as creditors for $14,750 and interest, and $5,000 additional as 
damages for eviction from the land sold them by Edward Lampton. 
The opponents charge that Elizabeth Lampton and her daughter Julia 
rendered themselves liable for the debts of Edward Lampton when 
they obtained the order putting them in possession as widow and heir 
of his succession, and Julia is now solely and wholly responsible 
therefor, being heir of her deceased mother. 

That is the important and interesting litigation now before us. 

Fox, as executor, excepted to the opposition for not disclosing any 
cause of action in this: 

1. That the opponents, by suing Julia Lampton’s succession by 
virtue of her heirship of Edward Lampton, are estopped from pleading 
irregularity in the order of court giving her possession as heir, and can 
no longer contest her filiation. 

2. That Julia remained in the unchallenged possession of Edward 
Lampton’s estate, under and by virtue of an order of a court of compe- 
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tent jurisdiction, recognising her as his sole heir, from Dee. 11, 1866, 
for more than ten years continuously. 

3. That her status as legitimate daughter and heir has been estab- 
lished by a competent court of her domicile, which judgment was ren- 
dered more than a year ago, and has never been attacked. 

The pleas of res judicata, and one and ten years’ prescription were 
consequently made, and an answer was filed, reserving these excep- 
tions, and averring that neither Elizabeth nor Julia Lampton were 
parties or privies to the suit in Kentucky, nor had they any knowledge 
of such suit, and that the status of Julia as heir and legitimate 
daughter of Edward Lampton cannot be attacked by proceedings had 
in a foreign tribunal, to which she was not a party. 

The ex parte order, recognising the mother and daughter as entitled 
to the estate and putting them in possession thereof, cannot form 
ves judicata as to any one. It lacks the essential elements for such 
plea. It was made ina proceeding, not a suit in its legal sense. There 
were neither proper parties, nor issue joined. It was made without 
notice to any one, without proof, and without hearing. Baillio vs. 
Wilson, 8 Mart. N. S. 348; Sue. Durnford, 1 Ann. 92; Marchand vs. 
Gracie, 2 La. 147; Gillespie vs. Day, 14 La. 289; Verret vs. Aubert, 6 
La. 353. The order is prima facie evidence of their capacities as widow 
and heir, but their recognition cannot preclude other heirs nor credi- 
tors from shewing the contrary. Glover vs. Doty, 1 Rob. 130. The 
transcript of the proceedings of the Plaquemine probate court in 
Edward S. Lampton’s succession therefore prove rem ipsam, and 
nothing more. Remy vs. Municipality, 8 Ann. 27; Wells on Res Adju- 
dicata, See. 14. 

The admissibility in evidence of the record of the Kentucky suit, 
and the effect to be given to it, is a more serious question. The oppo- 
nents contend it is admissible to prove eviction by title paramount, on 
the ground that in each State full faith and credit must be given to 
the judicial proceedings of every other State, and a number of common 
law authorities are cited to sustain the doctrine that an evicted vendee 
can use the record of the judgment of eviction as evidence that the 
recovery was upon title paramount. 

It must be observed that not only were Elizabeth and Julia Lampton 
not parties to the Kentucky suit, but the judgment of eviction therein 
rests solely upon the determination of the latter’s status. There conld 
not have been a judgment of eviction unless Julia Lampton had been 
adjudged not to be Edward Lampton’s legitimate child. The investi- 
gation of her parentage and legitimacy, and the judicial ascertaiment 
and declaration that she was not the issue of Edward Lampton, 
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begotten in lawful wedlock, was more than the pivot upon which the 
case turned. It was its only foundation. 

A judgment or decree is always evidence of the fact that such judg- 
ment or decree was rendered, and of the legal consequences of that fact, 
whoever were the parties to the suit in which it was rendered. Wells 
on Res Adjudicata, See. 354, citing Baylor vs. Dejarnette, 13 Gratt. 
:62; Barr vs. Gratz Heirs, 4 Wheat. 213; 1 Stark Ev. 18; 1 Greenl. Ev. 
See. 538. The record of the Kentucky suit, if admitted not only to 
prove that fact and its consequences, but the verity of another alleged 
fact that is the basis of the suit, would determine the status of Julia 
Lampton without notice to her or hearing. Neither our jurisprudence 
nor that of Kentucky sanction such doctrine, the consequences of 
which, if established, would be so far-reaching as to penetrate every 
avenue of social and business life. If the validity of one’s marriage, 
the legitimacy of birth, and the title to one’s property can be conclu- 
sively settled by the judgment of a court in a suit to which one is 
neither party nor privy, without actual or constructive notice or vol- 
untary appearance, the foundations of the family and society would be 
shaken, and the rights of property imperilled. Happily no such con- 
sequences can follow the right application of the constitutional require- 
ment to give full faith and credit to judicial proceedings in other 
States. Wells on Res Adjudiecata, See. 519. 

Kling vs. Sejour, 4 Ann. 129, is parallel with the case at bar in this: 
the defendants in New Orleans sold to the plaintiff a tract of land in 
Mississippi by the common law form of deed of bargain and sale with 
full warranty. The plaintiff alleged that since his possession a suit 
had been instituted against him, and judgment rendered against him. 
The action is based upon this judgment and eviction as a breach of 
the warranty, and it is even stated that Sejour was cited in warranty, 
and defended the suit by counsel. The Court say: Sejour was not 
made a party, there was no judgment against him. It is impossible to 
hold him bound by either the notice of the action of ejectment to his 
son, or this latter’s employment of counsel. P. 133. 

In MeNairy vs. Bell, 5 Rob. 418, it was held that without service of 
citation or appearance a judgment is per se of no effect, and due notice 
of the suit must have been given to a party to give the court jurisdic- 
tion of his person. 

The judgment of the Court of Kentucky has no greater force here 
than there. Neither the constitutional mandate nor the comity of 
States require that authenticated judgments from a State shall have 
greater force without its courts than within them. 

There are several cases cited from Marshall’s and Bibb’s Reports in 
the briefs, which we were unable to examine (those books having beea 
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tent jurisdiction, recognising her as his sole heir, from Dee. 11, 1866, 
for more than ten years continuously. 

3. That her status as legitimate daughter and heir has been estab- 
lished by a competent court of her domicile, which judgment was ren- 
dered more than a year ago, and has never been attacked. 

The pleas of res judicata, and one and ten years’ prescription were 
consequently made, and an answer was filed, reserving these excep- 
tions, and averring that neither Elizabeth nor Julia Lampton were 
parties or privies to the suit in Kentucky, nor had they any knowledge 
of such suit, and that the status of Julia as heir and legitimate 
daughter of Edward Lampton cannot be attacked by proceedings had 
in a foreign tribunal, to which she was not a party. 

The ex parte order, recognising the mother and daughter as entitled 
to the estate and putting them in possession thereof, cannot form 
res judicata as to any one. It lacks the essential elements for such 
plea. It was made ina proceeding, not a suit in its legal sense. There 
were neither proper parties, nor issue joined. It was made without 
notice to any one, without proof, and without hearing. Baillio vs. 
Wilson, 8 Mart. N. 8S. 348; Sue. Durnford, 1 Ann. 92; Marchand vs. 
Gracie, 2 La. 147; Gillespie vs. Day, 14 La. 289; Verret vs. Aubert, 6 
La. 353. The order is prima facie evidence of their capacities as widow 
and heir, but their recognition cannot preclude other heirs nor credi- 
tors from shewing the contrary. Glover vs. Doty, 1 Rob. 130. The 
transcript of the proceedings of the Plaquemine probate court in 
Edward S. Lampton’s succession therefore prove rem ipsam, and 
nothing more. Remy vs. Municipality, 8 Ann. 27; Wells on Res Adju- 
dicata, See. 14. 

The admissibility in evidence of the record of the Kentucky suit, 
and the effect to be given to it, is a more serious question. The oppo- 
nents contend it is admissible to prove eviction by title paramount, on 
the ground that in each State full faith and credit must be given to 
the judicial proceedings of every other State, and a number of common 
law authorities are cited to sustain the doctrine that an evicted vendee 
can use the record of the judgment of eviction as evidence that the 
recovery was upon title paramount. 

It must be observed that not only were Elizabeth and Julia Lampton 
not parties to the Kentucky suit, but the judgment of eviction therein 
rests solely upon the determination of the latter’s status. There could 
not have been a judgment of eviction unless Julia Lampton had been 
adjudged not to be Edward Lampton’s legitimate child. The investi- 

gation of her parentage and legitimacy, and the judicial ascertaiment 
and declaration that she was not the issue of Edward Lampton, 
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begotten in lawful wedlock, was more than the pivot upon which the 
case turned. It was its only foundation. 

A judgment or decree is always evidence of the fact that such judg- 
ment or decree was rendered, and of the legal consequences of that fact, 
whoever were the parties to the suit in which it was rendered. Wells 
on Res Adjudicata, Sec. 354, citing Baylor vs. Dejarnette, 13 Gratt. 
163; Barr vs. Gratz Heirs, 4 Wheat. 213; 1 Stark Ev. 18; 1 Greenl. Ev. 
See. 538. The record of the Kentucky suit, if admitted not only to 
prove that fact and its consequences, but the verity of another alleged 
fact that is the basis of the suit, would determine the status of Julia 
Lampton without notice to her or hearing. Neither our jurisprudence 
nor that of Kentucky sanction such doctrine, the consequences of 
which, if established, would be so far-reaching as to penetrate every 
avenue of social and business life. If the validity of one’s marriage, 
the legitimacy of birth, and the title to one’s property can be conclu- 
sively settled by the judgment of a court in a suit to which one is 
neither party nor privy, without actual or constructive notice or vol- 
untary appearance, the foundations of the family and society would be 
shaken, and the rights of property imperilled. Happily no such con- 
sequences can follow the right application of the constitutional require- 
ment to give full faith and credit to judicial proceedings in other 
States. Wells on Res Adjudicata, See. 519. 

Kling vs. Sejour, 4 Ann. 129, is parallel with the case at bar in this: 
the defendants in New Orleans sold to the plaintiff a tract of land in 
Mississippi by the common law form of deed of bargain and sale with 
full warranty. The plaintiff alleged that since his possession a suit 
had been instituted against him, and judgment rendered against him. 
The action is based upon this judgment and eviction as a breach of 
the warranty, and it is even stated that Sejour was cited in warranty, 
and defended the suit by counsel. The Court say: Sejour was not 
made a party, there was no judgment against him. It is impossible to 
hold him bound by either the notice of the action of ejectment to his 
son, or this latter’s employment of counsel. P. 133. 

In MeNairy vs. Bell, 5 Rob. 418, it was held that without service of 
citation or appearance a judgment is per se of no effect, and due notice 
of the suit must have been given to a party to give the court jurisdic- 
tion of his person. 

The judgment of the Court of Kentucky has no greater force here 
than there. Neither the constitutional mandate nor the comity of 
States require that authenticated judgments from a State shall have 
greater force without its courts than within them. 

There are several cases cited from Marshall’s and Bibb’s Reports in 
the briefs, which we were unable to examine (those books having beea 
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lost from the State library) wherein it is said it was decided that the 
record of a case, in which there was judgment of eviction, is not evi- 
dence of paramount title against one not a party to the suit, and all 
the parties were citizens of Kentucky. Gaither vs. Brooks, 1 Marsh. 
304; Booker vs. Bell, 3 Bibb, 175. 

Cobb vs. Haynes, 8 B. Monroe, 139, is cited on both sides, in which 
the facts are: John Haynes gave bond in Virginia as administrator of 
Scott’s succession there with William Haynes and Cobb as sureties, 
and another bond with Milliner Haynes and another as sureties. 
Scott’s heirs sued John Haynes and his sureties on the bonds in Vir- 
ginia, and had judgment. Process was actually served upon all the 
defendants except William Haynes, and constructively upon him by 
publication. Cobb, one of the sureties, paid the judgment. Milliner 
Haynes had removed from Virginia to Kentucky during the progress 
of the suit, and Cobb instituted suit in Kentucky against him and 
William Haynes, who throughout was a resident of that State. The 
Court held that Wm. Haynes, having been a citizen of Kentucky when 
the suit was instituted and there being no actual service on him, but 
only constructive notice of the suit, the judgment of the Virginia Court 
was null as to him. 

We are of opinion that the record of the suit in Kentucky, whereto 
Julia Lampton was neither party nor privy, is inadmissible to prove 
anything but the fact that such suit was instituted and prosecuted to 
judgment, which resulted in eviction of the defendants therein from 
the lands in question. 

While the suit was in progress in Kentucky the depositions of many 
witnesses resident in Plaquemine Parish were taken for evidence in 
the cause. The opponents offer all this testimony in the case at bar, 
and its reception was objected to on the same ground as was made in 
the offer of the record just considered, because Julia Lampton was not 
a party and could not be affected thereby. The objection was good 
and must be sustained. 

The opponents then offered the testimony of Mrs. Harris, given 
orally in open court in the suit of Beauregard, curator, vs. Lampton, 
which was objected to on the ground that the opponents are estopped 
by their pleadings from attacking the status of Julia Lampton. 

The petition of the opponents is elaborately drafted, and sets forth 


all the proceedings had in this State and Kentucky. As to the former, — 


it alleges that Elizabeth and Julia Lampton “ were at their instance 
put in possession of the property belonging to Edward Lampton’s suc- 
cession under benefit of inventory, that is on their rendering themselves 
liable for the debts of the succession to the value of the property in- 
ventoried,” and further on, that “they are entitled to recover from 
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the succession of Julia A. Lampton, who in her lifetime voluntarily 
assumed the responsibility of Edward S. Lampton,” the sum of, ete. 

The petition was doubtless drafted.in view of what was said on this 
matter in the opinion of this Court read in deciding the appeal in the 
former case, as follows: “ It does not even appear that the creditors, 
who provoked the new administration, ever even demanded payment 
from the beneficiary heir, who had expressly assumed the payment of 
succession debts to the extent of the value of the succession property. 
Conceding that she would have refused payment, she was open to suit 
by them in the ordinary tribunals, and as she remained in possession 
of the property, and as it is not made to appear that she had either 
alienated or encumbered it, we cannot perceive why this remedy was 
not perfectly effective. Her status as heir was a matter which credi- 
ters could in no case have any right or interest to contest. It was no 
concern of theirs, since their rights of payment were superior to the 
claim of any heir.” Beauregard vs. Lampton, 33 Ann. 831. 

The object in introducing this testimony was to shew that Julia 
Lampton was not the child of Edward Lampton. She had voluntarily 
assumed the position of his heir, had procured an order of court giving 
her possession of the property which was liable for this debt, and was 
the only person that could be sued for its recovery. To claim then, 
that sinee it was only as his child that she was recognised as heir, and 
that the opponents by suing her for Edward Lampton’s debt admitted 
her filiation, is to construct a legal net-work too fragile for its purpose. 
The creditors of Edward Lampton sue her because of her voluntary 
assumption of responsibility for his debts, made in legal proceedings 
provoked by herself. 

Another objection, that Julia Lampton was not a party to that suit 
also, is not considered in the brief of the party in whose behalf it was 
made, but it isuntenable. The plaintiff in that suit is virtually the 
opponent here, and the defendant was Julia Lampton herself. The 
witness was absent and could not be procured. In such ease, where 
there has been opportunity for cross-examination, the testimony may 
be used by either party. Hennen vs. Monro, 4 Mart. N. 8. 449; Con- 
way vs. Erwin, ] Ann. 391. Perfect identity or mutuality of all the 
parties is not necessary in order to admit the testimony of an absent 
witness taken in a former suit. Clossman vs. Barbancey, 7 Rob. 458. 

The lower Judge exeluded the testimony. It should have been 
admitted. Itisin the record asa part of a bill of exception. The 
witness explicitly states that she derived her information that Julia 
Lampton was not the child of Edward Lampton from the woman her- 
self—that Julia Lampton had told her that her father’s name was 
Rogers, and she was born before her mother’s marriage with Edward 
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Lampton, or before their concubinage, if that was the relation between 
them. It is stated in the brief Julia Lampton was actually present in 
court when this testimony was given. She was legally present. The suit 
was against her, and the main point to be established by the suit was 
precisely that on which this witness thus testified. She did not attempt 
to disprove it. She was a legal witness, and did not offer to testify. 
The weight of the testimony is immensely augmented by that fact. 
Whart. Ev., $486; School Bd. vs. Trimble, 33 Ann. 1073; King vs. 
Atkins, Ibid. 1063. 

The plea of prescription is opposed to the demand of the creditors in 
that Julia Lampton bad been in possession of the estate more than ten 
years under color of title. 

This suit is not for the recovery of an immovable, but of a debt, and 
for judgment for money. Even if it were, we do not think an ex parte 
order of court of the kind hereinbefore described is such title 
as is meant by the Code when fixing the term of prescription for 
immovables. 

The Judge below admitted evidence which we have excluded, and 
excluded evidence which we have admitted, but we have reached the 
same conclusion. He gave judgment for fourteen thousand seven 
hundred and fifty dollars with five per cent. per annum interest from 
March 26, 1872, and costs. 

The judgment is affirmed. 





On REHEARING. 


We are satisfied that the rejection of the depositions of witnesses, 
taken in Plaquemine Parish and used in the Kentucky suit, was error. 
The record contains the admission that the witnesses are dead, and 
their testimony was offered for the sole purpose of proving pedigree. 

The general rule is that depositions relating to pedigree, where rep- 
utation would be evidence, are admissible even against strangers. | 
Greenl. Ev. $555. It is put in another form directly applicable to this 
case: a deposition of a witness since dead, proving the pedigree of a 
plaintiff, may be offered in evidence, although it was taken in another 
case between different persons and on a different subject. Weeks’ 
Law of Depositions, § 477; Lessee of Barnet vs. Day, 3 Wash. Cir. C. 
Rep. 243. 

The rule has been found so necessary that even the contents of ez 
parte affidavits to prove pedigree, made several years before, have 
been held admissible as hearsay, there being no evidence of any actual 
suit on the subject at that time. Hurst vs. Jones, 1 Wall. jr. 373; 
Colvert vs. Millstead, 5 Leigh, 88. 
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These depositions being admitted, the proof that Julia Lampton was 
not the child of Edward Lamptun is so overwhelming as to be to all 
appearance incontrovertible. 

It cannot be pretended the issue of filiation was not tendered in the 
pleadings. They speak for themselves, and without reciting the aver- 
ments therein made by the plaintiffs, it is patent from those of the 
defendant that both were striking at the same object. 

The executor repeats it at every stage of his defence. His first 
ground of exception is that the plaintiffs ‘‘ can no longer contest her 
legitimacy,”—the second, that her undisturbed possession was under 
an order of court ‘‘ recognising her as sole heir,”—the third, that her 
“status as legitimate daughter of Edward Lampton has been estab- 
lished by a competent court of her domicile which has never been 
impeached,”—and in the answer it is renewed, “that her status as 
daughter and heir of Edward S. Lampton cannot be attacked by pro- 
ceedings in a foreign tribunal, to which she was not a party.” 

The issue was tendered and accepted, the defendant emphasising it 
with point. If we refuse to remand, and the defendant really has evi- 
dence which was not used because under the ruling of the lower court 
it was unnecessary, great injustice will be done, and an additional 
reason is suggested in the amount of the judgment which is claimed to 
be excessive, and beyond the value of the succession. 

It is therefore ordered and decreed that our former judgment is set 
aside, the judgment of the lower court is avoided and annulled, and 
the case is remanded to be proceeded with in accordance with the 
rulings in this and our former opinion, the costs of appeal to await the 
final decision of the cause. 








No. 8589. 


THE PRESIDENT AND DIRECTORS OF THE CONSOLIDATED ASSOCIATION 
OF THE PLANTERS OF LOUISIANA VS. GEORGE J. LORD. 


The judicial decree rendered in 1842, declaring the charter of the plaintiff forfeited, termi- 
nated its corporate existence. 

The Act of 1847 laid upon the managers and directors of the plaintiff the duty of requiring ef 
the stockholders such annual payments as would accumulate a fund sufficient to meet the 
obligations of the State, restricting them only in this, that the equal instalments should 
run from one to seventeen years. : 

When the managers and directors accepted the terms offered them by the State in this Act, 
and levied a contribution of six dollars on each share of every stockholder as sufficient to 
meet the obligations of the State issued for this Association, a contract was thereby made 
by and between the State and the stockholders which neither can be permitted to violate. 

The attempt of the State, by the Act of 1878, to impose a further contribution of forty dollars 
per share upon each stockholder, is a violation of this contract, and cannot be enforced. 

The annual contributions of six dollars per share are prescriptible in five years. 


PPEAL from the Civil District Court for the Parish of Orleans, 


Rightor, J. 
54 
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J. C. Egan, Attorney General, and John McEnery for Plaintiffs and 


Appellees : 


1. 


1. 


‘*One who contracts with what he acknowledges to be and treats as a corporation, inour- 
ring obligations ip its favor, is estopped from denying its corporate existence, particularly 
when the obligations are sought to be enforced.” Latolais, Administratrix, vs. Citizeas’ 
Bank of Louisiana. 

‘“‘ Although a corporation had expired by limitation, and judgment of forfeiture of charter 
had also been pronounced against it on behalf of the State, yet, when, from the natare 
and objects of the institution, a power to liquidate its affairs after the expiration of its 
charter might have been foreseen as absolutely necessary, the power to accept from the 
State an extension of the charter for the purpose of liquidation will be implied; and this 
extension enabled it to sue a defaulting stockholder, notwithstanding the enabling statute 
was passed subsequent both to the decree of forfeiture and the expiration of the charter 
by limitation.” 7 An. 319. 

‘There is no prescription of obligations of individuals for the security of stock subacribed 
and unpaid us long as the liquidation of the company continues.” 12 An. 528; 27 An. 535. 
By Act No. 19, Sec. 14, of 1827, the liability of the stockholders depended upon the pay- 
ment of the debts of the corporation; and not until after its debts had been paid and 
settled was the entire stock obligation due, and no prescription could pussibly begin to 
run until after that date. 


J. A. Campbell on the same side. 


R. H. Marr and Jules Lavergne for Defendant and Appellant: 


The Act 100 of 1847 was a contract between the State and the stockholders of the Con. 
solidated Association ; and it fixes definitively the rights and obligations of both parties. 
The amount to be contributed by the stockholders having been fixed by that Act, the 
State is debarred from requiring any additional contribution by them. 


. Every stockholder has the right to invoke the benefit of that Act as fixing the entire 


amount to be contributed by him, and as a bar to any claim for further contribution. 

The Act No. 20 of 1878 is in violation of the Constitution of the United States, Article 1, 
Section 10, in that it impairs the obligation of the contract created by the original charter 
of the Association ; and in that it impairs the obligation of the contract created by the 
Act No. 100 of 1847. 

The right to call upon the stockholders for contribution was exhausted in 1847. 

The right to call upon the stockholders for contribution accrued when the Association 
became insolvent ; and this right was barred by the lapse of more than thirty years from 
the date of the accruing of that right, and the passage of Act No. 20 of 1878, and the 
assessment made uader that Act in July, 1880. 


Chas. F. Claiborne and Blane & Butler on the same side. 


The opinion of the Court was delivered by 
BERMUDEZ, C.J. This is an action to recover from the defendant 


contributions assessed against him as stockholder of the Consolidated 
Association of the Planters of Louisiana, the payment of which is 
alleged to be secured by special mortgage on certain urban real estate. 


The contributions first claimed are of six dollars on each of his 22 


shares of $500 each, for five years, including 1865, with interest at 
eight per cent. They were levied under the provisions of Sec. 6 of Act 
100 of 1847, extending the liquidation of the Association. 


The contributions secondly claimed are of forty dollars on each of 
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the same shares, with like interest. They were imposed under the 
terms of Act 40 of 1878, providing for a final liquidation of the concern. 

Both contributions are claimed to satisfy an indebtedness to the 
State, and a liability incurred by her for the Association. 

Under the averment of her claim and of an interest in the recognition 
and enforcement of the demand the State intervened, joining and 
assisting plaintiffs. 

Numerous defenses were set up, which can be said substantially to 
be: that the petitioners have no standing in court; that their right of. 
action is barred by prescription; that the State is no creditor of the 
concern and has no interest in the litigation, and that, lacking a 
foundation, the claim must fail. 

From a judgment overruling the exception to plaintiffs’ capacity to 
sue, and referring other defenses set up in limine to the merits, and from 
another judgment cutitling the petitioners to recover, the defendant 
has appealed. 


On EXCEPTIONS. 


The plaintiffs were appointed under authority of Acts Nos. 113 of 
1853 and 40 of 1878, for the purpose of bringing the liquidation of the 
affairs of the concern to a final close. To that end they brought the 
present suit. The complaint is that they did not set forth their names, 
but merely stated their official capacities. 

It was not requisite that they should have given their names. As 
corporate bodies and chartered institutions can, during their existence, 
act judicially under the name or title given them in the act of incor- 
poration, without mentioning the names of the officers representing 
them, so, when those organizations have ceased to operate and are in’ 
liquidation, the parties entrusted with the winding up of their business 
can sue in their official capacities without stating their individual 
names. C. P. 112; 6 An. 542. The plaintiffs have made themselves 
sufficiently known to the defendant by designating their titles. 

Suits brought by persons as agents, or for the use of others, have 
often been decided to have been properly instituted, and defendants 
have been held to answer the demand. H. D. 1124. Had the defend- 
ant seasonably denied the existence of any person entitled to the 
capacity alleged, the plaintiffs could have been held before issue 
joined to identify themselves with the trust, but that denial was never. 
entered. 

The corporation was created in 1827. Its charter was modified in 
the year following. Its existence was to terminate in 1843; but in 
1842 its charter was judicially declared forfeited. 

In 1847, with the consent of the stockholders, an assessment was 
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levied and the period of liquidation was extended to 1865. In the year 
following the legislature authorized a continuation of the liquidation 
until the maturity of the bonds which the State had issued in aid of 
the institution. 

In 1878 an Act was passed directing a process of liquidation and 
providing for the continuation of previous officials, and for the appoint- 
ment of additional ones. This suit was brought by such officials. 

In the exercise of powers inherent to all well regulated governments 
over insolvent estates, the legislature was authorized to adopt the 
Acts which it passed for the liquidation of the business of the Asso- 
ciation. Those powers have constantly been exercised in Europe, in 
our sister States and in our own, in some form or other. 12 An. 288; 
10 R. 460; 7 An. 319; 5 An. 470; 7 An. 286; 6 An. 457; 5 An. 740. 

The plaintiffs are rightfully in court and can sue as they have done. 
A payment made to them in their official capacity, of any sum due to 
the concern, would exonerate the debtor and conelude the: organization 
and all interested therein. 9 An. 265; 7 An. 114; 8 An. 132; 9 An. 
341. . 

' The exception to the right of plaintiffs to represent the concern in 
this suit and to the mode in which they have appeared in court to rep- 
resent it was not well taken and was properly overruled. The other 
defenses advanced in limine could not be dealt with as exceptions and 
were properly referred to the merits, to which they really belong. 
The reference could occasion defendant no injury. 


ON THE MERITs. 

We think proper to premise that, although it is admitted that the 
State has filed an intervention, we have failed to discover it in the 
transcript. It was agreed, however, that the defenses raised against 
the plaintiffs would be deemed as urged against the State. 

From the lengthy and elaborate answer of the defendant and the 
oral and printed arguments, all of which strenuously deny any liability 
either to the concern or to the State, the main defenses may be con- 
sidered as being : 

- That the claim is prescribed; that the debt was novated and the 
mortgage extinguished ; that, by the payment of certain instalments 
levied under the Act of 1847, the stockholders were completely dis- 
charged ; that each stockholder can be held only for his share of the 
debts of the Association and not for the delinquency of other stock- 
holders or deficiency of the: property mortgaged; that this pro- 
portion should be computed on the original 6,000 shares subscribed ; 
that not more than five per cent. can be claimed on arreared contribu- 
tions; that the stockholders have a right to pay such proportion in 
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any bond issued by the State, under the Funding Act of 1874, or the 
Constitution of 1879, that is; $60 for $100; and upon so doing, that 
they are entitled to a discharge from all indebtedness and to a cancel- 
lation of the mortgage originally consented on their property, solely 
tor the eventual payment of the shares subscribed for, and in no way 
for that of the bonds issued by the State. 

The demand and the defenses being stated, the merits must now 
be inquired into. 

The corporation having failed to raise the capital necessary for its 
banking operations by the negotiation of its bonds, which were 
authorized to be issued by the act of incorporation of 1827, the State 
became a stockholder, and under the Act of 1828, uttered her own 
bonds, acknowledging therein an indebtedness to the corporation, by 
whose endorsement they were to be transferrable. The officers of the 

corporation endorsed the bonds, with «a stipulation of. its liability 
therefor, disposed of them, received the proceeds and applied the 
same to its purposes. The payment or reimbursement of those bonds 
was secured by a pledge of all the assets of the corporation, including 
the mortgage consented by the stockholders to make certain the pay- 
ment of the shares subscribed for by them. The payment of those 
bonds was, from time to time, extended. A large number of the same 
was funded under the Funding Act of 1874 by. the holders, who, upon 
receiving from the State other bonds of hers in discharge of their 
claim against her, ceded and transferred unto her all their right, title 
and interest in and to the same and to the securities guaranteeing the 
payment or reimbursement thereof, fully subrogating the State thereto. 

. The State then became a creditor of the concern for the amount of 
the bonds funded, or, at least, for the amount of the bonds given in 
place thereof, acquiring, both by conventional and legal subrogation, 
all the rights which the. holders of the funded bonds could have exer- 
cised against the Association to coerce payment. 

It is not correct to say that. it was essential for the State to have 
paid in money the bondholders, in order to be subrogated by them to 
their rights. It was optioual with them to aecept either money, or 
any other valuable consideration for the cession and subrogation, The 
transfer could have taken place even without any consideration. The 
cession, transfer and subrogation cauld have been made as a benevo- 
lence, or as a gratuity. 

But it was not necessary that there should be any conventional sub- 
regation. As the concern was bound for the payment of the bonds 
with the State, or the State was liable with it and for it, the State had 
an interest to acquit or discharge the debt as far as she was concerned, 

and she could do so on terms acceptable to the holders and most suit- 
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able to her interest. She obtained thereby her release from the hold- 
ers, With a curtailment of 40 per cent. on the dollar. Whether this 
partial release accrues to the benefit of the State alone or to that of 
the concern also, is a question which is not presented in this case, and 
which does not require a decision presently. It will be time to deter- 
mine it when the issue will be properly submitted. 

It is for the purpose of meeting the indebteduess in favor of the State, 
as also of paying what unfunded State bonds may exist, that the con- 
tributions, particularly that of $40 per share, have been raised. 

The liability of the Association for the payment of the bonds of the 
State was constantly acknowledged by it. It was recognized in the 
Forstall case, lately decided, 34 An. p. 770, O. B. 56, fo. 1032. That 
acknowledgment concludes absolutely both itself and the stockholders. 
It cannot, therefore, plead an extinction of it, either by prescription, 
novation or otherwise. Its liability therefor is commensurate with 
that of the stockholders, which extends ratably to the amount of their 
subscription for stock, secured by mortgage on the property subjected 
thereto, or so much of said subscription as may be necessary to satisfy 
the liability for the bonds. 18 An. 310; 24 An. 405. 

The right of holders for payment was declared to be imprescriptible 
the State not being suable. 30 An. 611. The obligation of the Asso- 
ciation, whatever it was, to discharge the obligations which the State 
had incurred for its benefit, was co-extensive with the responsibility 
of the State. The securities guaranteeing the fulfilment of that obli- 
gation have continued unimpaired, unless prescribed, and will so re- 
main until the liability secured shall have been satisfied. 

The defense, as against both the plaintiffs and the State, that the 
latter is no creditor and that no call can be made to pay a debt which 
has no existence, would have been formidable, indeed, destructive of 
the action, if founded ; but such is not the case. 

It is undeniable that, in 1850, when he purchased from the Mechan-> 
ics’ & Traders’ Bank the property on which the mortgage is claimed, 
the defendant acquired, at the same time, the twenty-two shares which 
had been previously bought from Widow Duplessis, an original stock- 
holder, and that he assumed, or took the reversion of the mortgage 
given by her to secure the payment of that stock, then valued at 3500 
per share, $11,000 in all. In 1850, the defendant then stood in the 
same condition as Mrs. Duplessis, vested with the same rights and 
subjected to the same obligations. 

The history of the Association, the object, tenor and character of its: 
charter, the vicissitudes through which its stockholders, its creditors, 
the State have passed, the tale of its protracted and onerous liquida- 
tion are familiar to the jurisprudence of this State. In some twelve 
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cases has the highest Court had occasion to consider the same. 2 An. 
1012, 776; 3 An, 552; 7 Av, 319; 10 An. 591; 24 An. 519; 27 An. 535; 
30: An. 611, 980, 1151; 34 An. 770, O. B. 56, fo. 1032. The legislation 
concerning it covers no less than sixty-five pages of the statute books. 

It is needless, therefore, to enlarge what has already been said on 
the subject. It suffices, for the purposes of this case, to know that the 
Association has long since ceased to be a going institution, and that 
the liquidation of its affairs was entered upon. The corporation ceased 
business, but it never disbanded. It continually remained under the 
charge and administration of officials recognized by law. \ 

In order to accomplish the liquidation it was necessary, on the one\ \ ; 
hand, to ascertain the debts and liabilities, the assets and resources, \ reve c 
and on the other, in the event of deficiency or deficit, or, in other ; ba 4 
words, of inability to pay, or insolvency, the right accrued to collect, si 
without obstruction from the stockholders, contributions wherewith tq / 
meet the indebtedness of the concern. 9 An. 265, 341. 

It is important to note that the mortgage originally consented was 
furnished to secure the payment of the value of the stock subscribed 
for, and also to secure the payment of the bonds to be issued by the 
coneern at 5, 10 and 15 years, for the purpose of raising the capital 
necessary for banking operations. It was on the failure of the insti- 
tution thus to raise the capital that the State, becoming a stockholder 
in 1828, issued her bonds, the payment of which, fixed to June, 1843, 
became secured in the manner indicated by Act No. 19 of that year. 

In 1830, the legislature granted two years after the expiration of the 
charter in 1843 to close the affairs of the Association. In 1835, the 
payment of the bonds of the State was postponed to June, 1848. In 
1843, the assets of the Association were taken possession of by the 
State, so to remain under her management until final payment of all 
the bonds issued by her in its favor. In 1847, the bonds were extended 
6,9, 12,15 and 18 years, and a contribution was authorized to be 
raised, sufficient to meet the obligations of the State, to be divided 
into instalments running from one to seventeen vears. 

In 1853, by Act 113, the president and directors, constituted in 
accordance therewith, became and remained the sole liquidators, rep- 
resenting both the eerporation and the State, and as such were entitled 
to the possession and exclusive management of the assets and affairs 
thereof. 

In 1866, the legislature authorized a further postponement of the 
payment of the bonds of the State for ten years and a prolongation of 
the liquidation of the concern until the maturity of the bonds thus 
extended. 

A careful and attentive survey of the whole legislation, however 
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obscure, on the subject of this Association, satisfies the mind that the 
right of action against the stockholders for the payment of their shares 
in whole or in part, was not an absolute, unconditional one, but an 
eventual one, not to arise unless in a contingency, a deficiency in the 
assets, an inability to pay, until a call for that purpose had been actu- 
ally made. Hence, that right accrued only the moment the assessed 
instalments matured, and becoming exigible, were demanded. 

* The contribution called for in 1847 was of &6 per share, during 17 

years. The defendant has paid all, up to 1860, but since has failed to 

pay any. He pleads prescription in defense. 

‘ The proposition is unwholesome that prescription does not run on 

money claims of the description of those sued on against corporations, 

whether going or not. It is only where the claim has not ripened by 
the happening of a contingency, in contemplation for its maturity, that 
prescription does not run. 

The initial point in this case, when prescription began to run, was 
not precisely the happening of the contingency which justified the call 
for a contribution, but was the call itself. 

- The payment of the obligation of the stockholders to the Association 
ie secured by a mortgage and not by a pledge. It is the payment or 
ieee of the bonds of the State that was secured by a pledge. 

ence, the stockholders can plead prescription against the Association, 

while that defense cannot be set up against a claim of the bondholders, 
or of the State, although the pledge may itself be destroyed by 
prescription. 

This suit is not by a bondholder, or by the State subrogated, but by 
the Association for a partial payment of the shares secured by the 
mortgage. <A pledge keeps a debt alive, a mortgage does not. 

It does not appear that the stockholders have ever assumed the lia- 
bility of the Association or have, at any time, consented that their 
obligation in its favor and the mortgage guaranteeing it, be pledged 
to secure it. Whatever the effect of the pledge may be as to the Asso- 
ciation, it cannot prevent the stockholders from pleading prescription 
against the Association, when it seeks to enforce payment of the obli- 
gation pledged as a security for its debt. 

Prescription proves destructive of money claims owned by married 
women, minors and interdicted persons, the responsibility for permit- 
ting their extinguishment resting on the person who could have inter- 
rupted and prevented it from accruing and who did not do so. There 
is no reason why that mode of extinguishing obligations owned by 
corporations should not also prevail, in the absence of any statute of 
immunity taking them out of the rule governing such cases. 

. The liquidators should have brought suit, on the failure of the 
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defendant to respond, for the recovery of the contributions raised 
under the Act of 1847, or, at least, before. prescription could have ex- 
tinguished the right of action. This suit was instituted in 1881], far 
more than ten years after the maturity of the last instalment in 1865. 
3 An. 181; 9 An, 342; 13 An. 259. Whether the action was prescribed 
by five years it is not necessary to decide, as it was surely extinguished 
by the lapse of ten years. 

The suit for the five instalments, ending in 1865, must then abate in 
favor of the defendant. 

It now remains to be determined whether the plaintiffs can recover 
the contribution of $40 per share, assessed under the Act of 1878. 

That contribution is nothing but a part of the original debt con- 
tracted for the purchase of the shares, the payment of which was 
secured by conventional mortgage. The debt contracted was the 
value of the shares, which was to be paid at no specified date, but 
eventually only. 

In Clinton & Port Hudson R. R. Co. vs. Eason, 14 An. 876, although 
the plea of prescription was not sustained, the Court considering and 
discussing the very question and reviewing the previous ruling in 3 
An. 181; 9 An. 342; 7 An. 116; 13 An. 259; 12 An. 528, announced 
the doctrine, that where the liability of a. stockholder in an incorpo- 
rated company, on a mortgage given to secure the subscription to the 
capital stock depends on a future contingency, prescription does not 
begin to run unless that contingency has happened, which was to 
make the payment of the subscription demandable. We concur in 
that proposition, which we consider well founded in law. 

In the present instance the contribution of $40 was called under the 
provisions of the Act of 1878, and five years have not since elapsed. 

We will now proceed to consider summarily the other defenses, some 
of which could be considered as inconsistent and self-destructive. 

That of novation is not sustained by the evidence. The debt of the 
defendant to the Association is, in nature, what it was when Mrs. Du- 
plessis incurred it. It has not, in the least, been since changed or 
modified. This detense was rather designed to defeat the indebtedness 
to the State, but it cannot avail. The giving of new bonds in place of 
the old ones, although it discharged the liability of the State to the 
holder, was not destructive of the rights of such holder against the 
Association, rights which the State acquired, as was already said, both 
by a conventional and by a legal subrogation. 

The defense, if of any force, that the payment of all the instalments 
under the call made in 1847, operates as a discharge for the surplus of 
the subscription, cannot avail the defendant, as he has not paid them. 

55 
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That he is relieved by prescription from paying the contributions 
claimed is not an equivalent for payment. Prescription is not the coin 
recognized by creditors for the satisfaction of their claims. It is not 
money. 

The defense touching the quantum of liability, on the assumption 
that it could relieve the defendant, cannot be inquired into, in the 
absence of evidence to substantiate it. 

There may have been and, no doubt, there has been for a series of 
years, a deplorable maladministration of the affairs of the concern, 
but, at this late hour, the tardy complaint of the defendant cannot 
relieve him. He was not without remedy. He does not appear to 
have exercised any right, or sought any relief. For having slept on 
his rights, he can blame no one but himself. 6 An. 457; 7 An. 114; 9 
An. 341. 

The evidence does not show that the contribution of $40 is not what 
it should have been, or that it is excessive. 25 An. 136. 

The defense touching the rate of interest is well founded. There is 
nothing in the record to show that a higher rate than that allowed by 
law was ever agreed to by the stockholders. The charter and the acts 
subsequently passed are absolutely reticent on the subject. To such 
effect was a previous ruling. 10 An. 611. 

The last defense, as to the mode in which the obligations of the con- 
cern, or of the stockholders to the State can be satisfied, cannot be 
passed upon in this case. The State is not now asking payment of the 
bonds issued by her. 

The judgment appealed from erroneously allowed the five instal- 
ments, the last of which matured in 1865, and also an interest higher 
than five per cent. on the contributions under the Act of 1878. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed, in so far as it allows the five instalments, 
aggregating six hundred and sixty dollars and the interest thereon, 
and interest higher than five per cent. on the contributions under the 
Act of 1878, of forty dollars per share, aggregating eight hundred and 
eighty dollars; that it be amended by striking therefrom said allow- 
ances, and that thus amended, it be affirmed, plaintiffs and appellees 
to pay costs of appeal. 





Fenner, J., recuses himself, on the ground of interest. 
Manning, J., takes no part, the case having been argued and sub- 
mitted before his appointment. 





On REHEARING. 
MANNING, J. The corporate existence of the Consolidated Associa- 
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tion was terminated by the judicial decree of forfeiture in November, 
1842, made at the instance of the State. Doubtless in anticipation of 
this decree, the State had already provided by the Act of that year, 
that the management of the property Banks, when their charters 
were adjudged to have been forfeited, should be confided to persons 
appointed by the State. Inmediately after the decree of forfeiture 
the State by legislative expression declared that the assets of this 
Bank are and shall remain in the possession and under the exclusive 
management of the State until final payment of all the State bonds 
issued in its favor, Acts 1843, p. 56. The Governor accordingly 
appointed managers who took charge of the affairs of the Bank. 

This exclusive management by the State ceased in 1847, when the State 
proposed by a legislative act that the stockholders should participate 
in the management, and should elect three of the managers, the State 
continuing to appoint the others. This Board, thus composed, was 
authorized to extend the bonds of the State issued for this Bank to 
periods ranging from six to eighteen years, and enacted that the 
liquidation of the Bank ‘‘ may be continued until the maturity and 
payment of the bonds thus extended.” This was a permissive conutin- 
uation until 1865. It was not imperative that it should be thus 
prolonged. 

This important Act further laid upon the managers and directors 
the duty of requiring of the stockholders such annual payments as 
would accumulate a fund sufficient to meet the obligations of the State, 
restricting them only in this, that the equal instalments should run 
from one to seventeen years. Acts 1847, p. 76. 

The managers thereupon by resolutions determined that under the 
above Act a contribution of six dollars per share shall be paid by 
each stockholder of this Association on June Ist, 1849, and on same 
day of each succeeding sixteen years; and that the sum due on the 
stock loans by the stockholders shall be divided into eighteen equal 
annual instalments to be paid on June 1, 1848, and every succeeding 
June for seventeen years. 

The stockholders then met, accepted this legislative Act tendered 
by the State, and voted to abide by the arrangement and settlement 
therein provided. The managers and directors had ascertained by 
careful calculation that an assessment of $102 per share would accu- 
mulate a fund sufficient te meet the obligations of the State in behalf 
of this Bank. It would produce $612,000, and all of this sum has been 
paid except thirteen thousand dollars. 

The limit of the time thus fixed for the liquidation of this Bank was 
June 30, 1865. That time expired and the liquidation was not ended; nor 
was it continued and extended before its expiration. The legislature 
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however assumed in 1866 to prolong this liquidation ten years * and no 
more,” but the stockholders were not consenting parties to this exten- 
sion, and appeared to have stood on their rights acquired under the Act 
of 1847. The State assumed more than this, viz., that this Bank was 
at that moment fully organized, whereas it had been over twenty years 
in liquidation, and the last Section of the Act of 1847 specially pro- 
vided that nothing therein should be so “ construed as to revive the 
charter, or permit any forfeited privileges ” to be exercised. 

The ten years’ extension of this Act expired in 1876 and the Bank 
was as far from being liquidated as when it began. The legislature 
appear to have abandoned it, and to have adhered to the emphatic “ no 
more” extension contained in the Act of 1866. Then one of the courts 
appointed a receiver of the defunct corporation, who took possession 
of its assets, and shortly afterwards some of the holders of the State 
bonds issued for it brought suit in the U.S. Cireuit Court to have it 
liquidated there, and three receivers supplanted the single one who 
had been appointed by the State court. This lasted until May, 1879, 
when a receiver pro tempore was appointed, who retained possession 
of the assets until June, 1880, when they were turned over to the State. 

Meanwhile the Act of 1878 was passed, under which the plaintiffs 
claim the right to demand the contributions which this defendant 
resists. But the State is the real plaintiff. The Attorney General 
appeared in her behalf. She has intervened and joined the nominal 
plaintiffs, and it is therefore the State that is seeking to enforce pay- 
ment of the contributions under both Acts of 1847 and 1878. 

It is against law and right, and yet more against equity and good 
conscience, that she should be upheld in it. It is against law because 
she tendered and proposed a settlement to the stockholders in the Act 
of 1847, which upon their acceptance of it became a contract with them, 
which she not only bound herself to perform, but took and held control 
of the affairs of the dead Association in order that she might perform 
it. Itis against equity because she has received what she at the out- 
set of her bargain, by herself proposed, estimated as sufficient to pro- 
tect her from her liability upon her bonds issued for the Association, 
and instead of applying it to the purposes for which she had exacted 
it, squandered it in riotous living. 

The horde of officers—president, vice-president, cashier, receivers, 
directors—pass before us in this record in lengthened procession, laden 
with salaries and plethoric with stipends, and the lean and slippered 
stockholder, gaunt from forty years’ exhaustion, at last holds up 
his hands in eager, passionate suppliance for relief from this insatiate, 
ever-recurring hunger for more contributions. For only five and a 
half years of the forty-one that has elapsed since the decree of 1842 
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terminated the corporate existence of the Association the expenses are 
thus summarized: 


Be Ws I, SORSIIIR so 0 ocisccccccecccsscosscess $ 7,988 03 
Bi, TE SRI 6 6 oni vecicccscoccccocsccosces 4,165 33 
Ris Ei ND hi cbteccdecsscenscsesencosen 2,165 31 
J. Calhoun, secretary, cashier, receiver............ 16,508 20 
Bie 60:06: 46:40:00 400000 900665066 0006840000 00000 19,546 08 
iki iadneicncecnededserecsennesenseeeecs 3,907 86 
Wee BUNUN, BONE is oc ccsccccecccccscvcescooess 3,239 93 
NT UD CN 6c ccccccccesccesccccocesssses 1,110 00 

$58,630 74 


That is the domestic expenditure from June, 1876, to January, 1882. 
Had it been used for the purchase of bonds, it would have bought 
them to the amount of $100,000. After the most liberal allowance for 
necessary expenses in conducting the liquidation since 1847, when the 
State proposed her mode of protecting herself, it is fair to assume that 
had the funds which the stockholders contributed not been wasted, the 
full number and amount of the State bonds could have been paid. It 
is not only fair to assume it, for if these figures are a sample of the 
forty-one years’ expenditures, it can be arithmetically proved to have 
been sufficient. 

The contribution of forty dollars per share now demanded, when six 
was deemed ample thirty-six years ago, of itself shews the waste of 
resources. The exaction of this ruinous contribution by the State, the 
party who has had control of the resources and committed or permitted 
the waste, is not justifiable in any aspect. 

One of the causes of this large exaction is that many of the stock- 
holders have become insolvent, and those who are solvent are assessed 
fer the whole. Even if the assessment of 1847 had not been made for 
the purpose of protecting the State, and been ample for it, the State 
cannot inerease the burden of each stockholder by holding him not 
only individually responsible, but each for the other. U.S. vs. Knox, 
12 Otto, 423; N. O. Gas Light Co. vs. Bennett, 6 Ann. 457. 

The defendant has paid the instalments or contributions under the 
Act of 1847—actually paid thirteen of them and is protected by pre- 
scription from the others. In law he owes nothing on. them, and has 
therefore discharged all liability for them. Whose laches and inaction 
permitted him to plead prescription successfully? But if he had not 
paid them, does that non-payment of contributions he owed justify 
the exaction of contributions he does not owe? If a stockholder has 
not paid those contributions, let him be compelled to pay them, but it 
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cannot be legally demanded of him that he shall make good the fund 
which the State has wasted. 

It is therefore ordered and decreed that our former decree is set 
aside, the judgment of the lower court is reversed, and that there be 
now judgment in favor of the defendant rejecting the demand of the 
plaintiff, and for costs. 





BermMupDeEz, C. J. I adhere to the previous opinion. 





CONCURRING OPINION. 

Pocné, J. In view of the fact that I had concurred in the previous 
decree, and of the extended and separate study which I have since 
devoted to the issues involved in this case, I deem it proper to add my 
views to the able opinion prepared by my associate. 

In our previous opinion in this case we refused to consider the de- 
fense urged as to the quantum of liability of stockholders to make up 
the deficit for the payment of the debts of the Association, on account 
of the bods issued for it by the State, and advanced the following 
reasons in support of our course: 

1. “The defense, if of any force, that the payment of all the instal- 
ments, under the call in 1847, operates as a discharge for the surplus 
of the subscription, cannot avail the defendant, as he has not paid 
them.” 

2. “ The defense touching the quantum of liability, on the assump- 
tion that it could relieve the defendant, cannot be inquired into in the 
absence of evidence to substantiate it.” 

After a thorough reéxamination of the record, a careful consideration 
of the argument of counsel for defendant on their application for re- 
hearing, and an exhaustive review of the authorities relied upon by 
them, I have reached the conclusion that we had, to a certain extent, 
misapprehended the exact nature of the defense on this point. 

As I now understand the proposition, the resistance is to the power 
of the Association to make any other call for contribution beyond that 
required under the provisions of Act 100 of 1847. 

The State has intervened, joining the plaintiff in the present case, 
and is, therefore, a party under the pleadings. Hence, to all intents 
and purposes, the issue presented in the controversy can be tested in 
the same way as though the State was the real plaintiff, seeking to 
enforce payment of the unpaid instalments of the call made under the 
Act of 1847, and of the contribution called for under the authority of 
Act No. 20 of 1878. ' 

I take it as an undeniable proposition, that this Association cease 
to be a going corporation since the 17th of November, 1842, when its 
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charter was judicially declared to be forfeited, and that the amount or 
extent of the liability of the stockholders to contribute ratably to the 
payment of the debts of the concern was fixed according to the finan- 
cial condition of the Bank at that date, and that the corporation was 
heneeforward powerless to perform any corporate act; nothing being 
then left to do but to proceed to a liquidation of the concern. 

Such was the understanding of the State authorities, and of all 
other parties concerned at the time, and hence, a liquidation of the 
Association was immediately ordered by legislative authority, under 
the provisions of Act No. 92 of 1843. 

Now, as the State had issued, for the credit of the Bank, all the 
bonds which were outstanding, and had secured her liability by a 
pledge on all the stock mortgages and other assets of the corporation, 
her only security and her exclusive safety consisted in a proper control 
of the assets of the concern. 

Hence, it is, that Section 3 of the Act provides: “ That the assets of 
the Consolidated Bank of the Planters of Louisiana are and shall 
remain in the possession and under the exclusive management of the 
State of Louisiana, until final payment of all the State bonds issued 
in its favor.” 

Proceeding in the liquidation the State authorities soon reached the 
conclusion that a eall on the stockholders was necessary to create a 
fund needed for the payment of the debts. 

This prompted further legislation on the subject, and culminated in 
Act No. 100 of 1847, which made ample provision to that effect. Sec- 
tion 6 ordered: “ That it shall be the duty of said managers and direec- 
tors to require such annual or periodical payment from the stock- 
holders of the Consolidated and Citizens’ Bank, independently of their 
stock obligations, as will accumulate a fund sufficient to meet, faith- 
fully and regularly, the obligations of the State for account of these 
Banks; provided, the amount required from the stockholders of the 
Consolidated Association be divided in equal instalments, running 
from one to seventeen years,” ete. 

In obedience to this mandate the board of directors of the plaintiff 
Company met on the 6th of June, 1847, and adopted the following 
resolution : ‘ 

‘*Résolu qu’aux termes de l’acte approuvé le 6 avril 1847, une con- 
tribution de six piastres par action sera payable par chaque action- 
naire de l’Association Consolidée le ler de juin de année 1849 et le ler 
de juin de chacune des seize années qui suivront.” 

This contribution was equivalent to a call of $102 per share, and the 
number of shares being 6,000, the total amount contemplated in the 
eall was, therefore, $612,000. 
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The resolution was made in express compliance with the require- 
ments of the Act; it must have been preceded by an examination into 
the financial condition of the concern, and it must have been predi- 
cated on a full statement of the debts to be paid, and the amount of 
the assets then held in pledge by the State. Hence, the resolution of 
the Board must be construed asa declaration from the State to the | 
stockholders, that a payment of #102 on each and every share held by 
them’ would release them from any and all liability as stockholders, on 
account of the bonds issued by the State in favor of the corporation. 

This declaration when acted on and accepted, as it was, by the 
stockholders, ripened into an inviolable contract between the State 
and the stockholder. If any stockholder, having no loan mortgage, 
had then stepped up to the Bank, and had paid in full the amount 
which was exigible only by instalments in seventeen years, it will 
hardly be gainsayed that he was entitled to a full discharge. How 
then can it be conceived that, in the legislative mind, any other call 
was then possibly contemplated ? 

The well known history of this interminable liquidation informs us 
that this contract has not been faithfully executed by the board en- 
trusted with its management, and the subsequent insolvency of a large 
number of the stockholders has rendered impossible any collection 
from them. 

Although the law provided very rigorous measures to secure and 
enforce the payment of the instalments under the call, such as pledges 
on growing crops and the like, it appears that many instalments remain 
unpaid. It appears further, that by means of large, useless and ex- 
travagant expenditures, in the shape of unnecessary salaries and 
lawyer’s fees, a considerable proportion of the assets realized have been 
misappropriated, and that a large deficiency still exists, to supply 
which an additional call of forty dollars per share has been made by 
the board of directors under authority of Act No. 20 of 1878. 

Without the necessity of passing upon the alleged unconstitution- 
ality of that Act and of the Act of 1866, under which this liquidation, 
which was to have legally terminated in 1865, has secured a new lease 
of life, it is safe to conclude that, under the effect of its own legislation 
and under its solemn contract with the stockholders of this corpora- 
tion, the possession and control of whose assets was taken by the 
State and administered under her instructions and under her authority, 
the State alone must be held reponsible for all the acts of maladminis- 
tration and spoliation, including the unwarranted interference of a 
federal court, which have together brought about the result with 
which we are now concerned. 

By her own acts the State has placed herself in the attitude of a 
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creditor who accepts the surrender of his debtor and undertakes to 
husband the latter’s resources. Such a creditor could find no relief in 
the courts, if his failure to realize assets sufficient to satisfy his claim 
could be traced to the negligence and mismanagement of his own 
agents and employees. The neglect of duty and other unauthorized 
acts of the officers of the State, in this liquidation, have been expressly 
acknowledged and proclaimed by the legislature in the preamble of 
Act No. 20 of 1878. 

For the reasons given in our previous opinion, the plea of pre- 
scription against the unpaid instalments claimed of the defendant, 
under the Act of 1847, must be sustained. 

I, therefore, concur in the decree. 








No. 7872. 


THERESA BAUMGARDEN, CURATRIX, Vs. JUSTIN J. LANGLES. 


Evidence as to mental condition, acts and conduct of a party prior to and up to the time of a 
contract, which would not sustain a proceeding for his interdiction, is not sufficient to es- 
tablish his incapacity to consent te a contract. The law protects persons physically and 
mentally weakened by disease, even though not to an extent sufficient absolutely to 
destroy contracting capacity, against fraud, undue influence and overreaching by persons 
dealing with them; but, in this case, such circumstances are not established as would 
justify the annulment of the contract on any ground. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


W. B. Koontz for Plaintiff and Appellant: 


A degree of mental derangement, or imbecility of mind, that induces the belief that the 
party was incapable of fully comprehending the effect and consequences of his acts ; or 
that he is so weak as to be almost an instrament in the hands of the person seeking to 
obtain the advantage, will avoid a sale. Baidwin vs. Dunton, 40 Illinois Rep. 192. 

2. A contract entered into with a person of insane mind is void fer want of consent. R. C. 
C. 402. 

3. Consent to a contract is void if produced by violence er threats. R.C. C. 1850. 

4. Fraud vitiates all contracts. R.C. C. 1847. 

5. Fraud may be proved by simple or legal presumptions, as well as by other evidence. R. 
C. C. 1848, 

6. A contract of persons of weak understanding will be held void if the party has not exer- 
cised a deliberate judgment, or has been imposed upon, or circumvented by cunning or 
undue influences. Holland vs. Miller, 12 An. 624; 1 Story Equity Jurisprudence, Sec- 
tion 238. 

%. Contracts with weak minded persons will be closely scrutinized, and a presumption of 
fraud arises upon proof of over influence, or any advantage, improperly taken, which 
would not arise in a strong minded person. Chevalier vs. Whateley, 12 An. 652; Story on 
Sales, Section 182. 

8 A lucid interval is not a simple remission of the disease, but a temporary cure, requiring 

time for its development. 6 An. 104. 
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Thos. J. Semmes and A. B. Phillips for Defendant and Appellee. 





The opinion of the Court was delivered by 

FENNER, J. Nicholas A. Baumgarden and Justin J. Langles were, 
in 1877 and for some years previously, equal partners in the bakery 
business known as the *‘ Commercial Bakery.” 

On the 3lst of December, 1877, by an act of sale passed before Jas. | 
Fahey, notary public, Baumgarden sold and transferred to Langles all 
his right and title in the said business, including the real estate con- 
nected therewith and owned jointly by the partners, the assets, ma- 
chinery, apparatus, book accounts, cash on hand, good-will, etc., for 
the price of forty-five thousand dollars. 

On the 2lst of May, 1878, Baumgarden was interdicted, and died, 
insane, on the 23d April, 1879. His wife was qualified as his curatrix in 
the interdiction proceedings, and, on the 30th of December, 1878, filed 
the present action, the object of which is to annul the sale above men- 
tioned, on two grounds: 

1. Notorious insanity at the date of the sale, rendering Baumgarden 
incapable of validly consenting thereto. 

2. Fraud, in that defendant, being well aware of Baumgarden’s 
mental weakness, took advantage thereof and, by threats, improper 
influences, and false and fraudulent representations, induced him to 
make said sale for a price much less than the value of the thing sold. 

As to the first ground, a careful study of the record convinces us 
that a proceeding for the interdiction of Baumgarden, based upon the 
evidence therein contained as to his mental and physical condition and 
as to his actions and conduct prior and up to the date of this sale, 
must necessarily have failed. 

This is the first test to be applied in a case of this kind. Evidence 
which would not avail to provoke a decree of interdiction is insuffi- 
cient to establish a decree of insanity or mental imbecility destroying 
& person’s capacity to contract. More than this, however, is required 
to invalidate the contract on this ground; for, under the Code, for this 
purpose it is necessary not only to establish the mental incapacity, 
but also that it was notorious, or, at least, that “the person who con- 
tracted with him was acquainted with his incapacity.” C.C. 402, 
1788, Section 2. 

Both of these elements are certainly wanting in the instant case ; 
for the question now in hand is not whether Baumgaréen was, to 
® certain extent, mentally and physically weakened by disease, but 
whether he was so affected to a degree rendering him incapable of 
validly consenting to a contract and so a fit subject for interdiction. 

It is to be borne in mind that Langles stood in relations with Baum- 
garden which rendered his dealing with him rather than with another 
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a matter of necessity and not of choice. He was his partner. He 
desired to terminate that partnership and to liquidate its affairs. He 
had a legal right to do so. He had the right to do so by amicable 
agreement, if Baumgarden was mentally capable of contracting. The 
question, then, for him to determine was whether Baumgarden was so 
capable. If he believed him to be so, and if he was not notoriously 
otherwise, he had the right to contract with him, and such contract 
cannot be annulled for want of capacity to contract. 

Baumgarden’s infirmities and Langles’ knowledge of them, far from 
being obstacles to entering into such a contract, were powerful and 
proper motives inducing thereto, because they impaired the value of 
Baumgarden’s services to the partnership; and unless those infirmities 
were such as rendered him legally incapable of contracting, and Lan- 
gles knew them to be so, their existence and Langles’ knowledge of 
them were not sufficient, per se, to annul the contract. 

We fully recognize the fact, however, that a person may be mentally 
and physically weakened by disease, without being legally incapaci- 
tated to contract, and the law extends its sheltering arms over such 
persons to the extent of scrutinizing contracts made by them and 
protecting them from imposition, undue influence, improper advan- 
tage and other fraudulent conduct by persons dealing with them. 
Holland vs. Miller, 12 An. 624; Chevalier vs. Whately, id. 652. 

Undoubtedly, the condition of Baumgarden was such that, if we 
were satisfied that Langles had been guilty of such conduct, we should 
not hesitate to afford relief. We find no concealment, no misrepre- 
sentation, no threats, no improper influénce, and no advantage. 

The proposition to sell out came originally from Baumgarden. Lan- 
gles’ offer of a price was a give or take offer. Baumgarden, shrewdly 
and intelligently, insisted upon and obtained more advantageous 
terms. The transaction was conducted openly and with the knowledge 
of his wife and friends, and finally executed under the supervision of 
his selected friend and of his lawyer. 

The price was not seriously, if at all, inadequate. 

Since the appeal herein was taken, Theresa Baumgarden, the cura- 
trix, has died ; and the major heirs of herself and of N. A. Baumgarden 
have openly abandoned the appeal, leaving it to be prosecuted only in 
the interest of a minor heir. This makes it doubtful if the interest of 
anyone would be promoted by the annulment of the sale, and we are 
certain that the law and evidence of the case do not support the de- 
mand to that effect. 

Judgment affirmed at appellant’s cost. 

Poché, J., takes no part in the opinion, being absent when the argu- 
ment was made. 
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No. 8722. 
EDWARD W. BuRBANK vs. THE JEFFERSON City Gas LIGHT 
CoMPANY. 


The plaintiff, the holder of certain bonds of the defendant Company, which had matured, 
accepted in renewal thereof new bonds of the Company having ten years to run, secured 
by mortgage on all the property and franchises of the Company, under an express con- 


tract that the Company would procure the passage of an act of the General Assembly at ~ 


its next ensuing session thereafter, validating the mortgage given, so far as it included 
movable property, and this condition was the consideration for the extension granted. 
The plaintiff sues on the new bonds, alleging that they are exigible because of the failure 
of the Company to have the act passed. On exception that there was no cause of action, 
for the reason that the act in question would have been unconstitutional, and the condi- 
tion was, therefore, impossible, held, that there was a cause of action, and a general act to 
effect the desired object would not be repugnant to the Constitution, 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Chas. S. Rice for Plaintiff and Appellant: 


1, The defendant having proposed, and the plaintiff having assented to the renewal of cer- 
tain bonds held by bim, on certain terms and conditions, the condition, not happening with- 
in the time limited, is considered as having failed. C. C. 2033; Yeatman vs. Bradwell, 1 
An, 424. 

2. Ifthe proposal so assented to contained, as claimed by the defendant, an impossible condi- 
tion, or one contra bonos mores, or reprobated of law, and was, therefore, null, the agreement 
depending upon that condition, to-wit: to renew the boads or to extend the time of payment, 
is null, and the bonds are due and exigible. C. C. 2031. 

3. The stipulation or condition, assumed by defendant, to validate the mortgage given to 
plaintiff by obtaining the passage and approval of an act of legislature to that end, is not 
in derogation of Art. 46 of the State Constitution ; nor was the act for that purpose neces. 
sarily to be a special act. C.C. 1951, 1956; Rev. Stat. 692, 2396; Act No. 13 of 1880; Sec. 
4, Act No. 125 of 1880; Act No. 102 of 1882. 


Blane & Butler for Defendant and Appellee : 


1. The agreement in controveray was made in contravention of a prohibitory law, is therefore 
void, and without effect. C.C. Arts. 11, 12, 1893, 1895; Constitution of 1879, Article 46, 
para. 1 and 14, . 

2. Any agreement to influence legislation is against public order and good morals, and is, 
therefore, null. C. C. Arts. 1895, 231; 4M.49; 1 An. 176, 419; 12 An. 219; 13 An. 209; 
17 An. 264; H. D. pp. 1007, 1008, 1009; 21 Wall. 445. 


The opinion of the Court was delivered by 

Topp, J.' This appeal is taken from a judgment maintaining an 
exception and dismissing plaintiff's suit. 

The plaintiff was the holder of a number of mortgage bonds of the 
defendant Company, dated 10th March, 1870, and maturing ten years 
thereafter. 

These bonds falling due, the directors of the Company adopted a 
tesolution to the effect that, inasmuch as the holders of the bonds had 
consented to renew them on certain conditions, the president of 
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the Company be authorized to issue new bonds, bearing date the 10th 
of March, 1880, due ten years from date, the interest payable semi- 
annually, and secured by mortgage on all the property and franchises 
Yf¥ the Company. Then follows the following clause in the resolution, 
which, as it has an immediate bearing on the point at issue, we quote: 

‘Said act (of mortgage) to contain the further stipulation on the 
part of this Company, that it will, by its proper officers, obtain at the 
next regular, or special, as the case may be, session of the General 
Assembly of Louisiana, the passage and approval of an act to render 
valid the said mortgage to be granted, so far as the same relates to the 
movable property and franchises of this Company, not now mortgage- 
able by law of Louisiana, and in case of neglect or failure to do so, 
that the said bonds and mortgage, which is to import a confession of 
judgment, shall at once be due and exigible.” 

The plaintiff, as the holder of 84 of the bonds issued under this reso- 
Jution, brought suit thereon on the 3d of August, 1882. 

Among other allegations he alleged, in substance, that since the is- 
suing of the bonds, and the execution of the mortgage to secure them, 
there had been both a general and special session of the General As- 
sembly of the State, and the defendant had failed to procure the pas- 
sage of an act validating said mortgage, as stipulated in the resolution 
and contract, and that the condition of the extension granted having 
failed, that the bonds were exigible, and judgment was asked accord- 
ingly. 

The exception filed to the demand was to the effect that the stipula- 
tion in the mortgage, wherein the defendant Company undertook to 
procure the passage of an act validating the mortgage, so far as related 
to movable property and the franchises of the Company, was in viola- 
tion of the Constitution, and the contemplated act was prohibited 
thereby, and the said condition was, therefore, null and void, and that 
the bonds were not exigible and there was no cause of action. 

This defense seems to be based on Art. 2031, C. C., which is cited by 
defendant’s counsel. That Article reads : 

“Every condition of a thing impossible, or contra bonos mores, or 
prohibited by law, is null and renders void the agreement which 
depends upon it.” 

Granting that the condition was impossible and, consequently, null, 
we are not prepared to say that any other result would flow from it 
than the annulling or avoiding the extended term for their payment 
and make them eligible at once. But pretermitting any expression of 
opinion on this point, we do not believe that the condition stipulated 
was an impossible condition. It is urged that the proposed act would 
be repugnant to that clause of Article 46 of the present State Consti- 
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tution which prohibits the General Assembly from passing any local 
or special law granting to a corporation special or exclusive right, 
privilege or immunity. 

Conceding that a special act in furtherance of the object sought to 
be attained by the resolution and contract referred to would be ob- 
noxious to this Article of the Constitution, still it was not and is not 
essential to secure the end in view, that a local or special law to that 
effect should be passed. The object could be attained by extending, 
by a general act, to this and other corporations of a like nature, the 
right or privilege desired, which, by Acts 13 and 125 of 1880, amending 
and reénacting Sections 692 and 2596 of the Revised Statutes, is 
granted to railroad, turnpike and other companies designated. This 
could be effected by amending those general acts so as to include gas 
light companies in their provisions. 

Such a general act would be no more obnoxious to the constitutional 
inhibition than those general laws referred to, and which are unques- 
tionably valid. 

Viewed in this light the condition referred to was not an impossible 
one. As to its being opposed to public policy and good morals, so 
strongly urged by defendant’s counsel, there was no such issue raised 
by the pleadings, but even had there been, we cannot see that an un- 
dertaking to obtain the passage of an act of this nature, not being a 
contract for a pecuniary consideration to procure special legislation, 
and not tainted in the least by fraud, corruption or anything wrong 
whatever, could be deemed as obnoxious to this charge. 

We think there was a present cause of action set out in the petition, 
and that the exception was erroneously sustained. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed ; that the exception 
be overruled, and the case remanded, to be proceeded with according 
to law. 

Rehearing refused. 


\ 
: 











NEW ORLEANS, APRIL, 1883. 447 





Campbell vs. Short. 





No. 8069. 


Wiciram S. CAMPBELL vs. Jonn P. H. SHort. 


1a a contract for the delivery of coal by one of the contracting parties to the other, within a 
given time, and the contract is silent as to the quantity, parol evidence is admissible to 
show the real intentien of the parties in this respect and to explain its meaning. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 





Singleton & Browne for Plaintiff and Appellee. 
ii. Shackelford and W. 8S. Benedict for Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. The plaintiff seeks to recover of the defendant $1,595.20, 
an alleged balance due for coal seld and delivered during the year 
1879. The claim grows out of the following contract : 

**‘ Agreement made and entered into this twenty-third day of Octo- 
ber, A. D. 1879, by and between Wm. S. Campbell of the first part, and 
Jno. P. H. Short of the second part, both of the City of New Orleans. 

‘* Witnesseth : That the said party of the first part does hereby cov- 
enant and agree, for the consideration hereinafter mentioned, to 
deliver upon the orders of the said party of the second part, within the 
city limits and with promptness and dispatch, whatever quantity of 
coal the said Short may order between this date and the lst of January, 
1880; said coal to be choice and well screened Pittsburgh coal, and 
measure to be determined by a weight of one hundred and eighty 
pounds to the barrel, and the party of the second part covenants and 
agrees, in consideration of the above, to pay the said party sixty cents 
per barrel for each and every barrel so delivered, and to pay for the 
said coal monthly, on the first day of each month succeeding the 
delivery, and not to be indebted to said party of the first part for more 
than fifteen hundred dollars at any time. 

*‘ As witness our hands to this agreement, signed in duplicate at 
New Orleans, this 23d day of October, a. D. 1879. 

“ Signed: Wma. S. CAMPBELL, 
Jno. P. H. SHort. 


“Witness: R. D. Scriven. 

‘‘ We jointly and severally guarantee Wm. S. Campbell against any 
loss he may sustain through the failure of Mr. John P. H. Short to fulfil 
the conditions of the foregoing agreement, this agreement not exceed- 
ing the sum of fifteen hundred dollars. 

“ Signed : Wititram Woop, 
Avex. K. Finvay.” 
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Under this contract the plaintiff delivered to the defendant up to 
and including the 28th of November, 1879, according to plaintiff's 
statement, 4,005 barrels of coal, and according to the defendant’s, 
3,195 barrels. 

It appears that about the fall of that year (1879) plaintiff had bought 
of certain coal merchants, A. Lambert & Co., 60,000 barrels of coal, 
with the privilege of 20,000 barrels more ; and this firm to meet their 
engagements to plaintiff, the price of coal having greatly advanced in 
the meantime, arranged with the defendant, Short, by which he (Short) 
sold them orders on plaintiff to the amount of 50,000 barrels, and soon 
thereafter sold orders to S. 8. McCune on plaintiff for 50,000 barrels 
more. These orders the plaintiff refused to accept, and thereupon 
brought this suit for the balance due on the coal actually delivered to 
the defendant up to that time. The defendant, after pleading the 
general issue, reconvened, and alleging that plaintiff had violated his 
contract by refusing to fill these orders to Lambert & Co. and McCune, 
and in other respects claimed damages against him on account of the 
loss of profits on these orders and from other causes to the amount of 
$44,231.25. 

There was judgment in favor of plaintiff for $1,239.75, and rejecting 
the reconventional demand, from which the defendant has appealed, 
and plaintiff has asked an amendment of the judgment, to the effect of 
declaring the contract in question cancelled and annulled. 

Leaving out of view the contract and its alleged violation, whether 
by plaintiff or defendant, as respectively charged, we think the conclu- 
sion reached by the District Judge, as to the amount or balance owing 
for the coal delivered to the defendant, as shown by the judgment, is 
about correct. 

In regard to the alleged violations of the contract urged, the plain- 
tiff excuses himself for refusing to fill the two orders for the 100,000 
barrels of coal mentioned, on the ground that the defendant had 
actively violated the contract in two particulars: first, in becoming 
indebted for coal sold and delivered to a larger amount than $1,500, 
in contravention of the stipulation in the agreement, and in giving 
orders for the large quantities of coal mentioned to Lambert & Co. 
and McCune, against and beyond, as alleged, the true intent, spirit 
and meaning of the contract. 

There is no force in the first proposition. Suffering his indebted- 
ness to exceed $1,500, admitting it to be so, was not an active breach 
of the contract. 

The alleged violation in the other respect mentioned brings up for 
consideration the contract itself, its nature, meaning and construction, — 
and the further question, which is the pivotal question in the case, 
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whether parol evidence was properly admitted to show its meaning 
and intent, 

As stated, the contention between the parties is whether the quan- 
tity of coal that plaintiff was obliged to deliver under the contract 
was or not unlimited and indetinite, and whether or not the large 
orders referred to were within the scope and intent of the agreement, 

The contract is silent as to the precise quantity of coal that defend- 
ant would or could order within the term prescribed. There are, 
however, some stipulations therein which seem to point to what was 
in the contemplation of the parties in this respect at the time they 
made the agreement, For instanoe, the defendant ‘was to pay for the 
coal monthly, but was not to be indebted at any time more than $1,500, 
from which we might infer that:his monthly orders were not to exceed 
that sum. This view is strengthened by the fact that the sureties of 
the defendant, by their obligation annexed to the agreement, guaran- 
tee the plaintiff (quoting therefrom) “ agaiust any loss he may sustain 
through failure of Short to fulfil the conditions of the agreement, this 
agreement not exceeding the sum of $1,500,” evidently contemplating 
that that sum would cover the scope or extent of the entire agreement 
as to quantity. 

It is well known that the price of coal fluctuates—as in this case 
plaintiff was to sell the coal to defendant at 60 cents per barrel, and 
before the term expired it had gone up to adollar. Are we to pre- 
sume that it was the intention of the parties that they would stand the 
risk of these fluctuations in the market to an unlimited extent, utterly 
regardless how their respective losses or gains might be swelled by the 
quantity to be bought or sold, and without giving a thought whether 
it would be in the power of either party to meet engagements which, 
in the absence of restrictive language, might assume vast and indeti- 
nite proportions? For accepting the defendant’s construction of the 
instrument, he could demand one or a million barrels of coal, or as 
much as all the mines in the country could supply. Is it not more 
reasonable to suppose that there was some limit in tle minds of the 
contracting parties when they signed the agreement, and that limit 
was suggested or fixed by the relative conditions of the parties with 
respect to the coal trade, in which they were both engaged, and of 
which conditions they were mutually cognizant at the time? If that 
be so, then it would seem proper, by way of explaining the contract in 
this particular, not adding to it or altering it, that evidence might be 
introduced to prove these conditions, and in this connection to show 
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how long the defendant had been engaged in the trade, the extent 
of his business each year or the number of barrels bought or sold by 
him, and other facts pertaining thereto, calculated to throw light as to 
the intent or understanding of the parties on this material point. And 
after scrutinizing the writing and showing these extraneous facts or 
circumstances, if there was still doubt, that doubt, it would seem, 
nfight be explained away under a well recognized rule of evidence, by — 
admitting proof of what was said by the parties at the time on this 
point, wherein the writing was silent. 

The rule referred to is laid down by Greenleaf in these words: 

“It is a leading rule in regard to written instruments, that they are 
to be interpreted according to their subject matter, it is obvious that 
parol evidence must be resorted to in order to ascertain the nature and 
qualities of the subject to which the instrument refers. Evidence 
which is calculated to explain the subject of an instrument is essen- 
tially different in its character from evidence of verbal communications 
respecting it. Whatever, therefore, indicates the nature of the subject 
is a just medium of interpretation of the language and meaning of the 
parties in relation to it, and is also a just foundation for giving the 
instrument an interpretation, when considered relatively different from 
that which it would receive if considered in the abstract.” 1 Greenleaf, 
Sec. 286; 5 An. 743; 13 An. 25; 19 Wall. 561. 

The evidence admitted on this point, and of which the appellant 
complains, takén in connection with the clauses of the instrument, to 
which we have specially referred above, leave no doubt that it was in 
the minds of the parties when this contract was made, to measure the 
quantity of coal to be delivered by the quantity that the defendant 
had been in the habit of ordering in the ordinary course of his busi- 
ness in past years, which ranged from 10,000 to 15,000 barrels. 

If this were so, then the drawing of orders for such unusual and 
immense quantities, under the circumstances shown, might certainly 
be regarded as violative of the spirit of the contract, and the plaintiff 
was not bound to fill them. 

We think that the defendant, by his conduct and his testimony, evi- 
dently felt a consciousness that his acta in these respects were not 
exactly in keeping and harmony with his agreement. It appears when 
Lambert & Co. first applied to him for the order mentioned, he 
declined to entertain the proposition, (as he expressed it) ‘‘ 80 long as 
Mr. Campbell honorably fulfilled his contract with me.” And again 
he says: “I then felt the moral sernples that I might have had in 
selling Mr. Campbell’s coal (I never doubted my legal right) were dis- 
solved by Mr. Campbell’s actions.” If this were a plain business 
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transaction, by which the defendant had the clear right to demand any 
quantity of coal he might see fit, and he so understood it, we cannot 
exactly perceive how there could have been any room for “moral 
scruples” in the matter. 
We think the conclusions of the District Judge about right, and 
shall refuse the amendment, and affirm the judgment with costs. 
Poché, J., being absent when the case was tried, takes no part. 








No, 8330. 
W. E. CLarke eT AL vs. P. H. Waters. 


Act No. 178 of 1867, entitled, ‘‘An Act to establish the office of Inspector of Hay, and to regu- 
late the duties pertaining to same,” created but one office with three persons to perform 
the functions thereof. Hence, the emoluments of said office, consisting of fees, must in 
law be equally divided between the three Inspectors composing said office. The action 
of two of the Inspectors for the purpose of compelling the third Inspector to account for 
the inspections and collections made by him is a joint action, in which plaintiffs properly 
joined in the same action. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





E. D. White for Plaintiffs and Appellees. 


Braughn, Buck & Dinkelspiel and W. O. Hart for Defendant and 
Appellant. 





The opinion of the Court was delivered by 

Pocukt, J. The facts which have given rise to this litigation are as 
follows: 

In 1877, W. E. Clarke, M. R. Chew and P. H. Waters were appointed 
Inspectors of Hay in the City of New Orleans, under the provisions of 
Sections 1866 et seq. of the Revised Statutes. 

They at once organized themselves into a Board, and adopted rules 
for its guidance, providing among other things for an entry in official 
books of all inspections and of all collections made, and for an equal 
distribution among the Inspectors of all the net earnings of the office. 

This rule was observed by all the members until April, 1880, at 
which time the defendant ceased to make returns of inspections made 
by him and to account to the other members of the Board for the fees 
collected by him. 

The object of this suit is to compe! him to make returns since April 
24th, 1880, and to obtain an equal distribution of all the earnings of 
the Board between the members thereof. 

Defendant prosecutes this appeal from an adverse judgment. 
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He calls our attention to his exception of misjoinder of parties, based 
on the ground that plaintiffs have each a distinct and separate cause 
of action. ; 

The disposition of this exception is almost a decision of the cause on 
its merits, which involve the question of joint performance of duties by 
the three Inspectors, and of joint interest in the earnings. A correct in- 
terpretation of the law creating these public functionaries shows that the | 
Act contemplates, in our opinion, a joint action of the three Inspectors 
provided for. The object to be accomplished is a proper inspection of 
hay received and offered for sale in the City of New Orleans, and the act 
to be thus performed is one of the functions of the State government, 
The reason which prompted the appointment of more than one 
Inspector is predicated on the burden of the numerous inspections to 
be made, but the law does not thereby contemplate more than one 
object, or the performance of various and different duties, 

Hence, we conclude, that between themselves the three Inspectora 
formed a single entity, that their action must be joint, and that they 
correctly and legally organized themselves into a Board, Their inter- 
est being joint, the two members who seek to compel a specific 
performance of his duties by the third member of the Board, were 
therefore properly joined as plaintiffs in the suit. The exception was 
properly overruled. 

These considerations justify the conclusion that the defendant was 
properly coerced to the specific performance of his duties as a member 
of the Board, the existence of which flows not only from the voluntary 
acts of the three Inspectors, but is the logical ontgrowth of the legis- 
lation which created that office. We are clear’ in our conviction that, 
in providing for the appointment of three Inspectors of Hay, the law 
did not intend or contemplate to establish three distinet and separate 
offices, but, as indicated by its title, the Act contemplated the estab- 
lishment of only one office for the inspection of hay, and that the 
duties or functions of that office should be performed by three officers, 
As the duties of the office were to be performed by three persons, it 
was just and natural that the emoluments of the office were contem- 
plated to be divided and partaken of in equal portions by the three 
persons composing the office, 

These views and the evidence in the record justify the conclusions 
reached by the District Judge. 

The judgment appealed from is, therefore, correct and is affirmed 
with costs. 
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No. 86:38. 


Mary A. Rosperts vs. JOSEPH BAUER ET AL. 


The purchaser at a public sale is entitled to demand an unencumbered title before being com- 
pelled to comply with the terms of the adjudication. 

A mortgage describing the property hypotbecated as “un vaste terrain 4 l'encoignure des 
rues Orléans et Bourbon" will not be held invalid for want of sufficient description of 
the ‘nature and aituation " of the thing, at the instance of one who haa not been misled 
thereby. 

A mortgage made by a mortgagor alone for the security of bonds to be negotiated, ia not ab 
inttio tnvalid for want of a concurring mortgagee, It standa as a valid unilateral contract, 
but remaining suspended and imperfect until the bonds are issued and negotiated, when 
the mortgage takea effect in favor of the holdera of the bonda, whose acceptance of the 
mortgage is sufficiently evidenced by the aceeptance of the bonds secured thereby. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





Cha. Louque for Plaintiff and Appellee. 


Jerome Meunier and Chas. F. Claiborne for Defendants and Appel- 
lants. 





The opinion of the Court was delivered by 

Fenner, J. Margaret Mulligan obtained a judgment for money 
against the Roman Catholic Chureh for the diocese of New Orleans, 
and she issued a writ of fi. fa. under which was seized “ three lots of 
ground in the Second District in aquare bounded by Orleans, Bourbon, 
St. Anne and Royal streets, designated by the letters B, C and D, 
ete.,” of which one lot formed the corner of Orleans and Bourbon 
streets, and the other two were contiguous to it. The Recorder of 
Mortgages reported as inscribed against said property a mortgage exe- 
euted by the Roman Catholic Church for the diocese of New Orleans, 
granted in favor of all persons holding coupons or obligations, per act 
before O. DeArmas, notary, dated January 26th, 1879, to secure the sum 
of $250,000, interest and cost, etc., on said property and others. 

To remove this encumbrance, Margaret Mulligan took a rule upon 
the Reeorder of Mortgages, the Roman Catholic Chureh, and on W. E. 
Murphy, appointed attorney for the absent creditors, to show cause 
why the Reeorder should not abstain from reporting as against the 
property seized the mortgage above referred to, on the grounds that 
the lota seized do not appear to have been mortgaged, and that no de< 
a:ription in the act corresponds thereto; and that no mortgage has ever 
been aceepted by the bondholders. 

This rule was made absolute. The property was sold under the fi. 
fa. and adjudicated to Mrs. Roberts, the present plaintiff. The latter 
then caused the property to be sold at auction, and they were adjudi- 
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cated to defendants. They rejected the title. The instant suit was 
brought to enforce their acceptance. Their defense is, that the prop- 
erty is encumbered with the aforesaid mortgage, the iuscription 
whereof has never been legally annulled, and that the judgment on 
the rule is no protection to them, because the bondholders were not 
parties thereto and are not bound thereby. The plaintiff retorts that 
said judgment is res judicata against the bondholders, and, if not so, — 
that the mortgage is a nullity for reasons hereafter to be stated. 

The claim that the bondholders are concluded by the judgment on the 
rule is not very seriously pressed and is clearly untenable. The rights 
of mortgagees would be indeed insecure, if they might be thus annihi- 
lated iu judicial proceedings to which they are not parties and of 
which they have no notice. 

No text of law is quoted authorizing their valid representation by 
an appointee of the court, in absence of any designation of them by 
name, or proof that they are absentees. They were, therefore, not 
legally represented and are not bound by the judgment. Morris vs. 
Cain, 34 An. 657. 

Plaintiff, however, contends that the mortgage is invalid and null 
on various grounds, and, therefore, is not a real encumbrance on the 
property. + 

1. It is said that, under Art. 3306 C. C., the mortgage is invalid for 
lack of sufficient description of the “nature and situation” of the 
immovable. 

The act of mortgage is in French, and describes the property as “‘ un 
vaste terrain a-l’encoignure de rues Orléans et Bourbon.” 

In commenting upon the similar Article, 2129 C. N., Troplong says: 
‘Tl ne faut pas apporter esprit trop minutieux dans l’exigence de ces 
conditions. I] auffit que les parties aient employé telle on telle désig- 
nation qui ne laisse pas de doute sur l’identité de ’imméuble.”. Trop- 
long Hyp. et Priv. No. 536. 

He further shows that the French Court of Cassation has adopted 
the same view. 

Our own Court has given a like application to our Article and, in 
numerous eases, has maintained descriptions which, under a rigorous 
enforcement of its terms, would be defective. 

In an early case the Court maintained a defective description, say- . 
ing: ‘‘ the defendant cannot complain that he has been misled by the 
erroneous description of the lot. * * The lot was described with 
sufficient certainty and in a manner not calculated to mislead or deceive 
anyone.” City Bank vs. Denham, 7 Rob. 39. 

In a later case the Court said: “ the question is, whether anyone 
contracting with Sims, or in anywise trusting him, or interested as a 
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creditor, would have been misled or kept in the dark by the omission 
to state the township, range, section, and the quantity of acres in Sima’ 
tract. We think not, and are of opinion that, in this case, there has been 
a fair compliance with the requirements of law.” Ells vs. Sims, 2 An, 
253; see also City Bank vs. Barrow, 21 An. 396; Consolidated Associa- 
tion vs. Mason, 24 An. 518; Baker vs. Bank, 2 An. 371; Thornhill va, 
Burthe, 29 An. 639. 

We find but two cases in which the mortgage has been held invalid 
on this ground, and, in both, there was a total want of description. 
Edwards vs. Caulk, 5 An. 123; Keiffer vs. Starn, 27 An. 282. 

Applying these principles to the case at bar, is it possible that any 
one contracting with the Roman Catholic Church could have been mis- 
led or deceived in this case? We think not. He would have been 
informed that on a property belonging to the Church, at the corner of 
Orleans and Bourbon streets, there was a mortgage, and, in contract- 
ing about such property, he would naturally be put upon inquiry as 
whether it was the same as that mortgaged. Nor would he be justified 
in assuming that the mortgage covered only the corner lot, according 
to a particular subdivision. 

The general terms of the act of mortgage and the words used, “ un 
vaste terrain,” would suggest that they included the whole ground be- 
longing in one body to the Church in that situation, without reference 
to such subdivisions. In point of fact, the registry of the mortgage 
with this description proved an effectual notice, for when the Recorder 
was called on for his certificate of mortgages resting on the property 
as described in the seizure made under the fi. fa., he did not fail to 
report this mortgage. Thus, all the purposes of the law were accom- 
plished, and there is no merit in the claim of nullity on this ground. 

2. Itis next contended that the mortgage is intrinsically null, be- 
cause it is purely unilateral, and not accepted by any mortgagee. 

It was long since decided by this Court, that “the formal written 
acceptance of the mortgagee was not necessary. The acceptance of 
the note by the payee was an acceptance of the mortgage which it 
stipulated, and by the delivery of the note the entire contract became 
complete between the debtor and the creditor.” Ells vs. Sims, 2 An. 
254; Citizens’ Bank va, Ferry, 32 An. 314. 

A like view is taken in the French jurisprudence, where the law 
requires a morigage to be made by authentic act, and the question 
arose whether the acceptance of the mortgagee must likewise appear by 
authentic act. The Court of Caasation held, that the authentic act of 
mortgage could constitute a unilateral engagement and could be regu- 
larly made by the debtor alone, and that the law did not require the 
creditor to accept it by authentic act. In such case, the unilateral 
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contract remained suspended and imperfect until accepted or acted on 
by the creditor, but authentic evidence of such acceptance was not 
essential, Paul Pont, Priv. et Hyp., No. 659. 

It is equally settled that a mortgage may be created for a debt not 
yet contracted, future obligationis nomine, aud which ‘remains sus- 
pended until the debt is contracted. Pothier Hyp. No. 62; Paul Pont 
Priv. et. Hyp. No. 719. | 

In the case of Shepp vs. Smith, ante, p.1, we said: ‘' Whatever 
perplexities once existed touching the power of « mortgagor to dispose — 
himself of his notes secured by mortgage in favor of a nominal 
mortgagee, have been effectually dispelled by the ruling in the case of 
Merchants’ Ins. Co. vs. Jamison, 25 An. 363; so also 21 An. 3; 27 An. 
561,” 

These principles and authorities settle all the questions raised in 
this case. 

The ecclesiastical corporation desiring to raise money, provided for 
the issuance of certain bonds, to be negotiated, and affected its immov- 
ables with a mortgage to secure the same. This was a lawful unilat- 
eral engagement, establishing a mortgage to secure a debt not yet 
contracted, which remained without effect until the bonds were nego- 
tiated and then took idctant and complete effect in favor of the holders 
of said bonds. 

The court a qua did not err in receiving parol evidence to establish 
the negotiation of bonds, and while we cannot but marvel that the 
proof was not mate more complete and satisfactory, we think it does 
establish that some of the bonds were negotiated. 

It was, however, the duty of plaintiff to tender to defendants an un- 
encumbered title; and, under the circumstances of this case, she must 
make that fact clearly appear. She canuot force defendants to accept 
a doubtful and clouded title. 

There is nothing in the objection that the “exact sum” for which 
the mortgage is given is not stipulated. The contract itself limits the 
amount of the bonds to $250,000. 

It is, therefore, ordered, adjudged and decreed that the _—— 
appealed from be annulled, avoided and reversed, and that there be 
judgment in favor of defendants and rejecting plaintiff’s demand with 
costs in both Courts. 
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No. 8737. 


THE State OF LOUISIANA EX REL. THE ADMINISTRATORS OF THE 
UNIVERSITY OF LouIsIANA vs. E. A. BURKE, TREASURER. 
Warrants issued in favor of the University of Louisiana, of the Agricultural and Mechanical 
College, and of the University for the education of persons of color, under legislative 
appropriations made in obedience to Articles 230 and 231 of the Constitution, are entitled 
to be paid by preference over all other warrants drawn on the General Fund, with the 
exception of warrants issued in favor of constitutional officers whose salaries are fixed by 

the Constitution, the latter having priority over all other warrants drawn on said fund. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 


Thos. J. Semmes for the Relators, Appellants. 
J. C. Egan, Attorney General, for the Respondent, Appellee. 


The opinion of the Court was delivered by 

Pocué, J. Relators are endeavoring to obtain a preferred payment 
of warrants issued in favor of the University of Louisiana, under the 
acts of appropriation passed by the legislature in the years 1880, 1881, 
and 1882, amounting together to $22,500. 

The rank claimed for said warrants is preference over all other war- 
rants drawn against the General Fund, with the exception of warrants 
in favor of the Mechanical and Agricultural College, and in favor of 
the Colored University, which are acknowledged to be of equal rank, 
and with the further exception of warrants in favor of constitutional 
officers for their salaries, fixed in the Constitution, which are recog- 
nized to be of superior rank. 

For answer, the Treasurer denies the applicability of the writ of 
mandamus in the premises; denies that he has funds available for the 
payment of such warrants; avers the preference to be given to the 
salaries of ofticers as fixed by the Constitution, and he pleads in bar of 
this proceeding the judgment rendered by this Court in the mandamus 
suit of these same relators against the same officer, reported in the 
34th Annual Reports, p. 404. 

In the other branch of his defense the Treasurer avers, and the 
record shows, that the only funds in the treasury beyond what is 
necessary to pay the salaries of constitutional officers is money known 
as the remitted interest fund, which fund has been tied up in his hands 
by means of several writs of injunction directed to him and emanating 
from the Circuit Court of the United States for the Eastern District of 
Louisiana, restraining him from obeying the mandate of the State 
Constitution, which directs the use of such fund for the purpose of 
defraying the expenses of the State government. 
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This ‘appeal was taken by relators from a judgment denying the 
relief which they sought. 

The plea of res judicata set up by the Treasurer presents itself at the 
threshold of the case, and naturally calls for our immediate attention, 

The relief asked by the relators in their previous case, and which 
was denied to them by our decree, was payment of their warrants con- 
currently with all warrants issued to constitutional officers. Their © 
demand in the present case is for preference over all warrants issued 
against the General Fund, with the exception of warrants for salaries 
of constitutional officers, which are admitted to be of superior rank, 
and for concurrence with warrants issued in favor of two other insti- 
tutions of learning. The demand is obviously different from the cause 
of action disclosed in the previous suit; and hence the plea of res 
judicata must fall. 

The objection that a writ of mandamus will not apply in this case, 
because the relief sought does not involve the performance of a minis- 
terial duty, can only find its solution in the determination of the right 
of preference claimed by relators. If a proper construction of the 
Articles of the Constitution which have a bearing on the question, 
results in a recognition of the rank invoked for these warrants by 
relators, it will be manifestly the ministerial duty of the Treasurer to 
conform to the conclusion thus judicially sanctioned; and it is obvious 
that a mandamus is the proper remedy to enforce his compliance with a 
judicial interpretation of a constitutional provision. This position 
was distinctly held by this Court in the case of the State ex rel. Collens 
vs. Burke, Treasurer, 32 An. 1217. 

The status of the warrants in favor of constitutional officers for their 
salaries, as fixed in the Constitution, is eliminated as an element of 
discussion in this case, by reason of their acknowledged superiority in 
rank, as admitted by both parties in the suit, as well as it is shown by 
the provisions of Act No. 2 of 1880, and by the decisions of this Court 
in the University ease, 34 An. 404, and in the Collens case, 32 An. 1213. 

In the latter case it was absolutely demonstrated that the legislature 
was powerless to defeat the expressed intentions of the organie law, 
and that the large discretion necessarily vested in the legislature as 
the saving power, is and must be “subject to the control of the Con- 
stitution and must only be exercised without prejudice to the rights 
guaranteed by that highest authority.” 

The same reasoning which determined the conclusion in that case, 
that the salaries of constitutional officers must be paid by preference, 
underlied the conclusion reached in the University case in the 34th 
Annual, that the payment of those salaries must also be’preferred to 
the warrants now under consideration, and now dictates the additional 
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conclusion that warrants issued under a direct mandate of the Consti- 
tution must be allowed superiority of rank, out of the same fund, over 
all other warrants which cannot be traced to alike direct constitutional 
source, 

After providing for a system of free public education in the State, 
and after directing the mode of securing the fund necessary to the 
maintenance of schools wherein the elementary branches should be 
taught, the Constitution of 1879 contains provisions for the maintenance 
of a State University. 

The Convention obviously recognized the wisdom of the policy 
which fosters education in the higher branches of learning for the 
children of the State ; and in order to carry out this policy, it adopted 
Articles 230 and 231 of the organic law, which treat of a State 
University. 

With the evident intention of encouraging efforts in the direction of 
a more thorough education for the youths of the State, the Convention 
ordained as follows: 

“ The University of Louisiana, as at present established and located 
at New Orleans, is hereby recognized in its three departments, to-wit: 
the law, the medical and the academical departments, to be governed 
and controlled by appropriate faculties.” 

“The General Assembly shall, from time to time, make such pro- 
vision for the proper government, maintenance and support of said 
University of Louisiana, and all the departments thereof, as the public 
necessities and well-being of the people of the State of Louisiana may 
require, not to exceed ten thousand dollars annually.” (Art. 230.) The 
other portion of the Article and Article 231 contain similar pro- 
visions for the benefit of the Mechanical and Agricultural College and 
of the University for the education of persons of color. 

The mandate of the Constitution to the legislature, in its require- 
ment for the maintenance and support of the University, is couched in 
positive language; the amount of the appropriation being the only 
matter left to the discretion of General Assembly. Now, as the Con- 
stitution limited the extent of the taxing power conferred exclusively 
to the legislative department of the government, and considering that 
the power to make appropriations lodged in the same branch of the 
government, could not be limited or circumscribed, it follows, as a 
logical consequence, that the efficacy of the appropriations contem- 
plated and specially commanded in the organic law were not intended 
to be affected, and in a measure thwarted by the future appropriations 
which the legislature, in its discretion, could order or adopt. In other 
words, the will of the organic law cannot be reasonably construed to be 
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subservient to the will of the legislature, the mere creature of the 
former. 

It is, therefore, logical to conclude that when the legislature has 
exercised its constitutional discretion in fixing the extent of an appro- 
priation specially commanded by the Constitution, the appropriation 
thus made is necessarily clothed with all the characteristics of a con-_ 
stitutional appropriation, and that its payment must be preferred to 
aj] other appropriations which emanate purely from legislative enact- 
ments adopted under legislative discretionary taxing power, and not 
specially directed by the Constitution. 

A different construction would eventually deny constitutional pro- 
tection to those subjects which had been guarded by the special 
solicitude of the framers of the Constitution. 

Our conclusion is therefore favorable to the preference claimed 
for these warrants by the relators in this case. But we cannot grant 
the peremptory mandamus which these conclusions might justify under 
ordinary circumstances, 

The record shows the want of funds in the treasury presently avail- 
able for the payment of such warrants. Hence, the impossibility of 
ordering an absolute payment by the Treasurer out of a depleted fund. 

But under Article 3 of the State Debt Ordinance of the Constitution, 
the amount of taxes collected for the payment of the coupons of the 
consolidated bonds maturing on the first of January, 1880, and shown 
in this record to amount to several hundred thousand dollars, should 
have been transferred to defray the expenses of the State government ; 
and such fund would doubtless be available for the payment of the 
warrants now under consideration, were it not for the interference of 
the federal court, as above stated. 

The object and the effect of the various writs of injunction issued 
by the Circuit Court of the United States, invoked herein by the 
Treasurer, have been to restrain that officer from obeying the imper- 
ative mandate of the State touching the disposition of funds belonging 
to the State. It is true, as suggested by the Treasurer in his answer 
herein, that it was not his duty to disobey these injunctions while they 
are in force. 

But under the recent decisions rendered by the Supreme Court of 
the United States, in the cases known as the “ Louisiana cases,” it 
might become the plain and unavoidable duty of that officer to insti- 
tute the proceedings necessary to obtain the dissolution of injunctions 
which are stamped with nullity by the highest tribunal of the land 
and to thus restore the State of Louisiana to her constitutional right 
to administer and absolutely control her own finances. 

Under the peculiar circumstances surrounding this case, we shall 
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issue a qualified mandamus which will secure the rights of relators 
under the rank of preference which they claim for the warrants held 
for account of the State University. 

We must not be understood as determining in this opinion the 
legal rank of warrants in favor of constitutional officers whose salaries 
are not fixed in the Constitution. That question cannot be inquired 
into until properly presented in a direct issue. 

The judgment of the lower court is, therefore, reversed, and it is 
ordered, adjudged and decreed that the warants issued in favor of the 
University of Louisiana, under the appropriations adopted by the 
legislature, in obedience to Article 230 of the Constitution, for the 
years 1880, 1881 and 1882, are entitled to be paid by preference over 
all other warrants drawn against the General Fund, with the exception 
of warrants in favor of the Mechanical and Agricultural College and 
of the University for the education of persons of color, which are con- 
current in rank therewith ; and with the further exception of warrants 
for the salaries of constitutional officers, as fixed by the Constitution, 
which are entitled to preference over all other warrants drawn on said 
fund. 

And it is further ordered that a mandamus issue directed to E. A. 
Burke, Treasurer, commanding him to pay in the order hereinabove 
indicated the warrants described in relators’ petition, out of all funds 
to the credit. of the General Fund, derived from any and all sources. 

It is finally ordered that the defendant pay all costs in both Courts. 








No. 8329. 
Frances A. Donovan, Wire or A. M. SULLIVAN, ET AL. VS. 
Tue City or NEw ORLEANS. 


A riparian owner expropriated, for purposes of public utility, of land fronting on a street, is 
not divested of his title to the batture in formation between the street and the water. 
Hatture property not necessary for public uses can be reduced to the private occupancy and 

absolute ownership of the proprietor. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J, 





Thos. J. Semmes and T. Gilmore d& Sons for Plaintiffs and Appellants : 


1. The question of title as between the City and Donovan's heirs is settled in Municipality 
No. 2, for opening Roffignac street. 7 An. 76. That case is res adjudicata. 

2. That case was one for widening the street; the right to recover the value of the batture 
then formed in front of Donovan's lot, with subsequent accretions, in case the City needed 
it for widening the street, was recognized and reserved. 

3. Therefore, as said battare, by the advancing of the levee towards the river, has been 
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brought within the dominion of private property, it cannot be retained for widening of an 
existing street, without compensation. In this respect, this case differs from Sarpy in 
13 An., where the batture was originally divided into streets and squares. 


C. F. Buck, City Attorney, and Wynne Rogers for Defendant and 
Appellee: 


1. Ina suit by a ‘riparian owner” against the City of New Orleans for possession of “ bat- 
ture,” instituted under authority of Section 318, R. 8., the plaintiff must allege and prove — 
that the “* batture ” is not necessary for “public use.” The corporation must be presumed 
to hold for the use and benefit of the public, and this presumption must be rebutted by 
positive testimony. . 

2. The City of New Orleans has the right to hold and use, permanently, for *‘ streets and 
highways,” batture property formed in front of private estates, without compensating the 
front proprietor therefor. R.S., Section 318; Sarpy vs. Municipality, 13 An. 349. 

3. The opening and laying out of a street, running towards the river bank, to the limit of 
property owned and held in private ownership, or, in other words, to the line of the bat- 
ture along the river bank, which is locus publicus, isin itself a dedication of so much of 
the batture as constitutes the extension of the street and precludes the possibility or 
right of private possession to such portion of the batture ; especially where, as in the 
ease at bar, the City acquired, by purchase, for consideration paid, private property 
necessary to carry the street to the line of the “ batture.” 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. On the averment that they are, through their 
deceased father, the owners of the batture lot described in their peti- 
tion, and on the allegation that the same is in the possession of the 
City of New Orleans, but is no longer necessary for public use, the 
plaintiffs pray that it be reduced to private occupancy. 

The suit is brought under the provisions of the Act of 1853, No. 332, 
now 318 of the Revised Statutes of 1870. 

The defense is a denegation of ownership in the plaintiffs and of the 
uselessness of the lot to the City for public service. 

From a judgment adverse to them, the plaintiffs have appealed. 


I, 


John Donovan, in August, 1845, acquired, at a bankruptcy sale, lot 
No. 5 of square No. 5, forming the corner of Front and Roffignae 
streets, measuring 47 feet 11 inches and 4 lines on Front street, together 
with * * “the right to all the batture and alluvion which may 
be formed in front of said lot, so far as the same shall be embraced by 
extending the collateral lines of said lot across Front street into the 
river Mississippi.” 

In 1847, Municipality No. 2 brought proceedings for the widening of 
Roffignac street, from New Levee to Front street, and for the expro- 
priation of this piece of land. The commissioners considered that the 
property consisted of two lots, one opposite the other, of equal front 
and width, between parallel lines, divided by Front street, and valued 
each, in their report, at six thousand dollars, $12,000 for both. 
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On appeal, this Court thought that the use of the batture lot between 
the levee and the stream was in the public, the property or ownership 
being in the adjacent owner. In the apprehension that the batture lot 
might never be increased from what it then was, to any further extent, 
and might be diminished by some abrasion caused by the currents of 
the river, the Court refused to allow the six thousand dollars assessed 
as the value of the batture lot, leaving things, as far as regarded it, in 
statu quo. 

The Court, however, said: 

“If, by the municipal authority, the levee should be advanced to- 
wards the river, and the batture brought within the domain of private 
property, by the extinguishment of the public use, and its subjection, 
as to possession and. use, to the will of the owner, and the space under 
consideration should be required for a street, undoubtedly, the munici- 
pality would have to cause the owner to be indemnified for the property. 
But, until this oceurs, the use of the batture is in the public.” 7 An. 
76. 

It is manifest from those dicta of the Court, that it clearly considered, 
and correctly, too, that the title of naked ownership to the batture lot 
was in the plaintiff who, in a contingeney, could assert successfully 
rights of absolute ownership to it. The judgment may not be res judi- 
cata, because the question of title to the lot was not at stake. It was 
neither the judicandum nor the judicatum, but the views then expressed 
are surely good authority for the determination of the present contro- 
versy, which is between the same parties. 

The theory apparently advanced, that the acquisition of the other 
lot by the City divested its owner of a right to the batture eventually 
to be formed, cannot obtain, for the very obvious reason, which it is 
unnecessary to develop, but which it suffices to indicate, namely, that 
Donovan's right to the batture, which had already formed and which 
was susceptible of increasing, was not expropriated when the other lot 
was. ; 

There was at that time in existence a considerable portion of the 
batture lot, the possession of which is now claimed, and even if there 
had been none, the hope, uncertain as it was judicially declared to be, 
but realized as it has since been, was property of which Donovan could 
not be and was not divested. The plaintiffs’ title is, therefore, beyond 
doubt. 


J If. 

After the decision was rendered, Roffignac street was widened from 
42 feet 7 inches and 4 lines to 90 feet, from Tchoupitoulas street to 
Front street, but no further. It continued beyond Front street to the 
river, in its original width, with the lot in question on its upper side. 
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The decree was rendered in 1852. At that time the lot was far from 
being what it has since become. The apprehensions of the Court 
respecting a diminution by abrasion have proved unfounded. The 
batture has increased about six hundred feet. The plaintiffs actually 
claim only that space which exists between Front and Water streets, 
measuring 300 feet on Roffignac street, with a uniform width of 47 feet 
11 inches and 4 lines. 

The evidence clearly shows that this lot is not necessary for the 
public use. The hypothetical testimony of one of the experts, that the 
City does not need the picce of property for public purposes, if the 
City is obliged to pay for it, but the contrary, if the City is not to pay 
for it, is frivolous and hardly deserves consideration. The witness 
concludes, however, by saying that the City does not need it for public 
purposes, but only for the symmetry of the street. 

There is no necessity to review and question the rulings in the case 
of Sarpy, 13 An. 346. It is sufficient to say, that the plaintiffs there 
were asking the value of land taken for streets, which had been ex- 
tended over their batture, where no streets had previously existed. In 
the present instance no street extends over the land claimed. The 
original street, more than 42 feet wide, extends alongside of the lot in 
question, and is ample for all actual public uses. 

The ruling of the Court in the Winters case, 26 An. 510, is no fuun- 
dation for the decision of the present controversy. 

The dissimilarity is patent. In that case the plaintiff was not a ripa- 
rian owner; in the present instance the plaintiffs are such. 

In resting his decision on that case, the District Judge inadvertently 
overlooked the fact that plaintiffs’ author formerly owned the expro- 
priated lot, with the right of batture, and that after the divestiture 
they continued to own what existed and would exist of the land now 
claimed. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed ; and it is now ordered, adjudged and decreed that 
there be judgment in favor of plaintiffs, recognizing them as entitled 
to private possession, occupancy and enjoyment of the batture lot in 
question, according to the prayer of their petition, and to costs in both 
Courts. 
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No. 83069. 


WILLIAM S. CAMPBELL vs. JOHN P. H. SHort. 


As a general rule in action of damages, the damages should be estimated and assessed ac- 
cording to the condition of affairs existing before and up to the time of the institution of 
the suit, and a party is not entitled to recover expenses incurred for fees of counsel and 
expenses of attending the trial and for loss of time during the pendency of the suit, at 
least, without an amendment to the pleadings seasonably made, presenting such charges. 


| age from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





Singleton & Browne for Plaintiff and Appellant. 
W. S. Benedict and R. Shackelford for Iutervenor and Appellee. 





The opinion of the Court was delivered by 

Topp, J. William 8. Campbell, having a judgment against John P. 
A. Short for $1,239.75, caused to be seized, under a writ of fi. fa. issued 
therefrom, several thousand barrels of coal in a coal yard in this city. 

F. C. Wilson enjoined the sale of the property, claiming to be owner 
of it, and prayed that his right thereto be recognized and that he 
recover $5,000 damages caused by the seizure. 

Wilson’s pretensions were opposed by Campbell, the seizing creditor, 
on the ground that the coal belonged to his debtor Short, and that 
plaintiff’s title thereto was a simulation. 

There was judgment decreeing Wilson to be the owner of the prop- 
erty, perpetuating his injunction and condemning Campbell to pay 
$523.83 as damages; and from this judgment he, Campbell, has ap- 
pealed, and the appellee, by his answer, seeks to amend the judgment 
by increasing the damages allowed. 

The title of Wilson to the property seized is established by the posi- 
tive testimony of himself and Short. It is shown that the coal was 
bought with money furnished by him, and that he conducted the coal 
business in this city through Short as his agent. The fact of Short 
being the son-in-law of Wilson, instead of discrediting Wilson’s claim, 
really strengthens it, by affording a reasonable explanation why 
Wilson, a resident of a distant State, should carry on such a business 
in this city through an agent. The explanation is that he did it, as 
shown by his testimony, from a desire to assist his daughter. 

We cannot give a preponderance over the positive testimony of these 
witnesses to presumptions invoked against the probability or reason- 
ableness of the transaction from circumstances connected with the 
relative situations of the parties. We must, as did the District Judge 
who heard the witnesses, accept their statements as true. 

59 
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This leaves open only the question of damages. We agree with the 
Judge a quo that no loss was shown to result from the seizure as affect- 
ing the value of the property during its continuance and until released 
on bond, as during that time, which was less than a month, the price 
of coal advanced. We also agree with him that there is no ground 
to inflict punitive or vindictive damages. We, however, differ with 
him in regard to the amount or extent of damages. In estimating the 
amount, the Judge allowed for loss of time and expenses incurred 
during the pendency of the suit. We think the plaintiff should have 
been limited to such damages as he suffered before and up to the time 
the suit was brought. The complaint in his petition relates only to 
losses ineurred and damage suffered up to “that time. Indeed, the 
general rule is, that the assessment of damages is to be made and gov- 
erned by the situation or condition of affairs existing at the time the 
suit is brought, unless some subsequent loss or damage occurring 
thereafter is presented properly by an amendment to the pleadings 
seasonably made, Therefore, we cannot allow for expenses incurred 
in attending the trial of the canse, and the traveling expenses of 
coming to this city for that purpose and returning, even admitting 
that plaintiff’s presence was necessary, which is not apparent; nor was 
he entitled to counsel fees incurred in the prosecution of the suit, the 
right to recover which was reserved to himin the judgment. A plain- 
tiff in a suit, though successful, has no right to saddle his less fortu- 
nate adversary with such acharge. And there is no reason why this 
suit should be considered an exceptional one in this respect. 

The only damage we think the plaintiff is entitled to under the evi- 
dence, which we have carefully considered, is one hundred and fifty- 
eight dollars and thirty-three cents, ($158.33,) allowed for the expenses 
of his trip to this city and loss of time during his stay here after the 
seizure was made of his property, but prior to the institution of the 
suit. . 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reducing the amount of damages therein 
allowed to $158.33, with legal interest thereon, and striking out the 
reservation of the right to recover attorney’s fees for the prosecution 
of the suit, and as thus amended the judgment is affirmed, appellee to 
pay costs of the appeal. 





DISsENTING OPINION. 

MANNING, J. I have not a doubt that the property seized was 
Short’s, and is therefore liable to seizure for his debt, and it is not at 
all necessary to discredit Wilson in order to reach thateonclusion. He 
is father-in-law to Short, and lives faraway. Ia it credible that a man 
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living in the interior of Missouri should engage in a retail coal busi- 
ness in New Orleans, hiring a salaried clerk or ageut here to carry it 
on for him? No doubt Wilson thought he had fixed the matter so se- 
curely that Short’s coal business could not be disturbed. He had fur- 
nished the money to carry it on, and had put on record a power of 
attorney to Short, so that nothing was wanting to give the arrangement 
a plausible appearance or vraisemblance to a bona fide agency. But 
underneath all this it is manifest to me that this was nothing more nor 
less than a device to hide the actual fact. Wilson did not expect or 
intend to derive a dollar of revenue from this business. He intended 
that Short and Shert’s family should have it all, and that makes it 
Short’s property. 

But even if I thought otherwise, I could not consent to mulct Camp- 
bell in damages for seizing property which he had every reason to 
believe belonged to Short. These two men had had a contract for 
coal, Campbell sold and Short bought a quantity of it. The very 
judgment Campbell was executing was for coal not paid for by Shert. 
Why should he not believe that his debtor, whom he found pursuing 
the same business as before, was carrying it on as before, and that the 
property was hisown? Theauswer is, he was warned it was otherwise. 
He was told that Wilson, a man in Missouri, had set up the retail 
coal business here, and Short was only his agent. Why should he not 
believe that this was only a screen, and a very transparent one, to ille- 
gally protect his debtor’s property from his pursuit. I think appear- 
ances indicated it, and even if the fact was otherwise, he ought not to 
be mulcted in damages for acting on a belief that was reasonable. 





¢ 


CONCURRING OPINION. 
Pocuk, J. I concur in this opinion, 








No. 8576. 


Epwarp F,. StTocKMEYER vs. HENRY OERTLING. 


Solidarity of obligation is not a prerequisite to the possession er exercise of the right of a~ 
surety to enforce contribution. The necessary conditions are that the persons must have 
been sureties for the same debtor, and for the same debt, and the surety who is demanding 
contribution must have paid in consequence of a lawsuit. 

The terms of the Code do not presuppose a joint liability to a common obligee which has been 
discharged by one of the joint obligers, but the presupposed liability may be several as 
well as joint. 

The party from whom contribution is demanded must have been under a legal obligation to 
pay at the time payment was made by him who demands the contribution. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 
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E. W. Huntington and H. L. Dufour for Plaintiff and Appellant. 


Braughn, Buck & Dinkelspiel for Defendant and Appellee: 


1. A decision of this Court, settling the nature and extent of liability of persons as sureties 
on a bond sued on, is conclusive as between the parties to the suit. Ledoux ve Durrive, 
10 An. p. 7. 
2. Inasubsequent suit between alleged oo-sureties for ‘‘contribution,” such decision, though 
not technically having the force of res judicata, determines the rights of the parties and 
is conclusive as to all matters decided therein. 
On an exception of no cause of action, all documents arnexed to the petition form part of it. 
A bond which, as between the sureties, expresses no joint or solidary obligations as among 
themselves is a several obligation, with no greater force than if each undertaking were ev- 
idenced by a separate and distinct writing. The obligation to ‘ contribute,” as between 
the different persons or sureties, does not therefore exist, and the exception of no cause of 
action disclosed should be sustained in a suit by one of Them against another. Teutonia 
Bank vs. Wagner et al., 33 An. 732. 


3 
4 


. 





The opinion of the Court was delivered by 

MANNING, J. This suit is a pendant to Teutonia Bank vs. Wagner, 
33 Ann. 732, where it was held that the sureties of Wagner, though 
bound solidarily with him, were several obligors inter sese, because 
solidarity between them was not expressed. 

The plaintiff was one of those sureties, Bogel was another. These 
two paid the judgment against themselves as sureties upon that bond. 
The plaintiff then acquired Bogel’s rights against others and bréught 
this suit against Oertling, another surety, to recover of him his propor- 
tionate share, (one-third thereof) of the sum paid in extinguishment 
of the judgment. 

The defendant excepted that the petition disclosed no cause of 
action, which was maintained and the suit dismissed. 

The obligations of the sureties to that bond have been judicially 
declared to be several, as much so as if each had separately bound 
himself by an independent contract. 

The textual provision of our Code is that when several persons have 
been sureties for the same debtor and for the same debt, the surety 
who has satisfied the debt has his remedy against the other sureties in 
proportion to the share of each. Rev. Civ. Code, Art. 3058, (3027.) 

Solidarity of obligation is not a prerequisite to the possession or ex- 
ercise of the right to enforce contribution. The three necessary con- 
ditions are that the surety who is demanding contribution, and the 
surety from whom it is demanded, must each have been surety for the 
same debtor, and for the same debt, and satisfaction of the debt must 
have been enforced against the surety demanding contribution by a 
lawsuit. 

These requisites unite, and are disclosed in the petition of the 
plaintiff. 
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The cause and source of the error of the defendant is an incorrect 
dictum in Ledoux vs. Durrive, 10 Ann. 8, where the Court say, the 
terms of this Article of the Code presuppose a joint liability to a com- 
mon obligee which has been discharged by one of the joint obligors. 
It is manifest that the liability presupposed is not necessarily joint, 
but may be joint or several, and the expression is not only incorrect 
but was unnecessary, the Court in that case immediately proceeding 
to a concise statement of the two opinions which divided the French 
legists as to the foundation of the recourse which the paying surety 
has, and summing up with the conelusion that according to either 
view, the party from whom contribution is demanded must have beer 


himself under a legal obligation to pay at the time payment was made 


by him who demands the contribution. 

The judgment of the lower court is therefore reversed, and the cause 
is remanded to be proceeded with in due course, the defendant paying 
costs of appeal. 








No. 8275. 
Mary Taytor, Wire or T. P. May, vs. ARCHIBALD BOULWARE. 


Where the owner of two lots, with buildings on them, sells one of them, and between them 
an apparent sign of servitude, such as windows, exists, and the deed of sale is silent 
respecting the servitude, it shall continue to exist in favor of the lot which has been sold. 

The cireumstance that the blinds te the windows were closed and boards nailed across them 
at the time of sale, and had been continuously for many years, will not change the appa- 
rent servitude, or extinguish it. In order to constitute an extinguishment of it, the 
works erected to present an obstacle to the exercise of the servitude must be of a perma- 
nent and solid kind, and the obstacle thus presented must be absolute. Non-user of a 
window, or inability to use it, because of obstructions apparently temporary, will not be 
a release or extinguishment of the servitude. 

Waier pipes, gutters, iron staples driven into a wall, and such like, will constitute a servi- 
tude upon one lot in favor of another lot, when erected by the owner of both and used 
during his ownership, and this apparent servitude will continue upon the lot owing it 
after it has been sold. 

Screens erected on a lot, which obstruct the view overit from the house on an adjoining lot, 
but do net impede or prevent the opeuing of the win low shutters in such house for the 
enjoyment of so much light and air as can be had by the opening of the shutters merely, 
are not an obstruction to the enjoyment of the servitude of the windows, which can 
be suceessfully complained of. 


ee from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Thos. J. Cooley, for Plaintiff and Appellant: 


Plaintiff claims to have certain windowa, shutters, etc., in the house she purchased from 
defendant, and which defendant had caused to be closed and nailed up after the sale, 
opened, and her right to the use of the same decreed; and alse that certain screens 
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erected by defendaut opposite to said windows be removed, and for damages, aud for the 

removal of certain fixtures over the dividing line, ete. 

Plaintiff claims that the windows and shutters, etc., were not clused at the time of the 

sale—one certainly was not, as is clearly proved and not contested in the court below. 

See Breard vs. Ins. Co., 29 An. 764, and Mathilde ve. Levy and Scheuir, 24 An. 401, as to 

reliability of testimony of witnesses. 

2. Even if the window shutters were closed at the time of the sale, it is contended that they 
Were continuous apparent servitudes, established by defendant himself as owner of two 
estates, and as no mention is wade of them in the act of sale, they must remain in favor 
of plaintiff. C. C. 769 (765); Alexander vs. Boghel, 4 L. 312; Barton ve. Kirkman, 5 R. 16; 
Lavillebeuvre va. Cosgrove, 13 An. 323; Cleris vs. Tieman, 15 An. 316; Durel va. Bois- 
blanc, 1 An. 407; Gottschalk vs. De Santos, 12 An. 473. 

3. ‘*Servitades are either apparent or non-apparent Apparent servitudes are such as are to 

be perceivable by exterior work, such as a door, a window, an aqueduct.” ©. C. Art. 

728 (724). 

Servitudes can only be extinguished in the mode and in the contingencies provided by 

law. C.C. 723 et seg.; Duranton, vol 5, No. 654; Toullier, 1. II, c. iv, $7, No. 684; De- 

molombe des Servitudes, v. 2, pp. 488 et seg.; Lavillebeuvre vs. Cosgrove, 13 An. 324; C. 

_ C. Art. 820; Mourlon Rep. Ecrites, v. 1, p. 870, sec. 4, and p. 873, sec. 3. 

5. The line dividing the two properties is six inches outside of the wall of plaintiff's 
house, and she bought from defendant the property ‘ with the buildings and improve- 
ments thereon, and appurtenances thereunto belonging or in anywise appertaining "— 
and there being no qualification in the act of sale, plaintiff became owner of everything 
within that line, as “‘ the ownership of the soil carries with it the ownership of all that is 
directly above it and under it,’’ and therefore all apparent servitudes. C. C. 505 (497). 


- 


- 
. 


6. If there were strips nailed across the shutters, they could not be seen either from the’ 


outside or from the inside—so that plaintiff is not bound by this pretended extinguishment 

of a clearly apparent servitude even if such a work could have the effect of extinguishing 

an apparent servitude. C. C. 2520, 2496, 2541, 2542. 

‘** The seller who knows the vice of the thing he sells, andomits todeclareit, * * is 

amenable to the buyer in damages.” C. C. 254-5. 

8. ‘The discovery of the vice is not to be presumed—it must be proved by the seller.” C. 
C. 2546 (2524), 

9. Ifthe property was burthened with a non-apparent servitude, and no declaration made of 
it by the vendor, the sale may be rescinded or the price reduced, according to the 
gravity of the case. C. C. 2515 (2491); Troplong, Vente, Nos. 534 et seg., 525 and 526; 
Duranton, vol. 16, No. 310. 


a 


Singleton & Browne for Defendant and Appellee : 





The opinion of the Court was delivered by 

MANNING, J. The defendant was the owner for several years of the 
two adjoining lots on Camp street numbered 469 and 471. He built a 
brick building of two stories and an attic, with a two-story wing, on 
No. 471 in 1855, and a cottage of one story and attic on No. 469 in 1865. 
The houses were two and a half or three feet apart. 

The brick house was built with windows in the side towards lot No. 
469, in which were the usual sashes, and these were covered by 
venetian blinds with movable or revolving slats. When the defendant 
built the cottage, he nailed boards across these windows on the out- 
side, thus preventing the opening the venetian shutters, and shutting 
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out the view over the cottage lot, and excluding light and ventilation 
from that side of the brick house. These boards had remained for 
about tifteen years, viz., from 1865, when the cottage was built, to 
1880, when he sold the brick house and lot to the plaintiff. They were 
there when the plaintiff took possession in the same condition as when 
first put there. 

Mrs. May bought in April, 1880, for five thousand two hundred and 
fifty dollars cash, but Boulware was to remain in possession until first 
of September following. A few days after she went into the occupancy 
of the brick house, she gave Boulware notice to remove the strips of 
board from across the window blinds, so that the shutters might be 
opened and closed at her pleasure, and if it was not done in forty-eight 
hours, that she would have them removed. He refused to remove them, 
and she had it done. Thereupon he had sereens erected on his own lot, 
No. 469, opposite the windows of No. 471, to protect the adjoining cot- 
tage from view. The tenant of his cottage had promptly complained 
as soon as the windows were opened, and notified the defendant that 
he would be compelled to move if the windows were not closed as 
before. These windows were in the upper story and gable end of the 
‘attic, and overlooked the cottage and the lot No. 469. 

The object of the present suit is to compel the defendant to remove 
these screens, and for the recovery of fifteen hundred dollars as dam- 
ages, suffered and to be suffered, from deprivation of light and air, and 
twelve hundred dollars additional for depreciation in the value of the 
brick house, from the assertion by the defendant of his pretended right 
to shut out light and air from that side of the house; and in the event 
the Court should hold that the defendant rightfully closed the windows 
and erected the screens, then the plaintiff claims such right was a 
non-apparent vice and defect in the property, for which a reduction in 
the price of twelve hundred dollars should be allowed, for which sum 
judgment is prayed. 

The plaintiff also complains of a water pipe fastened to the wall of 
her house, leading from the eottage ; and of two sheds on the cottage 
lot that overlap the dividing line one inch or more, which sheds are 
fastened to the weather boards of the rear of her building; anda 
gutter runs across the line a foot or more; and the front gate-bell is 
fastened to her property; and two iron staples for supporting a 
clothes-line are driven into her wall; all these things being for the 
convenience of the cottage lot, and cause her five hundred dollars 
damage. She prays the removal of all of them. 

The defendant justifies the erection of screens for the protection of 

‘his cottage, charges the plaintiff with a trespass in illegally and tor- 
tiously opening the windows which had been closed for fifteen years 
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continuously, and demands two thousand dollars as damages therefor, 
and prays that the windows be closed as before. The answer passes 
by the complaints of the two iron staples, and id genus omne, in con- 
temptuous silence. 

The provisions of the Code on the matter are: If the owner of two 
estates, between which there exists an apparent sign of servitude, sell 
one of those estates, and if the deed of sale be silent respecting the 
servitude, the same shall continue to exist actively or passively in 
favor of or upon the estate which has been sold. Rev. Civ. Code, 
Art. 769, 

Servitudes are either visible and apparent, or non-apparent. Appa- 
rent servitudes are such as are perceivable by exterior works, such as 
a door, a window, an aqueduct. Non-apparent servitudes are such as 
have no exterior sign of their existence, such for instance as the pro- 
hibition of building on an estate, or of building above a particular 
height. Ibid, Art. 728. 

The destination made by the owner is equivalent to title with 
respect to continuous apparent servitudes. By destination is meant 
the relation established between two immovables by the owner of 
both, which would constitute a servitude if the two immovables 
belonged to two different owners. Ibid, Art. 767. 

There does not seem to be room for doubt that there existed an 
apparent sign of servitude in the windows when the defendant sold to 
the plaintiff, and the deed is silent respecting it. Not only is the deed 
silent, but the defendant was reticent to all to whom he should have 
spoken of the barred windows, if barring them was supposed by him 
to have the significance he now claims for it. No one, examining a 
house with. a view to purchase or occupancy, and seeing the venetian 
blinds with a board nailed across them on the outside, would think, or 
have reason to think, that this obtruction to opening them was perma- 
nent. It does not alter the case that these windows had been thus 
closed fifteen years or other considerable time. The defendant had 
the right to close them when he did, for he was owner of both lots, and 
he could have taken them away, and made that side of his house an 
unbroken surface of brick, and had he done so before Mrs. May’s pur- 
chase, she could not have complained. But instead of doing that, he 
left the windows and blinds, perceptible on the exterior and from the 
interior, with all appearance of destination to use, save only that im- 
mediate present use was prevented by an obstruction that in appear- 
ance was temporary. Very great stress is laid, both by defendant and 
by the Judge below, on the circumstance of the slats of the venetian 
. blinds having been ‘‘ reversed,” by which they seem to mean the slats 
were turned up. 





Cc em oo 


m—~ 6 A © © 6 4A ew C6 








NEW ORLEANS, APRIL, 1883. 473 





Taylor vs. Boulware. 





Venetian blinds are turned up or down every day as occasion re- 
quires. The object in having the slats rolling or movable is to turn 
them either way, and the way in which they are turned depends upon 
the object to be accomplished. These windows cannot be seen from 
the street, but of course the plaintiff saw them from within when she 
examined the house, and it is urged that as the “ blinds were reversed” 
and a board nailed across the outside, she was bound to notice that 
condition. We take for granted she did notice it, and that is precisely 
why we think she had a right to believe she would have light and air 
through the windows, for she could not see, from within, the board 
nailed across the outside, and if she did see it while outside most 
likely regarded it as a precaution of safety. The real estate agent who 
negotiated the sale for Boulware examined the house, passed all the 
openings inside, and did not notice the boards, nor did Boulware men- 
tion to him that the winduws were closed permanently, and not in- 
tended to be reopened. The servitude was visible and palpable as in 
Durel vs. Boisblanc, 1 Ann. 407; see also Alexander vs. Boghel, 4 La, 
312; Barton vs. Kirkman, 5 Rob. 16. 

The identical question here presented came before the Court in La- 
villebeuvre vs. Cosgrove, 13 Ann. 323. Six months before Cosgrove 
bought, the plaintiff Lavillebeuvre closed a window which had existed 
in the partition wall from the time when the wal! was built, by nailing 
heavy planks across the venetian blinds of the window on the outside, 
The planks were there when Cosgrove bought, and he took them away 
and reopened the window. Lavillebeuvre brought the action to have 
the window closed, and sounding in damages for a trespass, and con- 
tended that Cosgrove acquired the property as it was at the time of his 
purchase, and because the window was then closed by boards, it must 
remain boarded up in perpetuity, and the removal of the boards was a 
trespass. The Court held otherwise saying, it is pretended the servi- 
tude was lost by barring up the window, but it was not. The Code 
expressly provides, in order that the tacit release of a servitude may 
be inferred from the permission given, by the owner of an estate to 
which it is due, for the erection of works which prevent the exercise 
of it, it is necessary that the works thus constructed be of a permanent 
and solid kind, such as an edifice or walls, and that they present an 
absolute obstacle to every kind of exercise of the servitude. Rev. Civ. 
Code, Art. 820. There can be no question of prescription in the case 
at bar since Boulware owned both lots up to the sale to Mrs. May, and 
he cannot prescribe against himself. 

Nor can the servitude be claimed to have been extinguished. Among 
other means of extinguishing servitudes is such a change taking place 
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that the thing subject to the servitude cannot be used. Rev. Civ. Code, 
Art. 783. And as an example of a change which does not extinguish 
the servitude the French writers say, thus a window, an aqueduct, 
preserves the right of servitude, although it is not used. Toullier, L. 
31, T. 4, c. 3, No. 709; 2 Demolombe des Servitudes, p. 488 et seq. 

But it does not follow as a corollary, if Mrs. May has a right to open 
the windows for light and air that the defendant’s screens cannot re- 
main to obstruct the view into his lot. She has a right to such light 
and ventilation as may be obtained by the removal of the boards from 
the outside of the windows, but the screens are equally necessary to 
protect his cottage property from intrusive eyes. There can be no 
doubt that the defendant could build another story to his cottage, 
which would obstruct the view from the brick house as much as the 
screens. 

As to the other branch of the case, it seems certain from the proof 
that the water pipe, and iron staples, et cetera, are servitudes upon 
the plaintiff’s property due to or in favor of the defendant’s lot, estab- 
lished by the latter when owner of both, and existing at the time of 
the plaintiff’s purchase. The Judge below so found, and he also re- 
jected the money demands of both parties. 

It is therefore ordered and decreed that the judgment of the lower 
court is affirmed in this respect, viz: rejecting the demands of both 
parties for damages, and disallowing the plaintiff’s demand for the 
removal of the staples, and sheds, and gutter, etc., and in this respect 
that it be amended, so that the plaintiff have judgment recognising 
her absolute right of servitude in all the windows as claimed, and in 
this other respect that it be reversed, wherein the removal of the 
screens is ordered and the defendant’s claim to have certain of the 
windows re-closed and the boards again nailed across the blinds is 
recognised, which claim is now rejected, the costs of appeal to be paid 
by the parties in equal parts. . 





On REHEARING. 

The plaintiff claims that so much of the judgment of the lower court 
as was in her favor cannot be disturbed because the appellee did not 
pray any amendment. No prayer for amendment had then been filed, 
but the defendant acted on that suggestion and filed an answer pray- 
ing the amendment he desires. This answer was not filed until nearly 
two months after the plaintiff’s petition for rehearing. Of course it 
comes too late. 

It is also claimed by the plaintiff that she cannot exercise the right 
of servitude in the windows unless she is permitted to open the shut- 
ters fully and entirely, but we held, while the defendant could not 
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again reclose the windows and nail boards across the shutters, she was 
entitled only to such light and ventilation from the windows as may 
be obtained by the removal of the boards from across the shutters, 
which does not imply that she may fully open them. If she may fully 
open the shutters, the defendant could not erect a second story upon 
his cottage which would obstruct her view, but we held that he could, 
and we said it to illustrate the extent of that servitude in the windows 
which she had. 

The removal of the boards from across the shutters enables the 
plaintiff to move the slats up or down at pleasure, and to open the 
shutters even partially, but not to spread them “ wide open,” and thus 
obtain an unrestricted view upon and over the defendant’s lot and 
cottage. 

It is therefore ordered and decreed that the judgment of the lower 
court, ordering the screen opposite the window marked B to be re- 
moved, remain unaltered, and that plaintiff’s right of servitude in the 
windows does not extend to opening the shutters fully and entirely, 
but only so far as was prevented by the boards nailed across them, 
and that so much of our former decree as is inconsistent herewith is set 
aside, and that the defendant pay the costs of appeal. 
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The debt sued for in this case being for the current expenses of the Municipal Corporation, 
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To this end he instituted three suits: one in the name of the stock- 
holders of the Gas Co., (of whom he was one) as holders of warrants 
issued by the City for the gas supplied, and two others, in his own 
name, also as warrant holder. 

After an exception to the first suit, requiring the disclosure of the 
names of the stockholders which he claimed to represent, the plaintiff 
filed a supplemental petition, alleging himself the owner of the war- 
rants sued upon. 

Subsequently, the defendant asked that the cases be cumulated, and 
upon it being thus ordered, the City filed a general denial, specially 
charging absence of ownership in plaintiff and of liability on the part 
of the corporation. The further defense of prescription was set up. 

From an adverse judgment the City appeals. We deem it unneces- 
sary to pass upon the preliminary defenses, and will determine the 
controversy from a different standpoint on the merits of the suit. 

It is clear that the plaintiff seeks payment of a debt averred to have 
been created by the City of Baton Rouge. As it is not a claim ex de- 
licto, it is necessarily one ex contractu. Under the features presented, 
& contract and a quasi contract would have to stand on the same 
bottom. 

The question involved and to be decided is purely one of power on 
the part of the corporation to contract and to incur an obligation on 
the one hand, and of the cancellation of a right claimed to have been 
acquired by plaintiff’s assignors and transmitted to him. 

Dillon, in his work on Municipal Corporation, expressive of the ea- 
sence of the jurisprudence on the principles by which the liability of 
those juridical persons are to be tested, tersely says: 

“In determining the extent of the power of a municipal corporation 
to make contracts and in ascertaining the mode in which the power is 
to be exercised, the importance of a careful study of the charter or in- 
corporating act and the general legislation of the State on the subject, 
if there be any, cannot be too strongly emphasized. Where there are 
special provisions on the subject, these will, of course, measure, as far 
as they extend, the authority of the corporation. * * * 

‘¢ It is a general and fundamental principle of law, that all persons 
contracting with a municipal corporation must, at their peril, inquire 
into the power of the corporation or its officers, and a contract, beyond 
the scope of the corporate power is void, although it be under the seal 
of the corporation. 

‘* Respecting the mode in which contracts by corporations should be 
mae, it is important to observe that, when the mode of contracting is 
specially and plainly prescribed and limited, that mode is exclusive 
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and must be pursued, or the contract will not bind the corporation.” 
$$ 371, 372, 373, and authorities cited. 

Speaking on this subject of corporations, C. J. Marshall said: ‘‘ The 
act of incorporation is to them an enabling act. It gives them all the 
powers they possess. It enables them to contract, and when it pre- 
scribes to them a mode of contracting they must observe that mode, or 
the instrument no more creates a contract than if the body had never 
been incorporated.” 2 Cranch U. S. 127. 

Cooley on Const. Lim., Sec. 196, p. 237, 4th ed., says: “It must 
follow that if, in any case, a party assumes to deal with a corporation 
on the supposition that it possesses power which it does not, or to 
contract in any other manner than is permitted by the charter, he will 
not be allowed, notwithstanding he may have complied with the 
undertaking on his part, to maintain a suit against the corporation, 
based upon its unauthorized action.” Vide Green’s Ultra Vires, p. 42. 

“Tt results from this doctrine, that unauthorized contracts are void, 
and in actions thereon the corporation may successfully interpose the 
plea of ultra vires, setting up as a defense its own want of power 
under its charter or constituent statute to enter into the contract.” 
Dillon, § 381. 

‘‘ The doctrine of implied municipal liability,” says Mr. Chief Justice 
Field, in a case where the subject underwent thorough examination, 
‘‘ applies to cases where mouey or other property of a party is received 
under such circumstances, that the general law, independent of express 
contract, imposes the obligation upon the city to do justice with 
respect tothe same. * * * Asa general rule, a city corporation 
is only liable upon express contracts, authorized by ordinance (or 
other due corporate proceedings). The exceptions relate to liabilities 
from the use of money or other property which does not belong to her, 
or to liabilities springing from the neglect of duties imposed by her 
charter, from which injuries to parties are produced.” Argenti vs. San 
Francisco, 16 Cal., 255, 282. 

It may well be, however, that sometimes an ordinance may not be 
indispensable. For instance, it has been held that a city is liable for 
gas furnished to it with knowledge of the council, though no ordinance 
or resolution was passed authorizing it to be furnished. 8 Cal. 453, 466 ; 
but in this State the law prohibits, in negative terms, municipal organ- 
izations, police juries and the constituted authorities of incorporated 
towns and cities from contracting any debt or pecuniary liability, with- 
out adopting an ordinance to create the debt, and providing in it the 
means of paying the principal and interest of the debt so contracted. 
Act 263 of 1855; R. §. 2448; Charter of Baton Rouge, 114, 1874, Sec. 26. 
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In a number of instances, in which parties claiming to be creditors 
of municipal corporations, in the absence of a compliance with the 
requirements of this prohibitory and mandatory law, the Courts have 
uniformly exonerated the corporations. 12 An. 496; 15 An. 667; 23 
An. 192, 2382, 251; 24 An. 457; 26 An. 59; 27 An. 319; 23 An. 343; 29 
An. 590, 673; 30 An. 40, 152, 461 ; 32 An. 180; 33 An. 386. 

In the case of Talbot vs. Parish of Iberville, 24 An. 135, the Court 
however recognized the liability of an involved corporation for the pay- 
ment of the fees of attorneys employed to relieve it from embarrassment, 
for which an appropriation appears to have been subsequently made 
in the budget of receipts and expenditures. The Court thought such 
to be contingent expenses, which did not fall within the prohibition of 
the law, and which had to be incurred ex necessitate. 

The case also relied upon in 13 An. 430, was a writ against the City 
of Shreveport for damages said to have been sustained in consequence 
of work done under an ordinance for the grading of a street, which 
ordinance, it was claimed, the city had no right to pass and execute, 
because it was violative of the Act of 1855, in not observing its re- 
quirements. It was an action ex delicto for a quasi offense, not one, 
therefore, to draw money in satisfaction of a debt contracted, without 
adopting an ordinance and providing for payment. It was in order 
to repel a charge of trespass against the city, that the language re- 
ferred to, which is argumentative and obiter, was used. The Court 
was, nevertheless, careful in distinctly stating that the ordinance 
created no specific debt, thus differentiating the action under con- 
sideration from one ez contractu. 

The principles recognized in the authorities to which plaintiff’s 
learned counsel have invited our attention are indisputable, but they 
have no application to a case where a prohibitory law has been violated. 
Some of them expressly recognize the distinction, those in 15 Wall. 
570 and 96 U. S. 258, particularly. 

In the present instance, no ordinance was passed and no pone 
was made for the payment of the gas to be supplied. 

It was beyond the power of the corporation to have incurred obli- 
gations and conferred rights otherwise than by a rigid observance of 
the mode requiring the fulfilment of essential conditions precedent. 
Whatever may have been subsequently done cannot have the effect of 
infusing life into that which was lifeless in embryo. An act ultra vires 
is not susceptible of ratification by the disabled corporation. 

If subsequent acts, however formal they might be, could be success- 
fully opposed and urged as supplying original fatal deficiencies, the 
prohibition would be a dead letter on the statute book, and corpora- 
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tions, which have only jura minorum, could validly do indirectly that 
which they cannot legally do directly. 

The jurisprudence of this State, based on recognized principles and 
in accord with that of our sister States, has invariably proclaimed 
that the restraints placed upon municipal corporations, for the public 
good, were legitimate and had to be respected. 

The view which we have taken of this case dispenses us from passing 
expressly on the plea of prescription. 

The judgment of the lower court is erroneous. It is, therefore, 
ordered and decreed that the judgment appealed from be reversed, and 
that there be judgment in favor of defendant, rejecting plaintiff's 
demand with cost of both Courts. 





On REHEARING. 

Fenner, J. We granted this rehearing because satisfied, on a re- 
consideration of the case, that the debt herein sued for, being for ordi- 
nary current expenses of the corporation, and payable out of the cur- 
rent revenues of the several years in which it was contracted, does not 


fall within the operation of Section 2448 Revised Statutes. 


Judge Dillon, in treating of this precise question, says: “‘ An Act of 
the legislature prohibiting counties and cities from thereafter ‘ con- 
tracting any debt or pecuniary liability without fully providing, in 
the ordinance creating the debt, the means of paying the principal and 
interest of the debt so contracted,’ does not extend to ordinary street 
work, which forms part of the current expenses of the corporation, and 
which may be paid out of its current revenues.” 1 Dillon, Mun. Corp., 
Sec. 88. 

This Court, referring to the very statute now under consideration, 
long since held, that “ordinances directing work to be done upon 
streets and not involving the giving out of obligations beyond what 
the current revenues of the town may meet, do not seem to us to be 
within the meaning of the prohibitory law relied upon. Reynolds vs, 
Shreveport, 13 An. 430. 

Consideration of the methods and necessities of municipal adminis- 
tration must enforce the correctness of these views. 

The very language of the prohibition, requiring provision “ for pay- 
ing the principal and interest of the debt so contracted,” obviously 
suggests reference to debts not covered by the ordinary annual appro- 
priation of current revenues and expected to be paid out of the same, 
but which are to be paid in the future, or which, at least, from their 
nature would not, in ordinary course of financial administration, be 
paid without special provision therefor. Inasmuch as special provision 
must, at some time, be made, the law requires that to be done at the 
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moment of creation of the debt. As we said in a former case, “ its 
motive was to restrain municipal extravagance by requiring corporate 
officials, at the moment of contracting debt, to contemplate the neces- 
sity of providing for its payment, and, by requiring such actual provi- 
sion, to keep the taxpayers advised of the burdens to which they were 
being subjected by their official agents, so that they might hold them 
responsible therefor.” Oubre vs. Donaldsonville, 33 An. 339. 

These considerations have no application to ordinary and necessary 
administrative expenses, payable, and expected to be paid, out of the 
ordinary current revenues. 

Municipal corporations ordinarily adopt an annual estimate of re- 
ceipts and expenditures. The estimate of expenditures usually appro- 
priates the anticipated revenues to the various branches of admin- 
istrative expenses in certain proportions or fixed amounts. There are 
officers to whom are entrusted these several branches of administra- 
tion and who conduct the same, subject to the general supervision of 
the corporate council. 

Take, for example, the ordinary appropriation for “ streets and land- 
ings.” One of the obvious purposes would be to keep the streets and 
landings in order and repair. This requires the employment of 
laborers. Every employment of a laborer necessarily involves the 
obligation to pay him, and thus the creation of a debt. Would any 
one suppose that, in every such case, an ordinance would be required 
making provision for its payment? Naturally, these laborers look 
for their payment to the current revenues raised for and devoted to 
the general administrative purpose. 

Now, in the case at bar, the record establishes that, in every year 
except one, the council of defendant adopted a general estimate of 
receipts and expenditures. In the latter was included a large item for 
‘streets and landings.” The evidence is clear that this was intended 
to include, and did include, the expense of lighting the streets, land- 
ings and public places generally. The Gaslight Company, the assignor 
of plaintiff, was regularly employed to do such lighting, and actually 
did the same. Its accounts were presented, at brief intervals, during 
the several years, and were duly audited and approved, and warrants 
were drawn by the auditing officer upen the proper disbursing officer, 
for the amounts of the various bills specially drawn against the 
‘streets and Jandings” appropriation. Many of these warrants were 
paid, but, in each of the several years some of them remained unpaid, 
owing to the deficiencies of receipts, and the latter form the basis of 
the present suits. These warrants have been repeatedly recognized 
by the city authorities in various ways, and several funding ordinances 
have been paseed for their liquidation, and they have been admitted 
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to registry under the provisions thereof, and sundry payments on ac- 
count have been made in order of registry. 

There is no dispute about the rendition of the service and the cor- 
rectness and propriety of the charges therefor. The only dispute, on 
the merits, is as to the validity of the debt, on the ground of non- 
compliance with the prohibitory law referred to. The authorities 
quoted and the views hereinbefore expressed satisfy us that the law 
does not apply to a debt of this character, 

We attach no importance to the absence of proof of adoption of any 
estimate of receipts and expenditures for the year 1872. The evidence 
does not affirmatively establish that no such estimate was adopted ; but, 
if it were otherwise, it is shown that the revenues were, in fact, collected 
and appropriated to administrative purposes, as in other years, and 
the warrants drawn for payment of the Gas Company were, as usual, 
drawn on the “Streets and Landings ” fund. 


They were ordinary administrative expenses payable out of current - 


revenues, 

The case of Taxpayers vs. New Orleans, 33 An. 568, has no applica- 
tion. There existed no provision of law or Constitution applicable to 
defendant, striking with nullity indebtedness otherwise validly con- 
tracted, because the revenues out of which it was expected to be paid 
proved insufficient or was otherwise used. 

The warrants herein sued on as evidence of the debt are proper and 
legal vouchers for the debts represented thereby, which the municipal 
corporation was competent to issue, and the issuance of which was, 
indeed, the lawful and customary mode of auditing and liquidating 
municipal indebtedness, They do not fall within the principle of 
various cases quoted annulling warrants issued by police juries for 
purposes of circulation, or to raise money, etc. 

We discover no force in the objection that the plaintiff, as assignee 
of the warrants, does not thereby become owner of the indebtedness 
represented thereby. 

The exception to the amended petition filed by plaintiff in the first 
of these suits, wherein he alleged that, since the filing of his original 
petition in which he sued for the use of certain third persons, he had 
acquired the ownership of the claim, and, therefore, asked that he be 
individually substituted as plaintiff, is disposed of by the authority 
of Payne vs. Furlong, 29 An. 160, 

This amendment, being legal, eviscerated the entire substance of 
the exceptions which defendant had filed to the original petition, and 
left him nothing to complain of. 

The various funding acts of the city heretofore referred to, the ad- 
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mission to registry thereunder of these warrants, as valid obligations, 
and the payments made on them at various times, conclusively rebut 
the defense of prescription. 

It is, therefore, ordered that our former decree herein be annulled 
aud set aside. And it is now ordered that the judgment appealed from 
be affirmed at appellant’s cost. 





DISSENTING OPINION. 

BERMUDEZ, C.J. Supplying the City of Baton Rouge with light was 
a matter which should have formed the object of a contract. The 
record shows that, anterior to the date of the first supply, there had 
been such contract with the City. The charter is to the effect that all 
contracts for public works or for materials or supplies, when the same 
exceeds two hundred dollars, shall be given after certain formalities, 
which were not observed in this case. It is notorious, that the City of 
New Orleans enters into contracts for the lighting of her streets, 
whether by gas or oil. 

The quotation from Judge Dillon rests upon a solitary decision, 
which is from this State, and which is referred to in supra in the 
opinion just read, to reinforce the text-writer. That decision was 
rendered in a case in which the claim made for work done on the 
streets was allowed, because it formed part of the current expenses of 
the town and did not involve the necessity of giving out obligations 
beyond what the current expenses of the town may meet. 13 An. 430, 
No one disputes the correctness of this authority. 

That which is denied, ix that the lighting for which payment is now 
asked, was a current expense, which the current revenues of the City 
of Baton Rouge could meet. 

In the absence of evidence showing that a contract had been entered 
into and provision made, as required by the charter, for payment of 
the supply, it was incumbent upon plaintiffas a condition precedent, 
sine qua non, to have shown that the current revenues of the town 
could have met that and its other expenditures likewise incurred, 
This has not been shown. 

Emancipate municipal corporations from the legal exigencies and 
restraints which require that, before they can become liable for a debt, 
they must conform with certain formalities and provide for its pay- 
ment, and all the barriers raised by law to prevent them from running 
into extravagance, spoliation and ruin, are at once destroyed. 

I, therefore, dissent from the opinion of the majority and adhere to 
that originally pronounced. 





MANNING, J. I concur with the Chief Justice. 
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No. 8641. 
Tue State oF Louisiana vs. Horacr G. BLACKMAN, 


The minutes of court do not contain properly the recital of service of the list of jurors on the 
prisoner, and therefore an oljection, not that there was no service, but that the minutes 
do not shew it, is untenable. The sheriff's return is the place where such service is 
shewn. , 

All persons present aiding and abetting in the commission of a felony are principals, and 
must be indicted as such. Any testimony therefore to shew guilt of the prisoner, whether 
that guilt consisted in shooting, or in being present aiding and abetting the shooting, is 
admissible, 

A mistrial and consequent discharge of the jury is nota bar to a second trial on the same 
indictment. The prisoner was not legally put in jeopardy on the first trial. The dis- 
charge of the jury on the first trial was within the sound discretion of the court. 


PPEAL from the Eighth District Court, Parish of East Carroll. 
Delony, J. 





J. C. Egan, Attorney General, for the State, Appellee : 


1. In felonies, those who are present, aiding, abetting and assisting in their commission, are 
principals, and liable to punishment as such. 34 An. 525. 

2. The discharge of the jury on failing to agree rests largely in the discretion of the Court. 
7 An. 520. 


Chas. M. Pilcher for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. The defendant was indicted for shooting one Beaman 
with a shotgun with intent to murder, was convicted and sentenced to 
five years hard labor. . 

He assigns as error, failure of the minutes of court to shew the pres- 
ence of the Judge at the opening of court, and to shew that the 
defendant was served with the list of jurors. 

The minutes shew the presence of the Judge, and are not expected 
to shew that the defendant was or was not served with the list of 


jurors. That would be shewn from the service itself if it was made.’ 


If it was not made, it would appear from the defendant’s objection to’ 
go to trial until it was done, and if he went to trial without objection 
to the want of service, it would be too late to object for the first time 
in this Court. His objection, however, is not that there was no service, 
but that the minutes do not. shew it. The minutes of court do not 
contain recitals of the services made by its executive officer. 

There are three bills reserved to the admission of testimony of as 
many witnesses to shew that the prisoner was present aiding and 
abetting the shooting. All who are present aiding or abetting in the 
commission of a felony are principals, that is, are considered in legal 
contemplation as doing the deed. State vs. White, 7 Ann. 531; State 
ve. Ellis, 12 Ann. 390. Therefore, if a statute makes the doing of a 
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thing criminal, it includes persons present lending their countenance 
and aid. Bishop’s Stat. Crimes, $135. A person present aiding or 
abetting, cannot be indicted as an accessory, but must be charged as 
principal. State vs. Desmond, 5 Ann. 398, The indictment of the 
defendant was as principal. Any testimony, therefore, was admissible 
to shew the guilt of the accused, whether that guilt consisted in the 
shooting, or in being present aiding and abetting. 

There were two trials, and on the first there was a motion to set 
aside the panel. The defendant calls our attention to this motion, but 
obviously it has nothing to do with the present appeal. None of the 
incidents of the first trial aré before us, There was also an application 
previous to that trial for a change of venue which was refused, but for 
the same reason we do not consider it. It was not renewed at the 
second trial. 

The jury failed to agree on the first trial and were discharged. The 
prisoner pleads that trial as a bar to the second. The plea of once in 
jeopardy is not sustained by a former mistrial, the settled doctrine being 
that the prisoner can avail himself of that plea only under such cireum- 
stances as would enable him to sustain the plea of autrefois acquit or 
convict. State vs. Brown, 9 Rob, 566; State vs. Hornsby, Ibid, 583 ; 
State vs. Ritchie, 3 Ann. 715, 

But the prisoner alleges that the discharge of the jury was unneces- 
sary and arbitrary, because they had been out only half an hour, The 
statement in the record is that the jury, after an absence of two or 
three hours, failed to agree, and were discharged. 

There has been prolonged controversy, and there is yet diversity of 
ruling upon the effect of a discharge of the jury by direction of the 
Judge sitting at a criminal assise, and the courts are ranged in two 
classes: 1, where the discharge is held a bar to all subsequent proceed- 
ings, unless it was because of some violent necessity, such as the death 
of a juror, or his insanity or illness, and the like; 2, where it is held that 
the discharge is a matter of sound diseretion of the court, and when 
exercised, that it presents no impediment to a second trial. 1 Whart. 
Crim. Law, $$ 574, 575, 580-6. 

_ This Court has consistently followed the latter ruling, which is that 
of the Supreme Court of the United States. U.S. va. Perez, Wheaton, 
570, - 

It is impossible to define what is a sound discretion. It varies with 
and depends upon the circumstances of each particular ease. Cer- 
tainly the power to discharge ought not to be lightly used. But the 
right exists, and the chief security for its faithful and conscientious 
exercise is the judicial character, and the responsibilities of the judicial 
office. 
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We are not prepared to say it was not properly exercised in the 
present instance. The haste is not at all commendable, and should 
not invite repetition. By some courts a discharge far more necessary 
than this would be held a release of the prisoner as complete as an 
uequittal, 1 Whart. Crim. Law, §§576-8. Although this ruling has 
never been followed in this State, and our jurisprudence was early 
settled in the contrary way, it does not follow that the inferior courts 
should not use the power to discharge with the greatest caution and 
cireumspection, 

Judgment affirmed. 

Rehearing refused, 








No. 8241. 
Lovurstana C. Ferauson vs. Dr. ALCEE CHASTANT. 


Preseription does not run against an action to annul a judgment not 
signed. Nor ean such judgment be the foundation for a plea of res 
adjudicata. 

Where the executor of an estate and tutor of the minor heir thereto 
tiles one account, as executor and tutor combined, and secures its ap- 
proval by the minor emancipated on the day of, or day before its 
homologation, without affording the legal time and opportunity for an 
examination of the vouchers, the homologation of the account will be 
annulled. Where the Judge a quo, after decreeing the nullity of the 
order of homologation, declines to pass on the various alleged errors 
in the account, this Court cannot consider the same and proceed to fix 
the amount of the liability of the accountant. The District Judge 
should, however, have passed on all the issues raised by the pleadings, 
and relegated the plaintiff to a new proceeding. Judgment amended 
and ease remanded, 

PPEAL from the Civil District Court for the Parish of Orleans. 

Monroe, J. 


J, Q. A. Fellows for Plaintiff and Appellee. 


. Jerome Meunier and Chas. F. Claiborne for Defendant and Appellant. 





The opinion of the Court was delivered by Topp, J. 
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No. 8821. 
EpGarR DAVENPORT ET AL. vs. N. Kina KNOX ET ALS. 


Where the nullity of a tax sale is decreed and case remanded to ascertain amount of taxes 
paid by the evicted purchaser and value of improvements made by him, for which reim- 
bursement is claimed by reconventional demand, and the case is again tried on this re- 
maining issue, and a second appeal taken, held, that this Court is without jurisdiction 
where the amount of such reconventional demand does not exceed €1,000. 

On the merits: same as in preceding case 8820. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 





Herron & Beale and C. D. Favrot for Plaintiffs and Appellants. 
Knox & Laycock and Burgess & Burgess for Defendauts and Appellees. 





The opinion of the Court was delivered by 

Topp, J. This suit was instituted to annul a tax sale. The land 
sold at such sale was purchased by the defendants separately and -in 
separate quantities. 

The defendants filed separate answers, and in the event that the sale 
was annulled, claimed each the taxes paid and the value of the im- 
provements respectively made on the land. 

On appeal to this Court from a judgment in favor of the defendants, 
the judgment was reversed, the sale aunulled, and the case re- 
manded for the purpose, as expressed in the decree, “ of ascertaining 
the amount of taxes (not including costs and penalties) paid by each 
of the defendants respectively on the lots or parcels by them pur- 
chased, due at the time of sale and subsequently, and the value of the 
improvements by them respectively made, the right to recover which 
said taxes and improvements is reserved to defendants.” 34 An. 409. 

The case on being remanded on this issue resulted in a judgment 
awarding to the several defendants separately specific amounts for 
taxes paid and improvements, from which the plaintiffs have appealed. 

There is a motion on the part of the appellees, Willis and Bluin, 
Bertrand and Scott, to dismiss the appeal, on the ground that the 
matter in dispute is less than $1,000. 

By referring to the answers of these parties, in which they sepa- 
rately demanded in reconvention, in the event of eviction, to be reim- 
bursed for taxes and improvements as above stated, it appears that not 
one of them claimed as much as one thousand dollars. Such demand 
furnishes the test of our jurisdiction ; and it is clear that that jurisdic- 
tion is wanting ratione materia; and the appeal as to these parties 
must be dismissed. 33 An. 806; 28 An. 172; 18 An. 136. 
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This leaves the case before us standing only as to N. King Knox, 
whose reconventional demand exceeded the jurisdictional amount. 
The court a qua awarded him, besides the taxes paid, $415 for improve- 
ments. The appellants deny his right to either. 

Although the sale was annulled for defects and irregularities in the 
proceedings relating thereto, yet inasmuch as it was ordered and made 
by competent authority, the purchase was, doubtless, bona fide on the 
part of this defendant, and he must be regarded as a possessor in good 
faith and entitled to the rights of such. Heis, therefore, entitled to 
demand reimbursement for the amount of taxes to which the land was 
legally subject, and the payment of which enured to the benefit of the 
owner. Stafford vs. Twitchell, 33 An, 531. On this point the case of 
Shannon vs. Lane, 33 An. 489, is not authority. That was a case 
where the tax sale had not been annulled, but where a creditor of the 
owner had redeemed the land and sued him to recover the taxes he was 
compelled to pay. He is also entitled to value of useful improvements 
to the extent that the land is enhanced thereby. Ib. 

The whole amount of taxes to which the portion of the land pur- 
chased by Knox was subject, both before and after the tax sale, esti- 
mated in accordance with the revenue laws in force during that time 
and upon the assessments shown in the record, was $71.22, instead of 
the amount ($131.80) allowed by the District Judge. 

In regard to the improvements, it is shown that during defendant’s 
possession of the land he caused to be built four or five houses, and to be 
cleared and fenced twenty-eight acres of land. Both the buildings and 
clearing and fencing enhanced the value of the land, and as useful 
improvements present equal claims for reimbursement, and there is 
no reason why a distinction should be made between the two, as was 
done by the Judge a quo. The Judge allowed too much for the build- 
ing, and nothing for the other improvements. We have reviewed the 
testimony on this point, and reached the conclusion that the allowance 
made in the lower court for the buildings affords substantially a fair 
compensation for improvements of all kinds, and we will not disturb 
the judgment in this respect, nor allow the amendment asked for, 

It ia, therefore, ordered, adjudged and decreed that the judgment 
of the District Court, as between the plaintiffs and this defendant N. 
King Knox be amended, by reducing the amount allowed therein for 
taxes to seventy-one 22-100 dollars, ($71.22) and as thus amended it 
be affirmed, costs of appeal to be paid by defendant and appellee. 





By ManninG, J. I think the defendant is entitled to be reimbursed 
the full amount of the taxes paid by him upon the property, and I 
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know of no good reason why the ruling in Shannon vs. Lane shall not 
be extended to the facts here. Every owner of property owes taxes, 
and knows that he owes them, and if he neglects or. refuses to pay 
them, and another does pay the government, what its officers have 
assessed and demanded, when the correctness of the amount has not 
been contested or looked into even by the tax-ower, he who has paid 
the treasury is entitled to be paid back in full, and I think the judg- 
ment is error in that particular, 
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No. 8832, j 
ALEX KuHN & Co. vs. Empry & PILCHER. 





The afidavit taken in the alternative language of the law by a creditor claiming a privilege 
to obtain a sequestration, is good and sufficient. It is not always possible for a creditor I 
to swear positively as to his debtor's positive intentions, which may be changed at any F 
moment, as his interest may suggest, for the accomplishment of his purposes. 

Where the apprehensions or fears sworn to are shown to have been verified, the issuing and 
executing of the writ being lawful, can cause no injury. The defendant in writ is, then 
without foundation to claim damages. 

Under the present Constitution, Art. 117, registry to preserve a privilege on movable prop- 
erty is unnecessary in the absence of legislation requiring it. , 

Exceptions filed in the lower court, but not passed upon, are deemed abandoned and wi! 
not be considered on appeal. 

A judgment rendered in solido against the members of a planting partnership is erroneous. 
They are liable jointly only. t 


PPEAL from the Eighth District Court, Parish of East Carroll. } 
Delony, J. 


ee 





E. D. Farrar for Plaintiffs and Appellees. 
Chas. M. Pilcher for Defendants and Appellants. 





The opinion of the Court was delivered by 
BerMupDEz, C.J. The plaintiffs sue on a note of defendants given ] 
in settlement of part of the price of sale of fifteen mules. On claiming 
vendor’s privilege and making the oath that they fear and believe that 
the defendants will conceal, part with, or dispose of the mules during , . 
the pendency of the suit, they obtained a sequestration of the mules and 
prayed for judgment for the amount of the note with vendor’s privilege. . ‘ 
The defendants endeavored to have the seizure reduced, opposed the 
sequestration, alleging the untruth and insufficiency of the affidavit. 
They subsequently answered and admitted their signature to the ' a 
note. They charged unsoundness of the mules, the wrongful issue 
and execution of the sequestration, alleged damage to their reputation . 
to the extent of $2,000, and claimed attorney’s fees for $100. é 
The plaintiffs have offered satisfactory evidence to show that their 
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fears were well grounded. They established the sale of the identical 
mules by the defendants to third parties. The plaintiffs were author- 
ized to take the oath they did, in the very words of the law. A cred- 
itor, in such circumstances, is not always able to swear positively to 
facts, unless they have actually occurred to his knowledge. Where 
he has occasion to apprehend harm and injury from his debtor, it is 
legitimate for him to swear in the alternative, for it is impossible for 
him to make oath as to what his debtor positively intends todo. 9 
An. 119; 15 An. 462; 8 An. 366, 374, 331; 1 An. 230. Such intention 
may at any moment be changed and carried out in a different way, as 
interest may suggest. 

The evidence clearly establishes that the note has for its consider- 
ation the mules sequestered and that it is secured by privilege. The 
registry made was unnecessary under the present Constitution, in the 
absence of any legislation requiring it. Art. 177. 

The fact that the defendants sold the mules cannot be controverted. 
It is no duubt true that by the sale they did not intend to defraud the 
plaintiffs, but the fact of the sale of the mules, the existence of the 
privilege and the justified apprehensions, authorized the sequestration, 
which, having lawfully issued, could cause no damage. 

There is no evidence of the unsoundness of the mules, 

The case was tried by a jury, who rendered a verdict for the plain- 
tiffs, which was carried out by a judgment under the prayer of the 
petition. 

We see no error in the proceedings below and do not feel authorized 
to grant damages for a frivolous appeal. 

Judgment affirmed with costs. 





On REHEARING. 

The defendants complain that exceptions filed by them were not 
passed upon by this Court, and that, as they are planting partners, the 
judgment was erroneously rendered against them in solido. 

The exceptions were not considered because they were not passed 
upon by the lower court. By not insisting upon action on them, and 
going to trial on the merits, the defendants are deemed as having 
abandoned them. 

The error in the judgment had not been specially called to our 
attention, but it is so glaring, that the defendants are entitled to the 
relief sought. 

It is, therefore, ordered and decreed that our previous decree be 
amended, so.as to strike from the judgment appealed from the words 
in solido, and substitute thereto the word “ jointly,” and appellees to 
pay costs of appeal; and that so amended it remain undisturbed. 

62 
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No. 8770. 
HENRY GROEBEL & Co. vs. LuCIEN RISTROPH ET ALS. 


The alleged value of the property in dispute, contained in a supplemental petition filed by 
plaintiff, will be the test of the amount in dispute in the controversy, even when a larger 
amount had been alleged in the original petition. 

In cases arising since the organization of the present Courts of Appeals, the Supreme Court 
has no authority to transfer to such tribunals cases which are not of a sufficient amount 
to vest jurisdiction in this Court, 

PPEAL from the Twenty-fourth District Court, Parish of St. Ber- 
nard. Livaudais, J. 


Geo. L. Bright and Beauregard & Chiapella for Plaintiffs and Appel- 
lants. 


Bayne & Denégre and W. D. Denégre for Defendants and Appellees. 


Motion To Dismiss. 

The opinion of the Court was delivered by 

Pocné, J. Plaintiffs claimed the ownership of twenty-three mules 
and of some farming implements alleged to be in the illegal possession 
of the defendants, Ristroph and Dendgre & Villeré, and prayed for the 
sequestration of the same, alleged to be worth 82,000. The sheriff re- 
turned that he had sequestered twelve mules and the implements. 

In his answer, Ristroph recognized the legality of plaintiffs’ claim 
and title, and judgment was rendered against him, recognizing the 
title of plaintiffs to the property sequestered. 

In their answer, Denégre & Villeré specially claimed the ownership 
of the twelve mules sequestered, and prayed accordingly. 

Plaintiffs then filed a supplemental petition, reiterating the allega- 
tions of their original petition, and concluding with a prayer to be 
recognized as the lawful owners of the twelve mules in question, and 
in default of due delivery thereof, for judgment against Ristroph and 
Denégre & Villeré in the sum of one thousand dollars, the value of the 
twelve mules in question, and this appeal is taken by them from a judg- 
ment against them. 

Among other grounds of dismissal the defendants urge that, under 
’ the pleadings, it appears that the amount in dispute does not exceed 
one thousand dollars; and from the foregoing statement of the plead- 
ings and of the proceedings contained in the record, it is clear that the 
ground is well taken. 

There is no appeal from the judgment in favor of plaintiffs against 
Ristroph, by which the title of plaintiffs to all the other property se- 
questered was recognized and finally settled. 

The only issue thus left for adjudication was the ownership of the 
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twelve mules sequestered, and claimed in their answer by Denégre & 
Villeré. By plaintiffs’ own allegations it is shown that the value of 
the mules did not exceed one thousand dollars. Hence, it follows, 
that under the pleadings, the pecuniary amount involved in the con- 
troversy, as between the parties thereto, does not exceed one thousand 
dollars, and that we have no jurisdiction of the cause. 

We note plaintiffs’ suggestion in their brief, that in case we should 
reach the foregoing conclusion, this appeal should not be dismissed, 
but that this case should be transferred to the Court of Appeals. 

Such an order could be granted only in cases where the appeal had 
been taken previous to the organization of the Circuit Courts of 
Appeals. But this appeal was taken as late as the 23d of December, 
1882. And in such a case our power is restricted to maintaining or 
dismissing the appeal. 

In this proceeding we can express no opinion as to the right of 
plaintiffs to bring an appeal to the Circuit Court of Appeals. 

Let this appeal be dismissed at appellants’ costs. 

Rehearing refused. 








No. 8628, 
Wirkit & TURNBULL vs. ALBERT SCHULTZ. 


In absence of special authority, which did not exist in this case, it is 
not in the power of the master, in a foreign port, to release the char- 
terer from the stipulations of his contract with the owner as evidenced 
by the charter party. 

The refusal of the charterer to comply with his contract, except on 
condition of enforcement of a verbal alteration of the terms thereof, 
alleged to have been assented to by the master, dispenses with default. 
Under such state of facts, the master is not bound to hold the vessel 
until the last day stipulated for demurrage, but may seek his load 
elsewhere, without forfeiting his right to damages under the contract. 

Judgment affirmed. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


E. W. Huntington and H, L. Dufour for Plaintiff and Appellee. 
Singleton & Browne for Defendant and Appellant. 


The opinion of the Coart was delivered by FENNER, J. 
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No, 8749. 


HENRIETTA Davipson vs. J. D. Houston, Tax COLLECTOR. 


The power granted by Art. 154 of the Constitution to the legislature, to prescribe that 
judicial advertisements in certain designated cities and parishes shall be made ‘in the 
French aa well as in the English language," passed to the legislature untrammelled by the 
restrictions contained in Art. 48, relative to local or epecial laws. 

Act 38 of 1880 is, therefore, not unconstitutional because of non-compliance with the require- 
ments of Art. 48 of the Constitution. 

The decision of the District Court, aa to the extent to which warrants, baby bonds and school 
certificates may be used in the payment of State taxes due prior to 1879, is strictly correct. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





B. R. Forman for Plaintiff and Appellee. 

Blane & Butler for Defendant and Appellant. 

H. I. Dufour and Carleton Hunt for the “‘ New Orleans Bee,” Inter- 
venor. 


Albert Voorhies, as Amicus curie. 





The opinion of the Court was delivered by 
Fenner, J. The plaintiff sues to enjoin the sale of her property for 
State taxes of 1878 on two grounds, which will be considered separately. 


I, 


The first ground is, that the sale is advertised in English only, and 
not in French, as required by Act No. 38 of 1880. 

The defendant maintains the right to advertise in English only, and 
asserts the unconstitutionality of Act No. 38 of 1880, on the ground 
that it is a “local or special law,” not passed in conformity with the 
requirements of Art. 48 of the Constitution of 1879. 

The constitutionality of the Act is maintained on two grounds, viz: 
1st, that the Act, even if local or special, is removed from the operation 
of Art. 48 by the express authority granted in Art. 154 of the Consti- 
tution ; 2d, that it is not a local or special law, within the intendment 
of the Constitution. 

Art. 46 of the Constitution prohibited absolutely the passage of local 
or special laws upon certain enumerated subjects. 

Art. 48 provided, that ‘no local or special law shall be passed on 
any subject not enumerated in Art. 46, unless notice of the intention 
to apply therefor shall have been published, without cost to the State, 
in the locality where the matter or thing to be affected may be situated, 
which notice shall state the substance of the contemplated law, and 
shall be published at least thirty days prior to the introduction into 
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the General Assembly of such bill, and in the same manner required by 
law for the advertisement of judicial sales.” 

Art. 154 declares: “‘ The laws, public records, and the judicial and 
legislative written proceedings of the State shall be promulgated, pre- 
served and conducted in the English language; but the General As- 
sembly may provide for the publication of the laws in the French 
language and prescribe that judicial advertisements in certain desig- 
nated cities and parishes shall also be made in that language.” 

At the first session of the legislature, called under the Constitution, 
the Governor of the State, who had been the president of the constitu- 
tional convention, called attention to Art. 154 in his message, saying : 
*‘ Art. 154 provides that the General Assembly may determine whether 
the laws are to be published in the French language and may prescribe 
the manner of such publication. The same Article enables the Gen- 
eral Assembly to direct the publication of judicial advertisements in 
that language in certain designated cities and parishes. In portions 
of the State the French language is employed to so great an extent as 
to render the publication of laws and judicial advertisements in English 
only a constant and annoying inconvenience.” 

Upon these suggestions, the Assembly passed Act 38, which is en- 
titled: “‘ An Act to regulate the judicial advertisements in the French 
language, in the parish of Orleans, under the provisions of Article 154 
of the Constitution.” 

Obviously, the executive and legislative departments were of opinion 
that the power expressly granted by Art. 154 passed to the legislature, 
untrammelled by the restrictive requirements of Art. 48. 

We may not reverse this conclusion unless, in the language of Chief 
Justice Marshall, ‘“‘ the opposition between the Constitution and the 
law should be such that the Judge feels a clear and strong conviction 
of their incompatibility with each other.” Fletcher vs. Peck, 6 Cr. 87. 

The language of another eminent Judge is also aptly quoted by 
counsel: “ Before the Court will deem it their duty to declare an act 
of the legislature unconstitutional, a case must be presented in which 
there can be no rational doubt.” Ex parte Colburn, | Cowen, 574. 

We have bestowed the greater reflection on this question, from the 
respect which we entertain for the learned District Judge who, in a 
charaeteristically able opinion, has pronounced the Act unconstitu- 
tional. We have not been able to reach the same conclusion. 

It seems to us that the power expressly conferred by Art. 154, “ to 
prescribe that judicial advertisements in certain designated cities and 
parishes shall be made in the French language,” had effect to take 
that subject out of the operation of Article 48. The power was granted 
in evident appreciation of the fact, suggested in the subsequent mes- ° 
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sage of the Governor, that in some portions of the State the French 
language is employed to so great an extent, that publication in English 
only might operate inconvenience and injustice. To enable the legis- 
lature to take cognizance of these exceptional cases and to obviate 
such inconvenience ot injustice, this power was conferred. It was a 
legitimate subject of legislative consideration to determine whether 
legislation of this character was required in the public interest; and 
having reached the conclusion that it was so required, the exercise of 
the power became as much a duty as if it had been positively com- 
manded by the Constitution. It is impossible to suppose that the power 
to perform such duty should remain paralyzed until some private person 
at his own expense, should see fit to prepare and publish for thirty 
days a notice stating ‘‘ the substance of the contemplated law.” Even 
if some individual should conclude to act in the premises, non constat 
that the substance of the law contemplated by him would meet the legis- 
lative idea of the proper law required; and thus a power expressly 
granted, on motives of public policy, and without express subjection 
to the provisions of Art. 48, might be indefinitely held in suspense, 
however essential to the public weal the legislature might consider 
its exercise. 

As before stated, we consider that when the legislature concluded 
that the public interest required the exercise of the power so expressly 
granted, its exercise became as much a duty as if it had been expressly 
commanded by the Constitution; and the language employed by us 
in a former case becomes strictly applicable: “It was the duty of the 
General Assembly to adopt such legislation, and it could find no excuse 
for the non-performance of this duty in the fact that nobody had seen 
fit to give the notice required by Article 48.” Taxpayers vs. City, 33 
An. 568. 

These views.are powerfully fortified by the consideration that, had 
the mandate of the first phrase of Art. 154 stood alone, without the 
succeeding ones, the power of the legislature to prescribe the publica- 
tion of judicial advertisements in French, in designated cities and 
parishes, on compliance (conceding such legislation to be local or 
special,) with the requirements of Art. 48, would hardly be questionable. 
To hold, therefore, that the subsequent express grant of such power 
was subject to the same restriction, would stamp that grant as pure. 
surplusage, a result which sound principles of interpretation always 
forbid. 

These views are sufficient to sustain the constitutionality of Act 38, 
and render it unnecessary to determine whether it is a local or special 
law within the intendment of the Constitution. 
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II. 

So far as the second ground is concerned, we cannot dispose of it 
more satisfactorily than in the language (slightly condensed) of the 
District Judge : 

“The next question to be determined is, what obligations are re- 
ceivable for the taxes of 1878, and are such obligations receivable for 
the interest due on such taxes? 

“ The constitutional ordinance for the relief of delinquent taxpayers 
contains the following provisions: 

“1. It remits all interest, costs and penalties, fees and charges 
upon taxes due prior to January Ist, 1879,on condition that said taxes 
should be paid before January 1, 1881, with 8 per cent. interest from 
January 1, 1880; and further provides that, in case of the non-payment 
of such taxes before January Ist, 1881, the said interest, costs, penal- 
ties, etc., should be revived. 

“2. That the taxes in question, with exception of the portion due 
to the interest and levee funds, should be payable in warrants of a cer- 
tain character, or in certain baby bonds or certificates into which the 
warrants mentioned were convertible. 

“3. That proportion of the taxes due to the interest and levee funds 
is made payable in matured interest coupons of State bonds and war- 
rants of the Levee Company respectively. 

“4, Certain provisions of the ordinance apparently contemplate the 
retirement of the baby bonds and certificates above referred to. 

** Act 126 of 1880 provided, that certain certificates therein described 
and known as ‘school certificates,’ shall be received for the taxes of 
1879; and that when the baby bonds and certificates provided for by 
constitutional ordinance shall have been retired or provided for, the 
said school certificates should be ‘ receivable for all taxes and licenses 
due the State prior to 1879, and for all interest, penalties, costs, fees 
and charges thereon, except taxes due the interest and levee funds.’ 

* By Act 98 of 1882, (See. 15) all penalties attached to the taxes due 
prior to 1879 are remitted, and, in lieu thereof, the taxpayer is required 
to pay 8 per cent. interest upon such taxes from the date when they 
fell due. 

“This Act requires the tax collector to proceed with the seizure and 
sale of property, and provides that it may be sold for any of the war- 
rants, bonds, or other obligations which, under the Constitution and 
laws, are made receivable for taxes, provided, however, that the cost 
for making the sales and the commission of the collector are required 
to be paid in cash. (See. 5.) 

“‘ Under this legislation the taxes due by plaintiff have attached to 
them, as penalties, interest at 8 per cent. from the date when they 
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became due, and such costs as may have been legally incurred in 
seizing and advertising the property for sale. 

‘¢ These costs are payable in cash. City vs. Jackson, 33 An, 1038, 

‘* The whole interest on all the taxes, as well as all the principal, ex- 
cept the interest and levee tax, are payable, either in the warrants or 
bonds provided for by the constitutional ordinance, or, (since it is 
admitted that the baby bonds and certificates referred to in that ordi- 
nance have been retired or provided for) in the certificates contem- 
plated by Act 126 of 1882.” 

These views of the District Judge seem to us irrefutable, and the 
objections of the defendant thereto untenable. They are: 

Ist. That the taxes of 1878 were not due prior to January Ist, 1879, 
and, therefore, that the constitutional ordinance and Act 98 of 1882 
have no application to them. In view of Sections 52 and 97 of Act 9% 
of 1877, we do not see how this contention can be supported. 

2d. That the interest is payable in the same manner as the tax on 
which it accrues, and, therefore, that the interest on levee and interest 
taxes must be paid in cash. However forcible this claim might be on 
general principles, it must yield to the express terms, heretofore 
quoted, of the Act 126 of 1880. 

The prayer of appellee for amendment of the judgment must, in 
some respects, be allowed. 

It is, therefore, ordered, adjudged and decreed that so much of the 
judgment appealed from as condemns plaintiff to pay the costs of ad- 
vertising in English only, and decides that advertisement in French is 
not legally necessary, be avoided and reversed; and that, as so 
amended, said judgment be affirmed at costs of appellant in both 
Courts. 

Manning,‘J., concurs in the decree. 

Rehearing refused. 








No, 8053. 


Conrap Gross vs. PETER HERMAN. 

Where the allegations of neither party disclose that the sum in dispute exceeds one thousand 
dollars exclusive of interest, the Court will dismiss the appeal ex proprio métu. 
PPEAL from the Sixth District Court for the Parish of Orleans. 

Rightor, J. 





E. H. McCaleb for Plaintiff and Appellee. 
John S. Tully and F. Michinard fot Defendant and Appellant. 














NEW ORLEANS, APRIL, 1883. 497 





Gross vs. Herman. 





The opinion of the Court was delivered by 

MANNING, J. The plaintiff sues for the possession of four mules and 
harness, three floats, three tarpaulins and five skids, and for the 
aunulment of his promise to sell them, aud for forty-two dollars and 
fifty cents as reut. The property was sequestered, and was afterwards 
delivered to the plaintiff on a bond of eight hundred dollars, 

The highest value placed upon the property is three hundred and 
fifty-five dollars. After the institution of the suit, the defendant ten- 
dered the plaintiff three hundred dollars as the full value, and forty 
dollars for costs. 

The promise to sell was on payment of thirteen hundred dollars, and 
the petition admits the payment of nine hundred and seventy-five, so 
the amount due at the institution of the suit was much less than the 
sum warranting an appeal to this Court. , 

The answer alleges that credit was not given the defendant for 
twelve hundred dollars paid on account, and that the plaintiff cannot 
claim the property and the price paid on account. He made no excep- 
tion to the action for want of tender of the price paid, nor does he pray 
that the sum paid be decreed to be due him, nor make any demand in 
reconvention, 

Under none of the allegations of either party have we jurisdiction. 
The plaintiff notices that feature, but does not move to dismiss. We 
take cognisance of it ex proprio motu, and accordingly 

The appeal is dismissed. 





On REHEARING. 

Pocnk, J. Guided by the wise principle that the benefit of a doubt, 
in a question involving our jurisdiction over a cause should be given 
to the right of appeal, we reopened this case with a view to hear the 
appellant on the question of jurisdiction which he had net argued in 
his original brief. 

A second examination of the pleadings has served to confirm our 
previous conclusion, that under the issues presented in this case, the 
real amount in dispute does not exceed one thousand dollars, 

Appellant's argument, that the object of the plaintiff in his suit was 
to cancel and rescind a promise to sell for a consideration of thirteen 
hundred dollars, is not sustained by the record. 

Plaintiff distinctly avers, that of the movable effects which he placed 
in the possession of defendant under a promise to sell, all had been 
sold or otherwise disposed of by defendant, with the exception of four 
mules and harness, three floats, etc., of the alleged value of three hun- 
dred and fifty-five dollars, and hence, he prayed to be restored to the 
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possession of these enumerated movable effects, and his prayer for the 
cancellation of his original contract could and did refer only to those 
effects. 

This issue was met by the defendant in a general denial, followed 
by an averment that he had not been credited with the full amount 
paid on account of the original agreement. 

Hence, no judgment could be rendered under the pleadings which 
could affect either party in a sum exceeding three hundred and fifty- 
five dollars, and the additional sum of forty-two dollars claimed for 
rent. 

Our previous decree must, therefore, remain undisturbed. 








No. 8759. 


Joun A. STEVENSON vs. THE NEW ORLEANS PaciFic Raitway Co. 


In this State there are no general statutes compelling railroad companies to fence in their 
tracks. Hence, in.a suit against a railroad corporation for the recovery of the value of 
stock killed or otherwise destroyed by its trains and employees, the plaintiff must make 
his case certain, as in other saits for damages; and he must allege and prove that the 
injury to his property was the result of culpable negligence and carelessness on the part 
of the corporation or of its employees. 


PPEAL from the Twenty-fourth District Court, Parish of St. John 
the Baptist. Hahn, J. 


James D. Augustin for Plaintiff and Appellant : 


Railway companies are liable for injuries done to cattle on their track, where the injury could 
have been prevented by the use of ordinary care (Lacey's Digest of Railway Decisions, 
par. 24, p. 345) and that, although the animals were wrongfully on the track. Ib. par. 26. 

There is a prima facie case of negligence made out against the railroad when the animals 
were pasturing on plaintiff's own land. Danner va.S. C. R. R. Co., 4 Richardson's Law S. 
Car., p. 329. 

These principles apply to cattle killed at night. 10 Richardson's Law S. Car, p. 227. 

R. C. C. Art. 2315: Every act whatever, of man, that caases damage to another, obliges him 
by whose fault it happens to repair it. 

R. C. C. Art. 2316: Every person is responsible for the damage he occasions, not merely by bis 
act, but by his negligence, his imprudence, or his want of skill. 


W. S. Benedict on the same side. 


Kennard, Howe & Prentiss for Defendant and Appellee : 


. Plaintiff must make his case certain. 
The burden of proof is on plaintiff to show the Company's negligence whenever its liability 
for an injury to stock depends on its negligence, as when then the cattle entered on the 
track at a place where the Company is not required to fence the track. 
Proof that the injury was inflicted by the Company is not “prima facie evidence of its 
negligence.” 
The rate of speed not being fixed by law, ‘no rate is of itself evidence of negligence. 
The negligence complained of must have been the immediate cause of the injury sustained 
by the plaintiff. 
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. Negligence is a failure to do what a reasonable and prudent person would ordinarily have 
done under the circumstances, or doing what such person, under the existing circum- 
stances, would not have done. 95 U.S. 441, R. R. Co. vs. Jones. 

. The degree of care which the law exacts and the omission of which is neligence or 
*‘culpa,” is that degree which men of ordinary prudence would exercise in a given 
situation. 

The Company is not bound to fence its track in Louisiana. 15 An. 105, Knight vs. Ope- 
lousas R. R.; 23 An. 154. 
Where the circumstances point just as much to negligence on the part of one party as to 
ite absence, or point in neither direction, a recovery cannot be had. 31 An. 490, Murray 
vs. Pontchartrain R. R. Co. 

. The proof in the instant case by the plaintiff himself is that he was guilty of gross 
negligence. 

. There is plenary proof that the Company used all possible care and diligence to aveid the 
accidents. p 


The opinion of the Court was delivered by 

Pocuk, J. Plaintiff sues for the value of six mules alleged to have 
been killed on his plantation in the Parish of St. John the Baptist by 
passenger trains of the defendant Company, through the gross negli- 
gence and carelessness of its employees. 

The uncontested facts of the case are: that the mules were all owned 
by plaintiff; that one of them was killed in the night of October 20th, 
and the five others in the evening at dark of November 6th, 1881. 

The District Judge allowed to plaintiff $150 for the animal killed in 
October, and rejected his demand as to the five others as in case of 
non-suit. He appeals and defendant moves to amend the judgment, 
80 as to defeat his entire demand. 

Plaintiff contends that the proof of the destruction of his property 
by the trains of the Company throws upon the defendant the burden 
of proving justification or want of negligence. 

But he has signally failed to refer us to any authority, either of law 
or of jurisprudence, in support of his proposition. Although the 
question is not new, and has been frequently considered by our own 
Courts, yet in view of the importance of the question, in connection 
with the increased construction of railroads in this State, we have been 
at great trouble to examine all the authorities within our reach on the 
proposition so seriously advocated by plaintiff's counsel. 

Our researches have led us to the conclusions previously reached 
and announced by our predecessors in this Court. 

Hence, we recognize the rule that in such suits for damages tlre 
plaintiff must make his case certain, and that the burden is upon him 
to prove that the alleged injury to his property was the result of neg- 
ligence or carelessness of the defendant or of its employees. And we 
further hold that in this State there is yet ‘no general statute compel- 
ling railroad companies to fence in their tracks. Knight vs. Opelousas 
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Railroad, 15 An. 105; Perkins & Billiu vs. Morgan, 27 An. 229; Pierce 
on Railroads, p. 428; Wharton on Negligence, See. 899; Thompson on 
Negligence, vol. 1, p. 512, See. 15; Wait’s Actions and Defenses, vol. 4, 
p. 684. 

From the record it appears that no one testifies as to the cireum- 
stances of the first accident which occurred in October, and that no one 
except the engineer and the fireman on the train saw the accident of 
November 6th. 

The testimony of the engineer, corroborated by that of the fireman, 
shows that the train was on time, and was running at its usual rate, 
eighteen miles an hour; that the day had been very rainy, and that 
darkness, accompanied by hazy and foggy weather, came unusually 
early, so much so, that he felt prudent to light his headlight at a 
station twenty miles west of that where he usually lighted, more than 
an -hour earlier; that the mules were not standing on the track, and 
hence, he did not and could not see them in advance; that he saw them 
in the act of crossing the track when the train was only a hundred 
feet from them ; that he at once reversed his engine and put down the 
brakes, but that he had been unable to prevent the collision; he 
further states that he stopped his train and drove off the track some 
twenty-five mules which had followed those which he had collided 
with. 

This testimony is in part contradicted, but it has impressed us as being 
true and fully decisive of the case. The plaintiff, who was a passenger 
on that very train, denies that the train stopped at all on that planta- 
tion. But from his own evidence it appears that he was seated in the 
rear car, engaged in conversation with a friend, and that he did not 
notice the accident, and knew nothing of it until informed of the same 
by letter from one of his employees. If he did not perceive the shock 
which killed five mules, it is very natural that he might have 
overlooked the fact that the train had come to a full stop at that 
particular point, 

His testimony and that two or three of his laborers, who did not see 
the collision, but who emphatically swore that the train went by at 
great speed, and did not stop or slack up, truthful though it may be, is 
at best negative evidence, and cannot outweigh the affirmative tes- 
timony of the two persons who, above all others in or off the train, had 
the safest and exceptional opportunity of knowing when and where 
the train did stop The engineer’s testimony on this point is, besides, 
corroborated by his written report of the accident made to his superior 
officer the very next day, and at a time not suspicious, when he could 
not possibly anticipate contradiction as to his statement that he had 
stopped his train at that point, and that he had lighted his headlight 
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before reaching the place where the accident occurred, or that his 
train was on time that evening. 

The latter cireumstance indicates an element of contributory negli- 
gence on the part of one of plaintiff’s own employees who had imme- 
diate charge of the plantation mules. 

The record shows that the railroad track does not lie in plaintiff's 
pasture or enclosed field; that the mules had for some weeks been 
allowed to graze in a pea field and in a harvested rice field, and that 
ouly two trains passed that point each day, and none in the night; and 
that the east-going train, to which the accident occurred, was due in 
the evening between five and six o'clock. Now, in testifying about the 
first accident, plaintiff states that his orders were to * put them ” (the 
mules) “in there (the pea field) at night, but always after the train 
had gone down, so there would be no danger.” For the same reason, 
as the mules which were injured at the second accident had to cross 
the railroad track to come and go between the stable lot and the rice 
field, it was the duty of the stock minder to see that the mules would 
not cross the track at the time when the train was due. 

On that evening the train was on time, and it is evident that the 
stableman did not perform his duty. 

We gather from his own testimony that such was his duty. He says: 
“‘ Of course, it was my business to go and see after hearing the report 
of the cars there, which I did as quick as I could get there. I was in 
the quarters when the cars blowed. At the report of the cars herself 
I knew my business called me to see after it; but of course I could not 
walk from the quarters after hearing the tooting and get there at the 
present moment.” When he reached the spot the accident had occurred. 
His reasoning is as rational as his negligence is apparent. 

Our examination of the evidence has satisfied us not only that 
plaintiff had utterly failed to prove culpable negligence on the part of 
defendant, which was the essential condition of his right of recovery, 
but that defendant haa succeeded to show an absolute want or absence 
of negligence on the part of its engineer. 

As atated in the first part of this opinion, the record is barren of any 
evidence on the cireumstances of the first accident, by which one mule 
was disabled. Hence, it is apparent that no culpable negligence there- 
for is proved against the Company, and we, therefore, conclude that 
there is error in the judgment holding the defendant liable for that 
animal, 

The judgment appealed from is, therefore, reversed, in so far as it 
condemns the defendant to pay one hundred and fifty dollars for the 
animal killed in October, 1881, and all costs of suit, and it is ordered 
that the demand for the value of said animal be rejected as in case of 
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non-suit, and that plaintiff pay costs in both Courts; aud that as thus 
amended said judgment be affirmed. 
Manning, J,, dissents, and will file his reasons hereafter. 





DIssENTING OPINION. 

MANNING, J. Wait states the doctrine concerning fencing railway 
tracks to be that, when no statutory regulations exist defining the 
duties of railWay companies in respect to fencing, they come withiu 
the common law rule, and are under no obligation to make or maintain 
fences between their roads and the adjoining lands. 4 Actions and 
Defences, 684. The authorities he has cited support him, but they are 
from England, and those of our States that have not changed the 
common law. 

There is excellent reason why the rule should be different in America 
and in England. By the common law of England every person was 
obliged to keep his cattle on his own land, and hence, the importance 
and value there of common of pasturage. The right to graze one’s 
cattle on another’s land was and is there constantly asserted and jeal- 
ously preserved. If cattle roam at large in England without a keeper, 
the owner is guilty of negligence. This rule prevails in some of our 
States just as it was derived from England, and is retained without 
the justifying necessity that England has for it, and which suggested 
its adoption. And hence, the decisions of the English Courts and of 
those States upon the liability of railway companies for the destruction 
of this particular kind of property—cattle—ought not to apply here. 

Even on general principles, why should not the omission by a rail- 
‘way company to fence its track be of itself prima facie evidence of 

negligence? A railway can be operated only by powerful and dan- 
gerous machinery, and it is therefore bound to use greater precaution 
to prevent injury to others. The same author who has laid down so 
broadly the doctrine above cited immediately qualifies it; but a rail- 
toad is bound to use every reasonable care to prevent cattle from 
straying on the line of its road, and if cattle are upon the track, whether 
lawfully or unlawfully, and are injured or killed through the inexcus- 
able negligence of the company’s servants, the company will be held 
liable, and authorities from nine States are cited. Wait in loc. cit. 
Now, if a railway company is bound to use every reasonable care to 
prevent cattle from straying upon its track, is not building a fence the 
most certain method of keeping them off, and a certain method of 
preventing a thing is reasonable care to prevent it. 

Surely it will not be disputed that a railway conipany is under the 
same obligation to fence its track ot land that rests upon every other 
proprietor. This has been expressly adjudicated in many States, some 
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of which like our own have no law compelling a railway to fence, and 
the omission to fence is held to draw after it the assumption of the 
risk from straying stock. 

Thus the court of Mississippi held, although as a proprietor a rail- 
way company is under no greater obligation to fence its land than any 
other proprietor, yet in the event of an injury, the fact that the road 
was not fenced must and would exercise an influence in weighing the 
degree of care to be employed by the company, and when an injury is 
done, the omission to fence will be considered along with other cireum- 
stances in determining the measure of diligence to be used by the 
company or its agents. Vicksburg R. Co. vs. Patton, 31 Miss. 157. 

In the leading case in Ohio the court say: “it is true there is no law 
in Ohio requiring railroad companies to fence their roads, but when 
they leave their roads open and unfenced, they take the risk of intru- 
sions from animals running at large, as do other proprietors who leave 
their lands unenclosed.” Kerwhacker vs. Cleveland R. Co., 3 Ohio, 
185. And if this be true of animals running at large, with how much 
greater force does it apply to those pasturing upon the land of their 
owner ? 
~ Just as the English doctrine had its origin in the necessities of that 
country, so a rule has been adopted in many of our American States, 
founded upon the condition of our country and responsive to the needs 
of its inhabitants. Unenclosed lands in those States are called “ the 
range,” upon which the inhabitants turn their stock to feed at will, 
and this recognised right has led to enactments defining what is a 
lawful fence, the object being, not as in England, to keep one’s cattle 
in, but to keep the cattle of others out. We have such a law here. 
When an owner of stock is sued here by a proprietor of land for 
damage caused by his stock entering upon the land, and the defence is 
that the proprietor had not a lawful fence, will it not be good if sus- 
tained by proof ? 

The conclusion seems to me perfectly logical and inevitable that, as 
it is not in this State a trespass for cattle to wander upon unenclosed 
lands, they whose cattle stray upon an unenclosed railroad track are 
not wrongdoers, and the company is liable for ordinary negligence 
when it kills them. 

If that conclusion be logical and inevitable, it would be singular if 
there were no adjudications to that effect, but on the contrary the 
books are full of them. Thus it has been held: If stock is injured by 
a railway company when the injury might have been prevented by 
ordinary care, the company will be held liable although the owner of 
the stock was also in some degree negligent. Central R. Co. vs. Davis, 
19 Ga. 437. 
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Where the engineer in charge, by use of ordinary care and skill, 
could have stopped the train in time to avoid the collision, the com- 
pany is liable, although the stock was wrongfully upon the track. 
Toledo, P. & W. R. Co. vs. , 57 Dl. 514, 

If a railway company has po right of way, the owner of stock is not 
required to keep them off the track. They are in his enclosure right- 
fully, and if they go upon the track they are not there wrongfuily, and 
if injured by the company it is prima facie liable. Matthews vs. St. 
Paul R. Co., 18 Minn. 439. ' 

The defendant company has the right of way over the plaintiff's 
land, but its track divides his land in two parts, and in a precisely 
similar case it was ruled: even if the company was running its trains 
over the land by the owner's license, yet the road having divided his 
pasture land into two parts by its track making it necessary for the 
owner’s cattle to cross it, the company would still be liable for cattle 
killed in crossing the track, for such right to cross is not inconsistent 
with the right of the company even when compensation has been fully 
paid. Waterbury vs. Housatonic R. Co., 23 Conn. 101. 

And this being a correct statement of the law it is manifest where 
the burden of proof lies, for if the cattle are rightfully upon the rail- 
road track at the time of the injury, proof of that fact and of the injury 
makes a prima facie case of negligence, and the burden of proof is on 
the company to exculpate itself by shewing it was not the fault of its 
servants but of the plaintiff, or was the result of an unavoidable acci- 
dent, and it has been so held. 1 Thompson on Negligence, 512, citing 
cases from five States. And so it is true, that when the cattle are 
pasturing upon the land of their owner at the time they are injured, 
as were the plaintiff’s cattle in the present case, that fact of itself 
makes a prima facie case of negligence against the company. Danner 
vs. So. Car. R. Co., 4 Rich. 329. 

The rules of the defendant company in evidence make the killing of 
stock negligence on the part of their employees, thus recognising the 
existence and justice of these legal principles in regulating the rela- 
tions of those employees to itself, and there is greater reason for 
holding the company to them in enforcing against it liabilities which 
it has incurred to others. : 

I think the inferior Judge erred both ways. His rejection of the 
demand for the value of five mules is error because against law, 
and his approval of the demand for the value of the mule killed in 
October is error because against the evidence. 








Rehearing refused. 
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No. 8113. 


G. W. Cary vs. J. P. RicHarpson. 


Examination of the differences between interlocutory and final judgments. 

Oral testimony is inadmissible between the parties to a written contract to show simulation. 
This can be done only by a counter letter, or written evidence amounting thereto. Con- 
versations or understandings anterior to the date of the instrument attacked are presumed 
to be included in it. The rule applies to all written acts, whether they relate to immov- 
ables or to movables, The unbending jurisprudence of this State does not allow a party 
to vary or destroy his own voluntary declarations or written agreemerts by anything 
short of written evidence. 

The rule is not binding on third parties. Oral testimony may be admissible, however, 
between the parties to prove a new and subsequent agreement as regards some part of 
the previous one. 

The oral testimony received to show simulation of an act of dissolution of a partnership and 
a sale by one partner of his interest therein to another should have been rejected. 


PPEAL from the Second District Court for the Parish of Orleans, 
Tissot, J. 





John A. Campbell and Bayne & Renshaw for Defendant and Appellant. 


E. H. Farrar, Amicus Curie. 





On MorTion TO Dismiss. 


The opinion of the Court was delivered by 

Bermupsz, C.J. The plaintiff and appellee moves to dismiss this 
appeal, because the judgment complained of is not final and such an 
interlocutory decree as may cause an irreparable injury. 

The prayer of the petition is, Ist, that there be judgment dissolving 
a partnership as of a certain past date; that the accounts of the con- 
cern be examined into and reported upon by auditors ; 2d, that there 
be judgment against the defendant for the amount found due by the 
experts, and for a further sum of $25,000. 

The defendant joined issue, resisting plaintiff's pretensions, but 
admitting a dissolution. 

After a protracted trial, the developments of which are illustrated 
by a transcript covering seme 720 pages, a judgment, termed “ inter- 
locutory,” was rendered, declaring the existence and dissolution of the 
partnership; that its affairs are unsettled ; that the plaintif® has con- 
tributed $30,000; that he has an interest of one-third ; that the pos- 
session of its effects is in the defendant, who is te account for the same; 
that auditors be appointed to state the accounts between the parties 
and that they report the same. 

This judgment was signed many days after its rendition, and is ap- 
pealed from by the defendant. 

64 
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It is not always easy to discriminate between interlocutory and final 
judgments, particularly which, among the former, can or not cause an 
irreparable injury. There exists, however, a signal difference between 
the two. Interlocutory judgments are the decrees rendered, whether 
before or after the suit is ended and all the matters involved therein 
are set at rest. They are anciliary to, or executory of the final and 
complete adjudication, and do not pass upon the merits of the contro- 
versy. Final judgments are those by which rights of parties, at issue 
on the merits of the suits, are adjudicated upon partially or entirely. 
C. P. 538, 539. Detinitive judgments are those adjudications which 
have acquired the force of res judicata, by which the questions deter- 
mined are set at rest beyond possibility of revision by appeal. C. P. 
539; 1 Cranch, 103; 3 Bl. Com. 398; Freeman on Judgments, $$ 16, 21, 
24, 34, 36; 7 Cal. 27; 8 Cal. 57. 

There is no limit to the number of interlocutory or final judgments 
which may be rendered in the course of certain judicial proceedings ; 
particularly in those which contemplate the settlement of the affairs 
of a deceased or insolvent person or corporation. Hundreds of in- 
stances will readily suggest themselves to the mind of experienced 
practitioners. An appeal lies from all judgments, whether interlocu- 
tory or final, in appealable cases; but, as regards the former, only 
where, by not being appealed from, an irreparable injury may be sus- 
tained, and where, having a character of finality, they may become res 
judicata. C. P. 566; 1 N.S. 73; 3R. 103; 11 R. 453; 9 L. 161; 15 L. 
521; 2 An. 964; 3 An. 217; 7 An. 171; 9 An. 344; 10 An. 462; 12 An. 
87, 455 ; 22 An. 200; 26 An. 57; 28 An. 880, 889, 903; 30 An. 1084; 31 
An, 823; H. D. 26 et seq.; L. D. 15 et seqg.; 0. B. 34, 789. 

There are many cases in which judgments may be rendered which 
are sufficiently final to authorize an appeal, although not final on all 
the matters in dispute. 9M. 519. It is not always necessary that the 
order itself should work an irreparable injury. It is sufficient if it be 
such as, by the final action of the court, would cause such injury. 6 
L. 435; 2 R. 342; 3 RK. 103; 11 L. 452; 8 R. 442; 7 An. 141,545; 9 An. 
344; 10 An. 463; Freeman on Judgments, $$ 21, 24. 

An interlocutory judgment should not trench upon the merits of the 
eause ; but the moment that it does, it acquires a character of finality, 
which assimilates it to a final judgment and renders it appealable. It 
is not essential for a judgment to be final, that it should settle all the 
rights existing between the parties to the suit. All that is required is, 
that it determine issues involved on the merits of the action. The 
judgment is none the less final, because some future orders of the 
court may become necessary to carry it into effect. The nature of such 
an order depends upon the effect produced by the adjudication upon 
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the rights and interest of parties. The stage at which it is made is not 
the test for appellate purposes. If an interlocutory order will finally 
affect the merits of the case, or deprive a party of any benefit which 
he may have at the final hearing, an appeal is allowable. It is not 
always absolutely required to dispose of the entire merits of a cause 
and all the parties before the court, as a necessity to a final decree. 
Any order or decree finally settling any right or interest in controversy 


-between the parties to a cause is final and reviewable. Loring vs. 


Ilsey, 1 Cal. 27; 8 Cal. 57; Perkins vs. Sierra Nevada S. M. Co., 10 Nev. 
405; Barry vs. Briggs, 22 Mich. 201; Kennedy vs. Kennedy, 2 Ala. 
471; 3 Ala. 434; Barfield vs. Impson, 2 Miss. 326; Tucker vs. Yell, 2 
Ark. 420; Ware vs. Richardson, 3 Md. 505. 

Where a decree ascertains and settles the rights of the parties in 
litigation, it is reviewable, although the cause may be referred to 
ascertain facts for an account. A decree giving all the consequential 
directions, so as finally to dispose of the whole case upon the coming 
in and confirming of the report, is a final decree. Cruyer vs. Douglass, 
2N. Y. 571; 7 Paige, 18; 9 Paige, 189, 636; 10 Wall. 586; 10 Paige, 
131; 11 Paige, 189; 1 Barb. Ch. 21; 3 Id, 382; 1 Johns. Ch. R. 77-81; 
7 Caldwell, 416; 10 Wall. 583. 

It is only necessary that all the rights of the parties in the contro- 
versy be settled and determined, to make the decree final, so as to 
authorize it to be reviewed. It is not only the last order in the case, 
approving the report, that is the final decree from which an appeal 
may be prosecuted, but it is the decree which fixes and settles the 
rights of the parties. Other decrees, which follow it, are in the nature 
of an execution of the decree, and not the final decree of the case. 
Myers vs. Manny, 68 Ill. 211. 

It is true that, in 6 N.S. 350, the Court said that a partition suit 
is terminated only by the decree of final homologation, and that the 
judgment decreeing the partition, fixing the ownership of the parties 
and adjusting the collations between them, is only interlocutory, but 
the weight of authority, as well as of reason, is against the doctrine. 
10 L. 50; 11 L. 494; 1 R. 512; 7 An. 529; 18 Mich. 163. we a 

In Woolfolk vs. Woolfolk, 30 An. 146, the Court said: 

‘“*We are at a loss to understand why a judgment, rendered upon 
issues regularly formed by petition and answer, passing upon the 
titles of the litigants, decreeing their respective portions in property, 
and fixing their indebtedness to each other, wants any of the essentials 
of a definitive decree. The rule or motion to homologate a partition, 
when made, is, in some sort, a new proceeding requiring notice, and to 
be followed by another decree. We do not understand that upon trial 
of such rule one can again bring into question the matters adjudicated 
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in the original judgment of partition, but the contest is confined then 
to things done in execution of it. It is doubtless true, that until this 
decree of homologation and confirmation is rendered, the partition 
cannot be regarded as, or have the effect of a judicial partition, but 
that does not prevent the decree of partition in so far as it adjudicates 
upon the rights of the parties as between themselves from being final.” 
63 Tl. 211; 13 Pet. 6; 2 Black, 524, 539; 2 Wall. 106. 

Whatever may be the character of the judgment in this case, it is 
clear that it is not a purely interlocutory judgment. It passes upon 
rights and decides questions of great importance to the parties, raised 
on the merits and which might have formed the object of a distinct 
suit. Its decretal portion is premonitory of the ultimate decree or 
judgment in the case. If unappealed from, not being revisable by 
the court by which it was rendered, it would have acquired the force 
of res judicata by the lapse of time, and so concluded the parties. It 
exhausts, so far, the powers of the court; and is appealable, that its 
correctness may be tested. The defendant was left no other alterna- 
tive but to appeal or acquiesce. 

The motion to dismiss is denied. 

Mr. Justice Fenner recuses himself, having been of counsel. 





ON THE MrrITs. 

The nature of this controversy is sufficiently stated in the opinion 
on the motion to dismiss. It may not, however, be useless to state that 
its object is the dissolution of a commercial partnership and a liquida- 
tion of its affairs. 

The petition contains a charge that there was a fictitious and simu- 
lated dissolution on the 13th of September, 1879; that simulated in- 
struments of writing were signed, but that they are of no effect. The 
plaintiff avers that he remained a partner till in October following, and 
that there were profits, which should be divided between the partners 
in a stated proportion. 

The defense is, that the partnership was legally dissolved by con- 
sent on the 13th of September, 1879, and that the interest of plaintiff 
in it was then purchased by the defendant. 

After hearing evidence and the parties, the court declared that the 
partnership had been dissolved on the 13th of September, 1879; an- 
nounced the rights of the partners, and decreed that auditors be ap- 
pointed to state the accounts between them, with instructions to report 
of their finding. From this judgment the defendant has appealed. 

On the trial the plaintiff offered oral testimony to show that the in- 
struments signed by him, from which it appears unambiguously that 
the partnership was dissolved by consent on the 13th of September, 
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1879, and that he sold his rights in the concern to the defendant and 
that the dissolution was advertised, were simulated, and so, inoperative. 
‘To the admission of this proof the defendant objected. The testimony 
having been allowed, the defendant took a bill, upon which he insists. 

It is not alleged that the documents were signed and uttered in 
error, or on fraudulent representations, or obtained by violence. 

‘‘Where parties have deliberately put their engagements into 
writing, in such terms as import a legal obligation, without any uncer- 
tainty as to the object or extent of such engagement, it is conclusively 
presumed that such engagement of the parties and the extent and 
manner of their undertaking was reduced to writing, and all oral tes- 
timony of a previous colloquium between the parties, or of conversa- 
tions or declarations at the time when it was completed, or afterwards, 
is rejected, as it would tend, in many cases, to substitute a new and 
different contract for the one which was really agreed upon, to the 
prejudice possibly of one of the parties.” In other words: “ Parol 
contemporaneous evidence is inadmissible to contradict or vary the 
terms of a valid written instrument.” The duty of the court is to 
ascertain what is the meaning of the words used. It is a duty of inter- 
pretation. Greenleaf, Vol. 1, §§275, 277. 

The Code is express, that parol evidence shall not be admitted 
against or beyond what is contained in the acts, nor on what may have 
been said before, at the time of making them, or since. R. C. C. 2276, 
2242, 2244, 2238. 

The rule is consecrated by law and jurisprudence that, as between 
the parties to a written act, the only admissible evidence to prove 
simulation is a counter letter, which is proof of equal dignity. R.C.C. 
2238, 2239. The unbending jurisprudence of this Court does not, 
accordingly, allow a party to vary or destroy his own voluntary decla- 
rations, or written agreements, by anything short of written evidence. 
The rule applies not only to agreements relating to immovables, but 
also to such as concern movables. 12 An. 740; 7 R. 96; 5 R. 111; 2 
L. 48; 4 An. 441; 5 R. 327; 12 An. 857; 16 An. 150. 

It was distinctly held in an analagous case, that where, by a written 
agreement entered into at the time of dissolving a partnership, one of 
the partners, who purchased the common stock, bound himself to pay 
all the partnership debts, parol evidence was inadmissible to prove a 
guaranty of the other partner that the debts did not exceed a certain 
sum. 7 R. 96. 

However, where parties to a written contract, by mutual consent 
enter into a new subsequent agreement as regards some part of it, it 
has been held that proof of the latter may be made by parol; but that 
conversations or understandings preceding the contract are presumed 
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to be included in the act. 4 L. 30; 17 An. 32; 5 How. 273; but see 5 
R. 326. 

The written evidence, consisting of letters to and from a mutual 
friend, admitted, it is claimed, as part of the res gestw, if entitled to 
any Weight, does not affect the act of dissolution and purchase of rights 
of September 13th, 1879, and the testimony received shows no new 
agreement or contract subsequent to the date of that act, which is 
conclusive upon the parties and must serve to terminate the contro- 
versy between them. 

The lower court erred in deciding as it did. Whatever be the char- 
acter of the signed judgment appealed from, it is such as can be now 
reviewed, so as to set the differences of the parties forever at rest. 

The evidence clearly shows that the dissolution took place by con- 
sent on the 13th of September, 1879; that the interest of the plaintiff 
in the concern was then purchased by the defendant, and that their 
separation was, under their signatures, duly advertised and publicly 
announced. It is positive, uncontradicted, and concludes the plaintiff 
‘absolutely, who is, therefore, without interest in this suit. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed ; and it is now ordered, adjudged and decreed that 
there be judgment in favor of the defendant, rejecting plaintiff’s 
demand, with costs in both Courts. 

Fenner, J., recuses himself, having been of counsel. 








No. 8842, 


T. W. Turtey vs. Maurice Dreyrus, Dative Execuror. 


The judgment of a Tennessee court can no longer be rendered executory in this State. Tire 
only remedy of the holder ies to sue upon it as the evidence of a debt and to recover a 
judgment in a Louisiana court for the amount thereof, which will be a Louisiana judgment 
and executed as such. Tie Court here is not concerned with the mode of execution of 
Tennessee Judgments in that State, but only with the question whether the judgment te 
binding on the party sued here and has the effect of establishing, as a thing adjudged, the 
existence of the debt. If so, it entitles him to judgment in a Louisiana court for the debt 
evidenced thereby. In a former proceeding in this case, it was held that the defendant 
‘was bound by the judgment sued on, and on the merite no valid defense thereto has been 
established. 


PPEAL from the Eighth District Court, Perish of East Carroll. 
J. W. Montgomery, Judge ad hoc. 





W. G. Wyly for Plaintiff and Appellant. 
F. F. Montgomery and Cox & Campbell for Defendant and fontin 
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The opiuion of the Court was delivered by 


FeNNER, J. Thisisa suit against the succession of James H. Wilson, 


duly opened and under administration in this State, through Dreyfus, as 


dative testamentary executor, upon a monied demand evidenced by a, 
judgment of a cempetent court of the State of Tennessee, the object, 


of the suit being to obtain a judgment of a Louisiana court decreeing 
that petitioner be paid the amount claimed by him and that the 
defendant executor be ordered to pay the same in due course of 
administration. 

The judgment is sued upon just as a promissory note would be, 
simply as the evidence of the debt claimed. 

All theories based upon the idea (though, to some extent, counte- 
nanced by the terms of the petition) that this is a proceeding to 
enforce, or render executory, a Tennessee judgment, are utterly un- 
founded. No such proceeding is now known to the law of Louisiana. 
Remedies of this nature, which once existed, have been expressly 
repealed. See Arts. 746, 747, C. P., repealed by Act of 1846, p. 166. 

The only remedy which the holder of a Tennessee monied judgment 
has against persous or property in this State, is to bring suit thereon 
here, and to obtain the judgment of a Louisiana court for the amount 


thereof. In such case the only judgment which is or can be executed is 


the judgment of the court of Louisiana. 

When the instant suit was originally brought, the defendant inter- 
posed an exception of no cause of action, and from a judgment sustain- 
ing said exception, an appeal was prosecuted to this Court. Our 
opinion and decree reversing that judgment, overruling the exception, 
ordering the defendant to answer to the merits and remanding the 
ease, are extant at p. 885 of 33 An. Rep. 

The effeet of the exception was to say that, admitting the allegations 
of the petition to be true, admitting that plaintiff held such judgment 
and that it was a valid judgment, yet it furnished no ground for the 
relief asked. Why? Because, said the defendant, I was neither party 
nor privy to that judgment; as to me it was ree inter alios acta, and I 
am in no manner bound thereby. 

The effect of our decree overruling the exception was to say that the 
defendant was priry to the judgment and bound thereby, and that if 
the plaintiff should establish the allegations of his petition, they would 
support the action and authorize relief. This left open to defendant 
the general defense contravening the existence or validity of the judg- 
ment, and all special defenses tending to establish its extinguishment 
in any lawful mode; but it forever closed, aud passed into the domain 
rerum adjudicatarum, all controversy on the point that if the plaintiff 
held the judgment sued on, if it was a valid judgment, and if it had 
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been in no manner lawfully extinguished, it furnished a good cause of 
action and justified the appropriate relief. 

The question as to the binding effect of the Tennessee judgment on 
the succession in Louisiana was, we are free to admit, a delicate and 
difficult one not concluded by authority. 

The substance of our opinion was that a judgment against the sole 
testamentary executor of a deceased person, who had qualified and 
was administering in that capacity in both Tennessee and Louisiana, 
rendered by a court of Tennessee, was binding on him in his capacity 
as testamentary executor in both States. We further held, that inas- 
much as the judgment of the court of the first instance was rendered 
under the state of facts above indicated, the case was not affected by 
the death of the executor during the pendency of an appeal in the 
Supreme Court of Tennessee and by the substitution of an administra- 
tor de bonis non contradictorily with whom the appeal was necessarily 
prosecuted; but that the judgment of the Supreme Court, affirming the 
judgment of the lower court, had the same effect which the latter 
would have had if it had never been appealed from. 

We find no reason to question the correctness of our conclusions on 
these subjects; but, were it otherwise, our decree is final and beyond 
_review, so far as it affects the rights of the parties to this cause. 
Arguments, now made, assailing its correctness, come too late, and 
need no further notice at our hands. 

We now approach a defense strenuously insisted upon, to the effect 
that, conceding the judgment to be binding and to furnish a good 
cause of action, yet that the relief granted must be limited by the 
effect which would be given to the same in the State of ‘Tennessee. 
We are informed that, under the law of Tennessee, a testamentary 
executor only represents the personalty of the estate administered by 
him and not the real estate or the heirs ; that a judgment against such 
executor can only be satisfied out of the personalty and is not binding 
on the heirs nor executory upon the real estate; and, therefore, in any 
decree which may be rendered here in an action upon such a judg- 
ment, we should confine its effect to payment out of the personal prop- 
erty of the succession here. 

The argument is entirely fallacious. As a matter of course, a judg- 
ment rendered against one who is sued in a representative capacity, 
binds only the persons and property which are represented by him. 
If the testamentary executor in Tennessee does not represent the heirs 
and the realty in that State, naturally the judgment should not bind 
the realty there, or the heirs as regards their rights in the Tennessee 
estate. With all this we have nothing to do. The question comes 
back to the same issue: is the judgment binding on the executor in 
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Louisiana? If it is not, then it furnishes no cause of action against 
him. If it is, then it is binding to the full extent of his representative 
capacity. We have held that it was binding on him. 

It follows, therefore, that it binds all property without distinction 
belonging to the succession in Louisiana and the rights of heirs as well 
as others in and to such property. 

We have no concern with the mode of execution of such judgments 
under the Jaw of Tennessee. 

As before stated, a Tennessee judgment cannot be executed in Lou- 
isiana in any mode. It is sued on here simply as an evidence of a debt. 
The only inquiry which concerns us here is whether the judgment 
rendered in Tennessee establishes, as a thing adjudged, in a mode 
binding on the testamentary executor in Tennessee, that the decedent, 
James H,. Wilson, was indebted to the plaintiff in the suit in the sum 
of money fixed therein. If such is the faith and credit attached to the 
judgment in Tennessee, and if, as we have held, it is equally binding 
on the executor in this State, it is absolutely entitled to the same faith 
and credit here. It is the highest evidence of a debt, and unless 
vitiated by fraud, or impeached as to its validity, or extinguished in 
some lawful mode, the holder is undoubtedly entitled to a judgment 
of the Louisiana court against the executor here for the amount 
thereof. Such judgment will be a Louisiana judgment for money 
against a Louisiana succession, and will have the effect and execution 
to which it is entitled under the law of this State. 

This disposes of the case. 

After a careful study of the evidence, we find that it establishes no 
defense which can avail against the judgment sued on. Its validity is 
not impeached. No fraud or collusion is shown in its obtention. 

The title of the plaintiff to the judgment is not successfully assailed 
either as to its reality or as to its legality. A final judgment is not a 
litigious right which an attorney-at-law is prohibited from purchasing. 

The pleas of compensation urged, even if otherwise maintainable, 
are of unliquidated demands and not of equal dignity with the judg- 
ment sued on, and cannot be pleaded against a judgment under our 
law, 

No demand in reconvention is presented, and we are, therefore, dis- 
pensed from further consideration of these claims. 

We may, however, say that if the prayer of defendant’s answer could 
be construed as involving a reconventional demand, there is entire 
failure to establish any claim against the plaintiff, and so far as his 
transferror, Holt, is concerned, he is not a party and not subject te any 
judgment herein. 

65 
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It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that there now 
be judgment in favor of plaintiff and against the defendant in his 
representative capacity for the sum of eleven thousand nine hundred 
and thirty-five 66-100 dollars, with interest at the rate of six per cent. 
per annum from March 13th, 1879, and costs in both Courts, the same 
to be payable in due course of administration. 





CONCURRING IN PART. 


Bermupez, C.J. The previous decree of this Court decided merely 
that the plaintiff, on the face of the petition, had disclosed a cause of 
action. It was not intended to mean that, if the allegations of fact 
were true, the plaintiff would be entitled on the trial of the case on its 
merits to the judgment prayed for. It only meant that, under the 
showing made, the plaintiff could recover a judgment against the 
defendant. 

This suit is to give effect to the Tennessee judgment declared upon. 
Under the Constitution of the United States, such judgment must 
receive the effect in this State to which it is entitled in Tennessee. 
Under the jurisprudence it is entitled to that, but to nothing more. 

The only effect which could be given to it in Tennessee would have 
been to coerce its payment out of the personal property of the deceased 
contradictorily with the representative of the estate, who there does 
not represent the realty or the heirs. In case of insufficiency of the 
personal property, the judgment creditor could not have enforced the 
judgment by levy on the realty contradictorily with the heirs. He 
would have been bound to sue on the debt. The judgment is there 
res inter alios acta as to the heirs. What he could not have done in 
Tennessee, he cannot do here. 

The executor in Louisiana, differently from an executor in Tennessee, 
represents the movable and immovable property, the creditors, the 
legatees and the heirs. 

A judgment rendered in Tennessee, not susceptible of being opposed 
as res judicata to the heirs there, and of being levied on real property 
there, is not binding on the executor in this State; and does not affect 
real estate here. 

Suppose no dative executor had ever been appointed in Louisiana, and 
that the heirs of the deceased were now domiciled in this State, could 
the plaintiff have had a right to sue them on the judgment obtained in 
Tennessee? They could there have pleaded res inter alios-‘acta. They 
would have such aright here. The plaintiff would have been bound 
to sue on the claim which is the foundation of the judgment. 
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What he could not do against the principals he cannot do against 
the agent, particularly where that agent is one imposed by law, such 
as an executor, 

If a judgment rendeved in this State against an executor, and which 
is conclusive against the heirs, were declared upon in Tennessee in a 
suit against the heirs there, the courts of Tennessee would not hesitate 
to refuse giving to such judgment the entire force and effect which it 
would receive here, for the obvious reason that such judgment would 
be considered as res inter alios acta as to the heirs. Why, then, should 
a judgment rendered in Tennessee, not binding there on the heirs and 
declared upon here, be recognized by Louisiana courts and given a 
force and effect to which it is not entitled in Tennessee? Our law 
clearly is that no one is bound by a judgment to which he was neither 
party nor privy. 

The judgment of this Court on the Tennessee judgment gives it more 
effect in this State than it would be entitled to have in Tennessee, 
because it makes it binding on the heirs and payable out of the 
proceeds of the immovable property. 

It can receive execution only against the movable or personal prop- 
erty in this State. 

To that extent only I concur in the opinion and decree just rendered. 








No. 8881. 


Tue State oF LOUISIANA BX REL. STREET vs. RiGHTOR, JUDGE 
OF THE CiviL District Court, ETC. 


A suspensive appeal lies from an interlocutory order permitting a plaintiff to bond seque<- 
tered property. Such bending may cause irreparable injury. 

Such appeal can be sought by an intervenor, in whose possession the property was when 
sequestered. ; 

4 mandamus lies to compel the granting of such an appeal. 


Rectan for a Mandamus. 





Geo. L. Bright for the Relator. 
L. O Donnell for the Respondent. 





The opinion of the Court was delivered by 

Bermupez, C. J. This is an application for a Mandamus. The 
relator complains that the District Judge has illegally refused to 
allow him a suspensive appeal from an order permitting the plaintiff 
to bond a valuable mare sequestered in his possession, 
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It appears that the plaintiff caused the sequestration to be effected 
in the hands of the'rélator; tltat the latter applied for authority to 
bond the mare, but was declined the same; that the defendant then 
moved for the same purpose and was allowed to do so; that the rela- 
tor then applied for and obtained a suspensive appeal from the two 
orders ; that subsequently, the 'plaitiffprayéa for permission to bond 
and was granted the same; that’ wed intervenor p oe moved for a sus- 
pensive appeal, which was deniéd. ke ina 

The District Judge says that he refused the appeal because the in- 
tervenor has not alleged himself the owner, pledgee, or consignee of 
the mare, and because he has treated as a nullity the: order ‘granting 
him a suspensive appeal.' * snide 

The relator well observes, that his right to bond is not now at issue 
and that it can be inquired into only after the case, on his appeal, 
will be before the Court. It can also be well said that, presently, we 
have no opinion to express on the question whether the District Judge 
was right or wrong in treating the order of appeal as a nullity, and 
' thus disregarding it. The matter stands actually just as though the 
relator had made neither the motion to bond, nor that for an appeal. 

The question to be solved is simply whether, on the face of the 
papers, the relator is entitled to a suspensive appeal from the order 
permitting the plaintiff to bond. 

The rule is, in matters of appeals, that all who have an interest at 
stake, and who may be aggrieved by the execution of the judgment 
rendered, have a right to appeal, be they the original parties to the 
proceedings before judgment, or parties thereto by becoming such after 
judgment. The extent and nature of the rights of parties of the first 

‘glass appearing of record, it suffices that an application be made, to 
entitle them or either of them to an appeal. As to third persons, they 
must allege and show an appealable interest and aver that they have 
been aggrieved by the judgment rendered, 

It is true that, but for Act 51 of 1871, an intervenor would not have 
a right to bond, but it does not follow that, notwithstanding that Act, 
he is not entitled to appeal from an order which would take away from 
his keeping and enjoyment, property to the use and possession of 
which he lays claim by an intervention, in consequence of which he 
has become a party to the suit. To all appearances he has a title to 
the ownership or possession of the mare, and asserts the same, resist- 
ing both parties litigant. 

If a judgment was rendered on the merits against him, what objec- 
tion could there exist to his resorting to a suspensive appeal from it, 
just as much as the plaintiff or the defendant could do. 

Now it is settled, that plaintiffs and defendants have a right to take 
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a suspensive appeal from an order permitting the bonding of property 
seized by mesne process. 25 An. 299; 26 An. 65. If such be the case, 
and if he have rights which either might allege and which he avers, 
why should he not, as well as those parties, have a right to appeal ? 
By being divested of the possession of the mare sequestered in his 
hands, the relator may sustain an irreparable injury, just as consider- 
able as that which either of the other parties might suffer. The use 
and possession of the mare, which is of great value, may be required 
to enable him to earn a living, “‘ nay, necessary to the very existence 
of himself and family,” as was said in in 5 N. S. 43, in which, for the 
second time, the right to appeal from an order dissolving a sequestra- 
tion on bond was recognized. See 10 M.174.° The doctrine announced 
in both cages was subsequently confirmed. 26 An. p. 65. ; 
The District Judge granted the intervenor a suspensive appeal from 
the order permitting the defendant to bond. - It is clear he should have 
allowed him a like appeal from the similar order in favor of plaintiff. 
We think that the relator is entitled to the relief sought. 
It is, therefore, ordered and decreed that the restraining order 
herein made be perpetuated, and that the alternative Mandamus issued 
be made peremptory. 








No. 8819. 
M. Givanovicn vs. HEBREW CONGREGATION OF BATON ROUGE. 


The holder and owner of notes furnished as part of the price of pur- 
chase of real estate, may enforce the payment thereof against the pur- 
chaser of his vendee, who has assumed payment of the notes. It is 
immaterial whether the first act of sale be recorded or not. The pur- 
chaser, by his assumption, is liable for the notes, and by his purchase 
holds under the vendee. He cannot be permitted to set up defenses 
which his author would have had no right to raise. 

He has no right to ask, by reconvention, the nullity of the sale by 
his author's vendor to the former, and of that by his author to himeelf, 
in a suit for the payment of the original price assumed by him and 
to which his own vendor is no party. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J.. 


x 


C. D. Favrot for Plaintiff and Appellant. 
Burgess & Burgess for Defendant and Appellee. 





‘The opinion of the Court was delivered by Bermupez, C. J. 
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No. 8609. 
Leen Kee & Co. vs. Smitu BrotHers & Co. ET AL. 


Where a person seizes and sells the property of one for the debt of another, but the proceed- 
ing, though unwarranted, is not wanton or malicious, the party seizing cannot be held 
for punitive or vindictive damages. 

Though the vendor was in fraud, when the purchaser paid a svund price and is not shown to 
have been cognizant of the fraud of the vendor, or of the fact of his insolvency, the prop- 
erty cannot be reached, even throngh a revocatory action. 

Where the property of the innocent purchaser has been thun illegally seized and sold, the 
party in fault is liable to the owner for the full value of the property, although part of the 
proceeds of the sale has been applied to pay a debt for rent due on the property in favor 
of a third person claiming same by third opposition. 6 R. 385. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





_ I. M. Gilland H. H. Bryan for Plaintiffs and Appellees. 


J. O. Nixon Jr. for Defendants and Appellants : 


Litigants who do not produce the best evidence under their control will be presumed to do 
so because such evidence is unfavorable. Cockerel vs. Smith, 1 An. 3; 1 An. 346; Win- 
aton ve. Prevost, 6 An. 166. 

When sued for damages, for sale of A's property under process against B, the defendant can 
set up that the transfer from B to A was fraudulent, and is not restricted simply to show’ 
ing that it was simulated. Fisher vs. Moore, 12 R. 95; New Orleans Th. Ins. Co. ve. 
Lafferanderie, 12 R. 473; C. P. 20. 

A sale of all of a debtor's property to the prejudice of creditors is presumed fraudulent. 
Bank of Mobile vs. Harris, 6 An. &11. 

And it is not necessary that the vendee should be proved to have known of the vendor's in- 
solvency. Thompson ve. Freeman, 34 An. 9(2. 





The opinion of the Court was delivered by 

Topp, J. Smith Bros. & Co., creditors‘of Wung Chung & Bro., 
attached as their property the contents of a store at 97 Royal street, in 
this city, and under the judgment obtained for the debt claimed, caused 
the property to be sold. 

The plaintiffs in the instant case, claiming that they were the 
owners of the property and in possession of the same at the time of its 
seizure under the attachment, sued Smith Bros. & Co., the attaching 
creditors, for damages, and obtained a judgment against them for $850, 
less $107 paid out of the proceeds of the sale for rent due; and from 
this judgment Smith Bros. & Co. have appealed, and the plaintiffs 
have asked an amendment of the judgment in their favor. 

There were exceptions filed to the petition, which, upon examina- 
tion, we find were correctly overruled, as likewise a prayer of oyer. 

" The evidence, which is voluminous and in some not essential par- 
ticulars, conflicting, satisfies us that the plaintiffs were the owners of 
the property attached at the time of its seizure and in possession of the 
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same. That the sale to them by Wung Chung & Co. was a real sale, 
and there is no proof that the purchase was not made in entire good 
faith by the plaintiffs, and in ignorance of any indebtedness on the 
part of the vendors to Smith Bros. & Co., or anyone else. 

The plaintiffs were desirous of preventing the sale of their property 
and employed counsel for that purpose, but were unable to make an 
injunction bond. The case was tried before a jury. The verdict al- 
lowed damages to the amount of the price paid by the plaintiffs for 
the property, less the amount of the proceeds of the sale received by 
the lessor of the store, who had intervened in the suit. 

The cireumstances of the case might seem to warrant the allowance 
of actual damages to a larger amount than were awarded by the lower 
court, 

The plaintiffs, as stated, bought in good faith and for a sound price, 
went into the immediate and exclusive possession of the property, 
with their sign up, and all the indicia of ownership at time of the 
seizure. Their stock was sold out by the sheriff, and their business 
broken up, but the proof in the record does not enable us to make an 
estimate of the loss from this or any other cause of damage asserted, 
besides and beyond the value of the goods lost to them, and we are 
not asked to remand the case, that the proof on this point may be sup- 
plied. Wedo not think, however, that the amount of the rent due 
on the storehouse should have been deducted from the amount allowed, 
$850, for the goods sold. 

In the case of Lawrence vs. Hozey, 6 R. 385, the property of the 
plaintiff therein was seized and sold for the debt of his vendor, and the 
entire proceeds of the sale taken or absorbed by the rent claim, and 
the seizing creditor got nothing, yet the Court held: 

“That it is no excuse for the defendants, if their acts were illegal 
and caused damage to the plaintiff, to say they had gained nothing by 
them and that another got the money they were illegally endeavoring 
to obtain. It is not shown that Burton (lessor) was at all uneasy 
about the rent of his house, or that he would, in the absence of the 
plaintiff, have taken any step to have the furniture seized and sold. 
The course pursued by the defendants compelled him to assert his 
claim, but does not legalize their proceeding, if contrary to law.” 

We are strongly urged to allow punitive or vindictive damages. We 
cannot do so. The seizure, though unwarranted, was not wantonly 
and maliciously made. The defendants evidently believed they were 
attaching the property of their fraudulent debtors. They had seen 
them one day in possession of the store, engaged in the usual course 
of traffic. On the very next day they found the plaintiffs duly installed 
and at home there. The change was unexpected and unannounced. 
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‘They could not readily believe that it was the result of a bona fide 
legitimate, sober business transaction, but very naturally, in the 
sudden change in the situation, and perhaps from individual or na- 
tional associations marking the dramatis persone, or, may be, from 
poetic inspiration, they saw in it only the evidence of ‘ ways that are 
dark and tricks that are vain,” and on this conclusion acted. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by striking out and rejecting the $107 and 
interest allowed therein as a credit for rent, and decreeing the entire 
sum mentioned in the judgment, $850 and interest, to the plaintiffs, 
and as thus amended it be affirmed at the costes of the defendants. 

Rehearing refused. 








No. 8793. 
8. FrirpLtanper vs. Exvist ScHMALINSKI. 


Where a debtor agrees to pay a certain sum at a specified time, less 
the amount which pledged collaterals may realize, the creditor may, as 
pledgee, take legal steps to enforce payment of the securities, but is 
under no legal obligation to do so, in the absence of any special under- 
standing for that purpose. 

_ His failure thus to act cannot be opposed to him when, maturity 
having arrived, he seeks payment of his claim. 

In such a case he is entitled to judgment, with privilege on the 
effects given in pledge, and toa judicial sale to realize their value, 
which must be applied to the satisfaction of the debt, 


PPEAL from the Twelfth District Court, Parish of Rapides. Bar- 
bin, J. 


Robt. P. Hunter for Plaintiff and Appellee. 
R. J. Bowman for Defendant and Appellant. 





The opinion of the Court was delivered by BERMUDEz, C, J. 


amend 
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No. 8835. 


Parisu or St. Hetena vs. R. Y. BuRTON ET ALS. 


In a suit against a defaulting Parish Treasurer and his sureties for funds embezzled by him, 
the sureties cannot set up as a defense the nullity of the Treasurer's bond, predicated on 
the failure of the members of the Police Jury who elected him to have taken the oath 
required by law within the prescribed time. That question cannot be raised in this 
collateral manner. 


=e from the Sixteenth District Court, Parish of St. Helena. 
Kernan, J. 





Chas. EB. Lea, District Attorney, for Plaintiff and Appellee. 
J. H. Muse for Defendauts and Appellants. 





The opinion of the Court was delivered by . 

Pocné, J. The Parish of St. Helena seeks judgment against its 
defaulting Treasurer and the sureties on his official bond for moneys 
received and unaccounted for by said Treasurer. 

His defense is a general denial; the sureties urge the illegality and 
nullity of the bond which they executed with their principal, on the 
ground that.the members of the Police Jury, by whom Burton had been 
elected Treasurer, failed or neglected to take the required oath of office 
within the time prescribed by law, by reason of which failure the 
members of the Police Jury were, for the same reason, incapacitated 
from representing the Parish in the present suit. It is also alleged in 
defense that one of the Police Jury had forfeited his right to said office 
by subsequently accepting that of school director. 

This appeal is taken by the sureties from a judgment against them 
and their principal én solide, according to the terms of the Treasuret’s 
bond. 

The pith and substance of the defense relied upon by appellants 
present. the naked issue of the right of the members of the Police 
Jury to exercise the functions of police jurors at the time that they 
selected Burton as Parish Treasurer; at the time that they accepted 
his bond as such, and at the time that they brought this suit. The 
issue thus presented involves the consideration of the right to question 
collaterally the right of an officer de facte to the office which he holds. 

The question has long since been removed beyond the domain of 
discussion by an unbroken line of decisions in our jurisprudence; and 
the solution of the problem is decidedly adverse to appellants’ preten- 
sions in their defense. 

In the case of the State ex rel. Henry Williams vs. Persedorff, con- 
stable, etc., 33 An. 1412, this Court held that a party arrested and held 
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in custody under a mittimus issued by a magistrate de facto actually 
performing the functions of justice of the peace, could not inquire, in 
a proceeding by habeas corpus, into the right of such magistrate to the 
office which he holds. ; 

In 29 An. 399, State ex rel. Jumel vs. Johnson ; in 21 An. 336, State 
ex rel. Hero vs. Pitot; in 12 An. 719, State ex rel. Vienne vs. Hyams, 
it was held that the right to office could not be tested under a proceed- 
ing by mandamus. It stands to reason that these principles will apply 
with irresistible force to a case where an officer attempts to dispute 
the right of those from whom he received and accepted an important 
trust. 

A similar defense was attempted in the case of The Mayor and Select- 
men of the Town of Homer vs. T. S. Merritt et als., 27 An. 568, in 
which the sureties on the bond of the town collector sought to escape 
responsibility under their bond by urging that their principal had not 
been legally elected collector. The Court disposed of their defense in 
a@ very summary manner, holding that “ this question cannot be raised 
in this collateral manner.” “It is a fact that the principal on the bond 
did act as collector, at least under color of authority, and that he did 
collect the licenses and fines imposed by those who were acting under 
color of authority ; he must account for the moneys collected by him, 
even though unduly collected, and the sureties bound themselves to 
do so, if he did not.” 

This is the precise obligation contracted by these appellants, and 
the courts of the country will not allow them to dispute the very 
authority under which their principal received his mandate, for the 
faithful performance of which they bound themselves in his official 
bond. | 

In the light of the events shown by the record it is to be deeply 
regretted that appellants did not manifest the same solicitude concern- 
ing the proper qualification of the police jurors, before the execution 
of the bond, which they now bring to bear as means of defense against 
the recovery by the parish of its embezzled funds. 

Our conclusion is, that the District Judge very properly excluded all 
the evidence offered in support of the special defense set up by the 
sureties, and that there is no error to the prejudice of appellants in 
the judgment rendered by him. : 

In his brief appellee’s counsel complains of certain credits errone- 
ously allowed to the defendant Burton; but in the absence of a motion 
to amend the judgment, his suggestion cannot be entertained. 

\ Judgment affirmed. 
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No. 8068. 


THoMAS BERGEN vs. THE City oF NEW ORLEANS. 


The failure of the City to pay cash each month for a contractor's work justifies him in aban- 
doning his contract when such payment is expressly stipulated in it. 

Expected profits from a contract to be realized in the future, which are dependent upon con- 
tingencies, cannot be included in a judgment for damages for its violation, and especially 
when both allegation and proof are general and vague. 

A judgment against the City of New Orleans for the value of services rendered under a 
contract must be paid out of the revenues of the year fur which the contract was made. 


PPEAL from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 


W. S. Benedict and Jos. P. Hornor for Plaintiff and Appellee. 


C. F. Buck, City Attorney, and Wynne Rogers for Defendant and 
Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff contracted with the City to clean and 
repair the streets of the Third District for two years commencing July 
1, 1877, for the price and sum of fourteen thousand seven hundred and 
fifty dollars per annum, payments thereof to be made cash by the City 
monthly, except that ten per cent. of each monthly payment was to be 
retained as guarantee. 

The City did not pay the instalments later than June, 1878. The 
contractor continued his work until Dec. 17th following, when he 
formally notified the City that its failure to pay him as promised com- 
pelled him to cease. He has sued for $614.55, sum total of the per- 
centage retained for five months, from July to November, both 
inclusive—-$634.40 for work of December to day of abandonment—and 
$500 of expected profits for each month of the unexpired term of the 
contract. 

The City pleads his abandonment of the work as a violation of the 
contract which releases her from all liability. 

To sustain this plea would be to enable her to take advantage of her 
own wrong. She promised to pay cash each month. Because of that 
promise, she was enabled to get a lower bid for the work than she 
could otherwise have done. Because of her failure to keep her 
promise, the plaintiff was compelled to abandon work and discharge 
his force, and as he alleges lose materials. The fault was hers and 
she must pay the first two items mentioned. 

But we cannot include in our judgment the expected profits, which 
are alleged in a round sum and proved by the plaintiff in like 
manner by his own testimony. The claim is too vague, even if it 
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were not open to the objection that the contemplated gain depended 
for realization on future contingencies that might diminish the amount, 
or would wholly consume it. Therefore, , 

It is ordered and decreed that the judgment of the lower court is 
amended by reducing the sum therein named to twelve hundred and 
forty-eight dollars and ninety-five cents, and as thus amended it is 
affirmed, the plaintiff to pay the costs of appeal. 





On APPLICATION FOR REHEARING. 

The defendant has called our attention to the omission in the judg- 
ment of the lower court, and in our decree, to direct that it should be 
paid out of the revenues of the year when the services were rendered. 
Had the matter been called to our attention, we should not have 
omitted it. A rehearing is granted. 





On REHEARING. 
It is ordered and decreed that our decree is amended so that the 
same is ordered to be paid out of the revenues of the year 1878, and as 
amended it rest and remain the judgment of the Court. 








No. 8687. 


JoHN BAKER Vs. ALBERT SHULTZ ET AL. 


The lower court can and must pass upon the sufficiency of the appeal bond, when it is dis- 
puted by the appellee; and when the bond has been adjudged insufficient, and no other 
is farnished, the appeal will be dismissed. 

PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





Richard DeGray for Plaintiff and Appellee. 
W. 8. Benedict for Defendants and Appellants. 





The opinion of the Court was delivered by 

MANNING, J. The judgment in this case was signed June 28, 1882, 
and a suspensive appeal therefrom was granted July 3d, on the de- 
fendant’s giving bond with good and solvent surety, “ conditioned 
according to law in the sum fixed by law.” Bond was executed July 
5th for ten thousand dollars. 

On November 5th following, the plaintiff, suggesting the insolvency 
of the sureties, at the time the bond was given, took a rule to test its 
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sufficiency, and an order was made to shew cause why it should not be 
adjudged that the appeal was never effected and completed, and why 
execution should not issue. 

The plaintiff died pending this rule, and his widow and heirs were 
made parties. On. Jan. 15, 1883, upon trial the rule was made abso- 
lute, and the court decreed that the appeal had not been perfected, 
the order therefor was set aside, and execution directed to issue. 

No other bond was filed of any amount, and the plaintiff moves to 
dismiss for want thereof. 

Undoubtedly the Judge below has, and ex necessitate must have, the 
right to pass upon the sufficiency of the appeal bond. If it is not 
lodged in the lower court, it cannot be anywhere, for certainly we 
cannot do it here as a matter of original jurisdiction, and the practical 
result would be that a judgment might be suspended by a straw bond. 
This cannot be permitted. State ex rel. Gill vs. Tissot, 34 Ann. 93. 

The appellee has accompanied his motion with certified copies of 
the proceedings below upon the rule to test the solvency of the sureties 
and sufficiency of the bond, and the judgment thereon declaring the 
bond worthless, and setting aside the order of appeal. 

With these proceedings before us it is manifest that there is no bond, 
and an appeal without a bond to support it cannot stand. Huppen- 
bauer vs. Durlin, 23 Ann. 739. 

We have already ruled expressly upon the right of an appellee to a 
dismissal under circumstances identical with those of the present case. 
Dumas vs. Mary, 29 Ann. 808; Weiser vs. Blaese, 34 Ann. 833. 

The appeal is dismissed. 








No. 5381. 
W. M. Goopricu vs. THomas B. BopLey. 


The goods of a third person found in a leased store, where they had been consigned by their 
owner to the lessee, to be sold by the latter at a price fixed by the owner, with the under- 
standing and agreement that the lessee or consignee could keep, as his compensation, all 
that he could obtain above the inventoried prices, and that no rent or storage was due by 
the owner, will be affected by the lessor’s privilege, and ure liable to the latter's seizure 
for unpaid rent due by the lessor. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Saucier, J. 





James McConnell for Plaintiff and Appellant. 
E. W. Huntington and W. R. Mills for Intervenors and Appellees. 
F. W. Baker and Hornor & Benedict for Defendant and Appellee. 
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The opinion of the Court was delivered by 

Pocuf, J. The contention in this case is between plaintiff and inter- 
venor, and grows out of a seizure for the payment of rént due by the 
defendant. 

The intervenor complains of the seizure of goods belonging to him, 
and stored in the leased premises, where they were kept for sale by 
defendant on conditions hereinafter stated. 

Plaintiff has taken this appeal from a judgment rejecting his lessor’s 
privilege on intervenor’s goods found in the leased premises. 

The record shows that intervenor’s goods had been consigned in 
separate lots, at different times, to defendant, to be sold by him ata 
price stipulated by intervenor, and no less, but as much above said 
price as he could obtain, the excess over and above the inventoried 
prices to constitute his profits or compensation in the transaction ; that 
no rent was stipulated for the space occupied by the goods, and no 
charge for storage contemplated between the parties. And it further 
appears that the goods had been in the store for a long time, all of 
which was within the full knowledge and with the express consent of 
intervenor. 

It is thus apparent that intervenor was not an under-tenant, and 
hence, he can get no relief from the provisions of Art. 2706 of our Civil 
Code, which regulates the rights of under-tenants touching the lessor’s 
privilege. 

It is equally clear, that the goods were not transiently or accident- 
ally in the store, as the evidence shows that they were to remain there 
until sold at the invoice prices, and hence, the provisions of Art. 2708 
of our Civil Code cannot be successfully invoked by intervenor. 

Our conclusion is, that the question is to be solved under the provi- 
sions of Art. 2707 C. C., which extends the léssor’s privilege to the 
movables belonging to third persons when their goods are contained 
in the store by their own consent. C. P. Art. 207. 

The case is governed by the conclusions reached by this Court in 
the case of the University Publishing Company vs. Mrs. C. Piffet, 34 
An. 602, in which the lessor’s privilege was held to affect goods con- 
tained in the leased house, without a contract of rent between the les- 
see and the owner of the goods, to be sold together with other goods 
of the latter. ‘ 

The judgment of the lower court is, therefore, annulled and avoided ; 
and it is ordered that plaintiff’s lessor’s privilege do affect intervenor’s 
goods contained and seized in the leased premises, and the costs of 
intervention and of this appeal to be paid by intervenor. 
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No. 8642. 
H. V. Barut eT AL. vs. CHAs. BAYHI ET ALS. 


Co-heirs have the right to sue for a partition by sale where the property held in commou 
cannot be conveniently divided in kind, although the shares of other heirs therein be 
burdened with mortgages. 

A judgment directing such partition cannot be attacked collaterally. If it was rendered on 
insuflicient evidence or in disregard of the forms prescribed by law, it can only be revised 
on appeal. If it was obtained by ill practices, not patent on the record, the remedy is by 
an action in nullity. 

An answer made by the defendants, in which they neither deny nor admit any of the allega 
tions of the petition, but submit the case to the determination, joins issue as effectually 
asa judgment by default could have done. Such an answer and such judgment throw 
upon the plaintiff the burden of establishing the allegations of the petition as fully as if 
a special denial of each had been filed. 

A judgment rendered on an issue formed by such answer, is not a consent judgment. Where 
rendered by a court, after hearing evidence and an opposing intervenor, it must be viewed 
as the result of the exercise of a judicial discretion and as a decision of the issues 

* presented. 

In partition suits the validity of the adjudication does not depend upon a proportion to the 
appraisement. The property can be legally adjudicated regardless of the valuation 
placed upon it, even when minors are co-owners. 

Co heirs have a right to assemble and consult touching the propriety of purchasing or not the 
property to be sold for a partition. In case of adjudication to them, they are authorized 
to retain the price until their rights in the succession have been liquidated. They have 
the right of fixing for their respective shares such terms as they may deem most 
advantageous. 

The fact, if it exist, that revenues or profits were yielded by the property previous to the 
adjudication, and are unaccounted for, does not affect the validity of the sale. 

In partition suit between co-heirs, the mortgages affecting the share of any one of them are 
referred to the proceeds, and either of them can, by rule against the mortgage creditors, 
have them se relegated and the inscriptions thereof erased from the mortgage book. Sach 
creditors have the right to centest the validity of the sale in such cases. 

This case is differentiated from that in Life Association vs. Hall, 33 An. 53. 

A distribution proposed in the lower court and not disputed on appeal will not be disturbed. 


PPEAL from the Twenty-fourth District Court, Parish of Plaque- 
mines. Livaudais, J. 


Sambola & Ducros for Plaintiffs and Appellants. 


Wilkinson & Armstrong and S. 8. Carlisle, R. T. Beauregard, H. Chi- 
apella aud T. A. Flanagan, contra. 





The opinion of the Court was delivered by 

Bermupez, C.J. This is an appeal from a judgment discharging a 
rule, taken to cancel morgage inscriptions, against the defendants in 
this suit (which is one of partition among co-heirs) and to distribute 
the proceeds among the mortgage creditors. 

The plaintiffs and the defendants are the only heirs of age of their 
father and mother. The former, four in number, brought this suit 
against the remaining two for a partition by sale, the property not 
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being susceptible of a convenient division in kind and they being 
unwilling to hold and own the same any longer in common with their 
co- heirs. 

The property consisted of two plantations: one iu the Parish of 
Plaquemines, the other in the Parish of St. Bernard. The former was 
community property ; the latter the individual property of the mother, | 
who inherited it after her husband’s death. The plautation in Plaque- 
mines Parish is in part encumbered with a mortgage in favor of the 
Citizens’ Bank, to secure stock aud a stock note. 

The defendants entered appearance, neither denying nor admitting 
the averments of the petition, but submitting the case, which was 
fixed. 

On the day of trial, evidence was adduced contradictorily with an 
intervenor representing himself as a creditor of one of the defendants. 

Judgment was rendered dismissing the intervention and orderivg 
the sale of the two pieces of real estate, on certain terms, to effect a 
partition. 

From this judgment the intervenor appealed, but failed to prosecute 
his appeal. 

The two pieces of real estate were advertised and offered for sale. 
They were adjudicated to the plaintiffs, who subsequently took a rule 
against the mortgage creditors of the defendants to show cause why 
their mortgages should not be referred to the proceeds of sale of the 
shares of their debtors and the inscription thereof erased, so far as said 
shares are concerned, and why said proceeds should not be distributed 
among those entitled thereto. 

The creditors excepted to the proceeding by rule and attacked the 
judgment and the sale made in furtherance thereof. 

The District Judge maintained the proceeding by rule, but consider- 
ing that the mortgage creditors could not be relegated to the proceeds, 
dismissed the rule. 

I. 

There can be no doubt that, as the object. in view is to give a clear 
title to the purchaser of property sold by authority of justice, the pro- 
ceeding is in furtherance of the judgment rendered and is proper and 
legitimate. 

It is unquestionable that the plaintiffs had the right to sue for a par- 
tition of the property which they held and owned in common with the 
defendants, although burdened as to the latter. Otherwise they 
would be bound to remain in indivision. R.C.C. 1289, 1311; 9 An. 212. 
If they had that right to sue, and the real estate could not be conve- 
niently divided in kind, the property passed by the adjudication to 
the purchaser, and the plaintiffs had a right, in order to compel pay- 
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ment of the price, to demand that all mortgages be referred to the pro- 
ceeds and that the inscriptions against the property, or any portion of 
it, be cancelled and erased. R. C. C. 1339, 

It would be inflicting an unjustifiable hardship on the plaintiffs to 
require resort to other than summary process, in order to accomplish 
that purpose. 

The proceeding is nota new one. It is invoked in cases of sales 
made in execution of money judgments, and sanctioned as fit and 
proper, at the instance of parties immediately concerned in such 
execution. 1 An. 330; 2 An. 650; 8 R. 129; 25 An. 146; 27 An. 292; 
31 An, 859, 

II. 

The defendants cannot be heard to attack the judgment of partition 
collaterally. They can assail it only on the face of the proceedings. 
If, as claimed, it was rendered on insufficient evidence and in disregard 
of the forms prescribed by law, the error, if any, could have been re- 
vised on appeal only. 14 An. 656; 22 An. 371. The court was com- 
petent, the proceedings are by petition and answer, and the judgment 
isin proper form. The answers are not a confession. 5 R. 448; 29 
An. 558. They are signed by the defendants in proper persons. They 
purport neither to deny nor to admit any averment, but leave the 
whole matter to the determination of the court. They have put the 
case at issue just as it would have been hada judgment by default 
been taken, which would have thrown on plaintiffs the burden of 
proving the allegations in the petition as completely as if there had 
been a special denial of each and every one of them. C. P. 312; 16 L. 
313. It is only after hearing evidence and an opposing intervenor that 
the court exercised its discretion and rendered the judgment already 
mentioned directing the partition. Least of all is that intervenor 
entitled to be heard to complain of the judgment. He was a party to 
it, and he should have prosecuted his appeal. He has not done so, 
and cannot urge presently the objections which he previously raised, 
which were overruled by the court, and which he has abandoned by 
his inaction. 

III. 

Objections to the validity of such a sale surely can be set up by 
mortgage creditors ruled inte court, as was the case in the present 
instance. 33 An. 873, 879. 

The objections raised by the appellees are, substantially, that the 
proceedings are collusive and in fraud of the rights of the creditors of 
the defendants; that the terms of the sale were unauthorized and de- 
terred bidders; that the property was adjudicated regardless of its 
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appraisement and value, and was sacrificed; that no price was paid 
by the adjudicatees, who are the plaintiffs in the suit, and that the 
revenues of the property are unaccounted for. 

(a) If the judgment of partition was procured by ill practices, not 
patent on the record, it could have been annulled in a direct 
or, on proper allegations and showing, an injunction could have 
arrested ita execution. C. P. 613; 30 An. 139. It certainly was 
irregular to attack it collaterally for such reason, in an answer toa 
rule for the cancellation of mortgage inscriptions. The testimony re- 
lied upon does not, however, establish that charge. 

The adjudicatees, four co-heirs, plaintiffs in the partition suit, had 
a right to assemble and to determine upon the course they would 
adopt concerning the sale of the property ; whether they would bid on 
it, purchase it, or, a stated price being reached, whether they would 
let it go. What they could do and did do, the creditors of the defend- 
ants could have done, but did not do. A consideration of their inter- 
est and the adoption of a line of conduct on the part of plaintiffs, is in 
no way reprehensible, but was perfectly legitimate. R. C. C. 1343, 
2625 ; C. P. 688; 33 An. 1380. 

(b) Whatever the terms were which the parties fixed, whether cash, 
or part cash and part on credit, no one can be heard to complain of. 
The law gives to such co-owners the right of fixing the terms which 
they think most advantageous. R. C. C. 1342, (Act of 1853, No. 190.) 
Those fixed for the Plaquemines Plantation are: the assumption of 
the Citizens’ Bank debt, and the remainder cash. No other terms 
could have been fixed under execution against the defendants, whose 
creditors are now in court. C. P. 686. 

(c) It has been often held that, in partition proceedings, it is un- 
necessary that the price of adjudication should bear proportion to the 
appraisement. A judicial sale to a co-proprietor, in a case of that 
description, need not bring the appraisement price in order that the 
sale may be valid, even where minors are co-proprietors. Such sales 
cannot be avoided on account of lesion. R.C. C, 345, 2594, 2616; 8 L. 
179; 14 An. 154, 178; 15 An. 697; 30 An. 1013; 31 An. 574; 33 An. 52; 
Troplong 2, Vente, 856, 857, 873; 16 Duranton, 468; Pothier, Sale, 
341. 

(a4) The adjudicatees were co-heirs in two solvent successions. 
They had the right to retain the price until their respective share of 
inheritance be definitely settled in the partition. R. C. C. 1343; 4 
An. 8. 

(e) Whether there were or not revenues, is not a fact upon which 
deyends the validity of the sales of the two pieces of propeity. The 
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defendants in rule have another familiar remedy to reach such reve- 
nues, if they exist. 
IV. 

The property having been regularly advertised, offered and adjudi- 
cated, the questions which now arise are, whether the judicial mort- 
gages which the defendants in rule have against the property of their 
debtor can be referred to the proceeds of the sale, and whether thé 
inscription thereof can be erased from the mortgage books in which 
they were recorded, 

The appellants have referred the Court to many French authorities, 
all of which it is unnecessary to enumerate, and which leave no doubt 
on the subject. 12 Pothier Succ., Chap. 4, Art. 5, §1, pp. 582, 583; 
Troplong Part. 1063 and 1064; Merlin Part. p. 320, §6, Nos. 1 and 2; 
2 Delvincourt, pp. 97 and 98; 3 Chabot Succ., 663, 670; 16 Duranton, 
No. 483; 11 Pothier Fiefs, p. 1, Ch. 5, Sec. 1, Art. 2; Sec. 3, p. 216, 
and others. 

In 33 An. 53, this Court intimated that such might be the case. In 
12 An. 2:46, it was decided that a judicial sale, made to operate a par- 
tition among co-heirs, has the effect of extinguishing mortgages given 
by some of the heirs on their undivided portions and transferring such 
mortgages to the proceeds of sale. ‘The case is one in which the mort- 
gage creditor could give a valid receipt, from which a discharge could 
result. 

The proceeding termed probate in the opinion, was a suit in parti- 
tion among co-heirs, as appears from the transcript in the case. See 
An. 107, 212. 

In partitions in kind the mortgages attach to the property allotted 
to the co-heir debtor. In partitions by sale the property of the co-heir 
debtor passes encumbered with the mortgage ; but at the instance of 
any party interested in giving or receiving a clear title, or in having 
the proceeds distributed, the property transferred cum onere can be 
disencumbered and the mortgage shifted to the proceeds. See also, 27 
An. 127; 26 An. 442. 

There exists no discrepancy between this case and that of Life Insu- 
rance Association vs. Hall, 33 An. 53, in which this Court merely de- 
cided, that the general mortgage of a minor affecting the undivided 
share of a tutor in a piece of real estate could not, in a partition suit, 
be referred to the proceeds, so as to be extinguished on the tutor’s 
receipt. That was the case of a minor’s mortgage; this is the case of 
mortgages in favor of persons of full age. The law concerning minors 
provides that their general mortgage cannot be released otherwise than 
by a special mortgage. It may be, however, that if the price yielded 
by the share of the tutor, in that case, could have been legally received 
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by one, not the debtor himself, the mortgage might have been released. 
The difficulty in that case was the cancelling of the mortgage on pay- 
ment of the price of the tutor’s share to the tutor and debtor himself. 
Barnard vs. Erwin, 2 R. 417. 

Such being the law, the mortgages of the defendants in rule, what- 
ever they be, must be relegated to the proceeds. 

The mode of distribution proposed to be made of those proceeds 
does not appear to have been disputed below, neither is it held by the 
appellees. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed ; and it is now ordered and decreed that the rule 
herein taken by the plaintiffs, for a cancellation of the mortgage in- 
scriptions of the defendants in rule, and for a distribution of the pro- 
ceeds of sale, be made absolute, and accordingly, that those inscrip- 
tions be erased, as far only as the shares of the defendants in the two 
pieces of property in question are concerned, and that the proceeds of 
said shares be applied in the manner contemplated by said rule, the 
appellees to pay custs in both Courts. 

Poché, J., concurs in the decree. 








No. 8869. 


Tue StTaTeE OF LOUISIANA EX REL. ROBERT BREWSTER ET AL. YS. 
Tue City or NEw ORLEANS. 


The deputies designated by the Criminal Sheriff of the Parish of Orleans for duty at the 
Parish Prison, and as auch entrusted with the legal custody of the prisoners therein con- 
fined, are not employees of the Parish Prison within the meaning of Act No. 64 of the 
legislature of 1882, which requires that the salaries of such employees be paid by the City 
of New Orleans. These deputies muat look to the fund created by Article 146 of the Con. 
stitution for the payment of their salaries. Courts of juatice cannot overlook a clear and 
unambiguous constitutional provision for the purpose of ascertaining that the framers of 
the Constitution inteaded to make a different provision on the same subject matter, by an 
investigation into the journal of the convention. 

The instrument published under the authority of the State, as the Constitution, is the organic 
law which all courte must expound, support and obey. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Henry B. Kelly for the Relators, Appellants. 
Chas. F. Buck, City Attorney, for Respondent and Appellee. 





The opinion of the Court was delivered by 
Pocnk, J. The object of this proceeding is to compel, by mandamus, 
the City Council to provide for the payment of the salaries of the 
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deputies of the Criminal Sheriff of the Parish of Orleans, who are 
detailed for duty at the Parish Prison, whose salaries, as fixed by law, 
amount annually in the aggregate to nine thousand six hundred 
dollars. This appeal is taken from a judgment rejecting their demand. 

Relators’ main reliance is on Act No. 64 of 1882 of the legislature, 
which provides that from and after the first of January, 1883, the 
salaries of the employees of the Parish Prison of the Parish of Orleans 
shall be paid by the City of New Orleans. 

The exception of no cause of action was well taken, and the judgment 
of the lower court must, therefore, be affirmed. 

The pleadings show that the deputy sheriffs are appointed by the 
Criminal Sheriff with the approval of the Judges of the Criminal Dis- 
trict Court. Hence, after such appointment they become, under their 
chief, executive officers of the Criminal District Court, and through 
their chief they are responsible to that court alone. 

Under the provisions of Article 147 of the Constitution, “the main- 
tenance and support of prisoners confined in the Parish of Orleans, 
upon charges or conviction for criminal offenses, shall be under the 
control of the City of New Orleans.” And from this provision it is 
argued that the framers of the Constitution intended to include the 
expense of the custody of such prisoners. And several quotations are 
made from the journal of the convention tending to show such an 
intention. Many reasons could be invoked to justify such an intention 
and to demonstrate the wisdom of such a course. But the language of 
the provisions of that instrument, on the subject of our present inquiry, 
is too plain to admit of judicial interpretation, predicated upon a 
research to discover the latent intention of the framers of the Consti- 
tution. Such investigation should be resorted to in cases of doubtful 
meaning only. But in this case, the conclusion so ably urged by 
relators’ counsel would necessitate the interpolation of a whole article 
in the instrument. It would appear from an inspection of the journal 
that the principle contended for was actually intended to be incorpo- 
rated in the instrument by the adoption of an amendment, which was 
inadvertently omitted by the committee on revision, but a court of 
justice can recognize only the Constitution as published under the 
authority of the State, and has no power to correct the errors of the com- 
mittee entrusted by the convention itself with the revision and publica- 
tion of the Constitution. No principles of law or jurisprudence can be 
invoked as clothing the journal of the convention with more binding 
force and authenticity than the Constitution as published. Such a doc- 
trine would be fraught with great danger and would create a state of 
painful uncertainty touching the authenticity of the organic law of the 
State. 
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. The pivotal question in this case therefore involves the proper con- 
struction of the Act 64 of 1832, with «a view to ascertain whether the 
legislator intended to include deputy sheriffs in the term employees of 
the Parish Prison. 

_ It is very clear to our minds that such was not his intention. 

The duty entrusted to the City of New Orleans by Article 147 of the 
Constitution was to provide for the maintenance and support of the 
prisoners; and by that must be understood the duty of furnishing 
shelter, food, clothing and to supply other physical care; but evidently 
not the custody of, nor the responsibility for the prisoners, which were 
then, and are yet, by law placed under the charge of the Criminal 
Sheriff of the Parish. 

As he cannot personally perform such duty, he executes it by means 
of his deputies, who do not, however, cease to be his deputies, or 
officers of the criminal court, by reason of their being designated to 
perform the duties of the Criminal Sheriff touching the custody of the 
prisoners confined in the Parish Prison. 

Under the provisions of Article 146 of the Constitution, the salary of 
the sheriff and of his deputies is to be paid out of the fund provided 
for in the first part of the Article. And the legislature is expressly 
prohibited from adopting any other mode for their payment. 

Hence, it is clear to our minds that Act No. 64 could not contemplate 
deputy sheriffs who have the legal custody of the prisoners under the 
control of the criminal court, when it provided for the payment of 
employees of the prison entrusted with the duty of ministering to the 
physical wants of the prisoners under the control of the City of New 
Orleans... 

As the Criminal Sheriff has the constitutional right of removing from 
office any one of his deputies, he has a fortiori the right of recalling and 
replacing any and all the deputies whom he may have selected for 
duty at the Parish Prison, and therefore these deputies are his employees 
and not the employees of the prison or of the City. Art. 41. 

Our conclusion is, that the City is not and cannot be held liable for 
the payment of the salaries of relators when performing the duty of 
the Criminal Sheriff in the legal custody of the prisoners confined in 
the Parish Prison ; and that relators are, therefore, not entitled to the 
relief which they seek. 

Judgment affirmed. 
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No. 8854. 


THE STATE OF LOUISIANA Vs. ALFRED H. PorTER AND HENRY STOWE. 


The refusal of the Judge to deliver his charge to the jury in writing upon the seasonable 
request of the party, as required by statute, is error, and justifies the avoidance of the 
sentence and judgment. 

PPEAL from the Criminal District Court for the Parish of Orleans. 
Luzenberg, J. 





J. C. Egan, Attorney General, for the State, Appellee. 
W. L. Evans for Defendant and Appellant. 





The opinion of the Court was delivered by 

FENNER, J. The defendant, Porter, tried for murder and convicted 
of manslaughter, asks in this appeal reversal of the judgment and 
sentence, on the ground that, although he made seasonable request to 
the Judge to deliver his charge to the jury in writing, he refused to 
do so, but delivered the same orally. 

The statute is imperative that, “in all cases appealable to the 
Supreme Court, it shall be the duty of the Judge to deliver his charge 
to the jury in writing, if the counsel of either party require the same.” 

It appears from the bill of exceptions that the counsel for defendant 
did formally make this requirement and that the Judge refused the 
same, assigning the following reasons: 

‘¢ The jury in this case was called at two o'clock p. M., January 24th, 
and empanelled at eight minutes to four o’clock Pp. m., the same day. 
After the State had closed its case, and when one Joseph McEvoy, the 
eighth witness for the defense, was on the stand, at nine and one-half 
o'clock P. M., counsel for the defense asked the court to give a written 
eharge to the jury, which request was denied, as made at an unreason- 
able time. 

“ There were thirteen witnesses examined for the defense, but three 
of them being examined as to facts, all the rest being for character. 
The defense closed at two minutes past ten o’clock Pp. M., and the case 
was submitted on the charge of the court without argument.” R. p. 12. 

The statute does not fix any time at which the request must be made. 
It confers an unqualified right upon the parties, which may be exer- 
cised at any time before the period for giving the charge arrives. The 
court may, doubtless, protect itself against inconvenience by requiring 
counsel to exercise their election on this subject at any proper stage of 
the proceedings; but we are not informed that it had adopted any rule 
on this subject, or had made any such special requirement of counsel. 
How was counsel to know what was the reasonable and proper time to 
make his request, in absence of any provision in the statute or inform- 
ation from the court? 
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It has been heretofore held by this Court, that the refusal of the 
Judge to give his charge in writing, when requested by counsel, 
‘ unless the counsel insisted on it,” was error, because the Judge had 
no right to impose such condition. State vs. Swayse, 30 An. 1328. 

Iv a later case, we ourselves said: “ the Judge should not exhibit 
any unwillingness to comply with such request, or say or do anything 
tending to throw upon counsel any blame for the inconvenience to 
which the jury might be subjected.” State vs. Hopkins, 33 An. 34. 

The point was moreover directly decided in State vs. Gilmore, 26 
An. 599. 

In other States, where the law requires the Judge, in capital cases, 
to deliver his instructions in writing, it has been held error not to do 
so, or to charge the jury orally without consent of parties, or even 
verbally to modify the written charge. People vs. Beeler, 6 Cal. 246 ; 
People vs. Payne, 8 Cal. 341; 14 Cal. 437; 12 Id. 345; 26 Id. 78; Long 
vs. State, 11 Fla. 295; Payne vs. Com., 1 Mete. (Ky.) 370. 

It is not for us to say whether defendant has been injured in this 
ease by the deprivation of this right. The law maker must have 
attached value to the right, or he would not have been at pains to pass 
the law conferring it. The advantages of exactness in the statement 
of the law, and of the opportunity given to counsel to scrutinize the 
same and to have it embodied in the record, are sufficiently obvious. 
. At all events the right is clear, the duty of the Judge absolute, and 
the denial is error. 

It is, therefore, ordered, adjudged and decreed that the judgment 
and sentence appealed from are avoided and reversed and the verdict 
set aside, in so far as they affect the appellant, Alfred H. Porter, and 
that this case be remanded to the lower court, to be proceeded with 
according to law. 





CONCURRING OPINION. 

BermMupveEz, C.J. The Judge has no power to add to or detract from 
the law, so as to deprive the accused of the right of demanding a 
written charge, at any time before he has begun to charge the jury. 

The privilege of requiring a written charge is unqualified and absolute. 
We cannot, therefore, be abridged by any rule or dictum of the court. 

As the law does not authorize the Judge to make any rule on this 
subject, we cannot delegate to him any power in that respect. 

The Judge was bound to give the written charge asked. He has 
erred in refusing to do so. 

This is enough to set aside the verdict, annul the sentence and 
remand the case. 

For that reason I concur in the decree. 

Mr. Justice Todd concurs in this opinion. 
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No. 8792. 


Tue State oF LoviIsiANA EX REL. E. Gras ET AL. vs. ALLEN 
JUMEL, AUDITOR. 


A petition must contain allegations sufficient, if true, to entitle the party to the relief prayed. 

Appropriations of money cannot now be made by the legislature for a lunger time than two 
years. The appropriation of 1876 %r pensions continued two years after the Constitution 
of 1879 took effect, but not longer. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 





I. S. Hyams and S. P. Greves for Plaintiffs and Appellants. 
J. C. Egan, Attorney General, for Defendant and Appellee. 





The opinion of the Court was delivered by 

MANNING, J. The relators seek to compel the Auditor of Public 
Accounts by mandamus to issue warrants to them as pensioners under 
the Act of 1876. (Sess. Acts, p. 103.) The respondent inter alios avers 
there was no appropriation in 1882 for those pensioners, and no unex- 
pended balance for 1880 and 1881. The petitioners admit they have 
each received warrants of $28.65 for each of the years 1880 and 1881, 
but allege that sum is insufficient, without stating how or why it is so, 
nor do they allege an unequal or unjust distribution, or that there is 
an unexpended balance of the appropriations for those years. No 
grievance is shewn—no right to warrants for larger sums than those 
received, so that were all the allegations taken as true, no relief could 
be granted under them. 

As to 1882 it is insisted that the appropriation made in 1876 is con- 
tinuing, and applies to all future years. The present Constitution 
prohibits appropriations for a longer time than two years. Art. 43. 

This Court has decided that that Act continues in force except so far 
as it is inconsistent with the Constitution of 1879, and that it was in- 
consistent in so far as it extends the annual appropriation for these 
pensions beyond two years from the time that Constitution took effect. 
State ex rel. St. Cyr vs. Jumel, unreported, 

The time during which this appropriation continued therefore ex- 
pired with the year 183l. 

It is further urged that the judgment is null because it does not cite 
any law, nor adduce any reason forit. The judgment recites the usual 
formula, “the law and evidence being in favor of,” etc., which has 
long since been held to be sufficient. 

Judgment affirmed. 

Rehearing refused, 

68 
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Tue STATE OF LOUISIANA EX REL. JOHN Osporn vs. W. T. Houston, 
JUDGE OF THE CiviL District COURT FOR THE PARISH OF ORLEANS. 


A prohibition is not a writ of right and issues only in the sound discretion of the court. 

It does not lie to prevent a District Judge from entertaining jurisdiction over a suit for an 
injunction to arrest the execution of a fi. fa., issued by a court of a different territoriai ju 
risdiction against a party to the suit, domiciled within the jurisdiction of the first Judge, 
where, under the force of circumstances, it becomes necessary to ward off an immediate 
injury, otherwise unavoidable. 

The rule that each court controls the execution of its judgment is subject to such an excep- 
tion in favor of both the party cast in the suit and of third opponents. 


,— for a Prohibition. 





H. C. Myers for the Relator. 
F. D. Chrétien for the Respondent. 





The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a Prohibition. The re- 
lator charges that the respondent Judge has illegally issued an injune- 
tion arresting the execution of a fi. fa. issued in his favor, as defendant, 
against the plaintiff in the case, by the District Court of the Parish of 
Rapides, and directed to the sheriff of the Parish of Orleans; that in 
doing so, said Judge has exceeded the bounds of his jurisdiction ; that 
he has excepted to such proceedings, but that his exception was over- 
ruled ; that the District Judge, although incompetent, is about to try 
the case on its merits, and that the prayer is, that the injunction is 
perpetuated. 

The District Judge returns that he has jurisdiction, and refers to 
several authorities in justification of his conduct. 

Asa matter of public policy, with a view to a proper balance and 
harmonious operation of the judicial system, and to avoid conflicts of 
jurisdiction, the law has, from the beginning, wisely provided that it 
appertains to the court which has rendered the judgment to take cog- 
nizance of the proper manner in which its execution is to be deter- 
mined. C. P. 629. Hence, it has been held, that as every court has 
exclusive control over its process, the execution of a judgment can be 
enjoined by no other court than that from which the writ issued. 

This is so truly so, that when execution issues and is levied on prop- 
erty actually belonging or supposed to belong to the defendant in the 
writ, third parties are directed to present their claim before the same 
court, either for a preference out of the proceeds of the thing seized, 
when sold, or to arrest the sale when they assert title of ownership to 
it. C. P. 397; H. D. 1180; L. D. 551. 
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Exceptions ex necessitate have nevertheless been judicially recognized 
to exist to the rule where, for instance, by the force of circumstances, 
it becomes necessary to ward off an immediate injury, otherwise 
unavoidable. 

This privilege has been declared as extended, not only to third per- 
sons, but also to parties to the suitin which the writ had issued to the 
sheriff of a court having a territorial jurisdiction different from that 
of the court which rendered the judgment. 7 N.S. 658; 4 N.S. 388; 
2 An, 323, 492; 5S An. 648; 4 An. 84; 13 An, 253; 18 An. 339; 27 An. 
606 ; 28 An. 598. 

The writ of prohibition is not a writ of right. It issues, in the dis- 
cretion of the court exercising a supervisory control, only in those 
cases in which there exists a palpable usurpation of jurisdiction. 

If the facts alleged in the petition for an injunction in the case in 
question be true, there can be no doubt that the plaintiff, defendant 
in the writ, is entitled to claim and obtain, at the hands of the court 
having jurisdiction of his person and of his property, the protection 
which he demands, 

His complaint therein is, that the fi. fa. has issued against him for 
costs which he does not owe, and that, unless the local sheriff having 
the writ for execution be enjoined from proceeding thereunder, his 
property will be seized, to his injury and damage. 

It is clear that, under such circumstances, it would be requiring from 
the defendant in writ an impossibility, and to expose him to, possibly, 
great injury, to demand of him to apply to the court of Rapides Parish, 
which rendered the judgment, for an injunction to arrest the threatened 
levy of the fi. fa. on his property. The apprehended injury, otherwise 
unavoidable, could net have been warded off immediately, unless by 
application to the court of the party’s domicil. 

It is next urged that the District Court was without jurisdiction, 
because the judgment, the execution of which is enjoined, is for less 
than one hundred dollars. 

The District Court of Rapides Parish would have had jurisdiction 
to enjoin its judgment. The District Court of the Parish of Orleans is 
ex necessitate substituted to it. The plaintiff in injunction could not 
have applied to a City C6urt for relief. 

The application is refused with costs. 

Rehearing refused. 
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No. 8760. 


LEON LAVEDAN vs. F. F. TrINCHARD. 


The settled practice is to consider the surety to the injunction bond a party to the appeal 
without mention of him in the motion for appeal if hia principal be appellant, and without 
citing him if the appeal is by petition, his principal being appellee. 

Where the government, in the Act of Congress confirming a title to land, makes special 
reservation of the rights of all parties then claiming an interest therein, such parties are 
remitted to the State courts for the litigation of their claims. 

The holder of a patent with such reservation will be considered as plaintiff in a petitory 
action against adverse claimants, whatever be the form in which he makes the attack, 
and must therefore recover on the strength of his own title. 

A proceeding by seizure and sale of land in the possession of third parties for more than 
thirty years, cannot have the effect of forcing them to assume the attitude of plaintiffs in 
a petitory action. Their position is that of defendants in such a suit. Until a better 
title. be shown and recognized contradictorily with them, they can securely rely on their 
possession. 


PPEAL from the Twenty-sixth District Court, Parish of St. 
Charles. Hahn, J. 





E. T. Florance and H. C. Miller for Plaintiff and Defendant, Appel- 
lees. j 


Jas. D, Augustin for Opponents and Appellees. 





The opinion of the Court was delivered by 

MANNING, J. The real object of this suit is to interpose judicial 
proceedings to bolster up a claim upon a small tract of land about 
twenty-four miles above this city. It is thinly disguised under the 
device of foreclosing a mortgage between parties, who have gone 
through certain notarial forms as a basis for their pretensions. 

The tract has one hundred and twenty 26-100 acres, and is and has 
been long in the possession of the Gassens, third opponents. Emile 
St. Amand obtained a patent for it from the United States June 1, 
1878, and executed a notarial sale of it to F. F. Trinchard a month 
after wards for $3,000, of which one-third was said to have been cash, 
and two notes were executed for the residue. When the second note 
matured, the plaintiff Lavedan produced them, claimed to be owner 
of them, and obtained an order of seizure and sale of the land. 

None of these parties had ever been in possession of the land. Jean 
Baptiste Gassen and two others found the property, of which they and 
their authors had been in possession more than thirty years, adver- 
tised for sale under process issuing in a suit of which they knew 
nothing. They injoined the sale. 

The land is a part of the section bought by Baptiste St. Amand from 
the United States in November, 1830, from whom the opponents de- 
rive title through mesne conveyances. They and their authors occu- 
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pied it, their boundary lines including the lots or parts seized by the 
plaintiff. These lots are a part also of the Paul Toup claim, which 
came before this Court in Lanfear vs. Harper, 15 Ann. 548, and was 
declared by the U. S. Supreme Court tu have been only conditionally 
confirmed to Toup’s children, special reservation being made in the 
Act of Congress of August 18, 1856, of the right of any person, then 
settled upon the land, to maintain an action therefor. The proviso in 
the Act is that the confirmation “ shall only be construed as a relin- 
quishment of title on the part of the United States, and shall not affect 
the rights of any third persons claiming title either under adverse title 
or as preémptors.” Lanfear vs. Humley, 4 Wall. 204. 

There can therefore be no question of prescription against the gov- 
ernment in the case. The government as long ago as 1856 abandoned 
all claim to the land, and would not unconditionally confirm Toup’s 
claim, the origin of which was in 1796, but left the question of location 
or boundary to be adjusted by the State courts. The confirmation was 
founded upon a survey of one Haucke, and the State court decided 
Haucke’s location of the claim to be wrongfal. 

The plaintiff endeavors to put the opponents in the attitude of plain- 
tiffs in a petitory action, but their position is that of defendants quoad 
the demand for the land, and they may rely securely on their con- 
tinuous and undisputed possession until a better title be shewn. That 
has not been done by the plaintiff or defendant, who appear to be of 
one mind in this suit. The United States relinquished all title to the 
land twenty-two years before Emile St. Amand obtained his patent, 
and he therefore acquired nothing, sold nothing to the defendant, and 
could transfer no rights of mortgage to the plaintiff. 

There is a motion to dismiss, on the ground that the surety to the 
injunction bond has not appealed, which is refused. It is identical 
with the like motion in Tilton vs. Vignes, 33 Ann. 240. The settled 
practice is to consider the surety in injunction as a party without citing 
him, or mention of him in motion of appeal. Matta vs. Gayle, 10 Ann. 
347. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed. and that there be now judgment in 
favor of J. B. Gassen and the other opponents, maintaining and per- 
petuating their injunction, and that they also have and recover of the 
plaintiff the costs of their opposition and injunction in the lower court, 
and the costs of this appeal. 





On APPLICATION FOR A REHEARING. 


Bermuvez, C.J. The cause of alarm on which this application 
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seems to rest is, that in the judgment rendered we have passed on the 
titles involved. 

We have done no such thing. We have merely held, that the posi- 
tion of the opponents is that of defendants in a petitory action, and 
that they can securely rely on their possession until a better title be 
shown. We passed simply on a question of form. 

This leaves the door open for those concerned to institute proper 
proceedings to revendicate the property and thus have their title de- 
clared superior, if such, to that which opponents may assert to it. 

Application refused. 








No. 8785. 
M. Vittey vs. L. JARREAU ET ALS. 


Where a judicial mortgage creditor seeks to annul the title of owner- 
ship alleged by parties in possession of the real estate sought to be 
subjected, and the latter show a better and paramount title, the plain- 
tiff in the action must fail and the defendants must be quieted. 

Parties who are in possession under one who holds a patent from 
the State to public lands acquired from the general government, ex- 
hibit a title superior to that of others who are not in possession and 
who oppose merely a just and translative title, although anterior pos- 
session, however long, be shown. Public lands, as against the govern- 
ment, cannot be acquired by prescription. 

Where settlers may have hada right of preémption and have failed 
to comply with legal requirements to secure the same, previous to 
adjudication by the government, such right must be considered as lost. 
They know they are tenants by sufferance and occupy at their own 
risk. 


PPEAL from the Fifteenth District Court, Parish of Pointe Coupée, 
Yoist, J. 





O. O. Provosty for Plaintiff and Appellant. 


Haralson & Claiborne and Hewes & Parlange for Defendants and 
Appellees. 


The opinion of the Court was delivered by BermMupsEz, C. J. 
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No. 8825. 


Tue State OF LOUISIANA Vs. JAKE SHEARD AND JAMES SMITH. 


Where, in a criminal case, no objection is made by the accused or his counsel to the charge 
delivered in writing when given, and no bill of exceptions taken thereto, and there is no 
proper assignment of errors, and complaint is for the firat time made in this Court with 
respect thereto in the brief of counsel, the matter will not be reviewed by this Court, nor 
the sentence disturbed. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


1. An assignment of errors in criminal, as in civil cases, must be written and filed within 
ten days after the filing of the record. Art. 862, C. P.; 13 An. 863. 

2 ‘In like manner it is obvious, and so it is often stated to the jury, that a good character 
can have little or no practical weight with them in aclear case, where the evidence against 
the prisoner is direct and otherwise satisfactory.” Bishop on Crim. Proc., Sec. 1063; 
Vol. { Crim. Law Mag., p. 800; Vol. 2, p. 261; Vol 3, pp. 256, 421 and 757. 


W. L. Evans for Defendant and Appellant: 


Evidence of good character, offered by the defendant, should be considered by the jury, and 
the jury alone, the same as any other fact. 3 Greenl. Ev., Sec. 25; Fields vs. The State, 
47 Ala. 608; Waterman's Cr. Digest, p. 150. 


The opinion of the Court was delivered by 

Topp, J. The defendant Jake Sheard, charged with murder, was 
tried and convicted of manslaughter, and from a sentence of ten years’ 
imprisonment at hard labor in the penitentiary, has appealed. 

Without filing any written assignment of errors, his counsel sug- 
gests in his brief one single error, upon which he relies for a reversal 
of the sentence. 

It is this: 

That the Judge charged the jury, “ that in a case of this kind evi- 
dence of character for peace and quiet is always admissible on behalf 
of the accused. But lawful as it is to introduce such evidence, the 
jury should see to it that it does not annul and destroy any direct 
evidence offered by the State in support of the charge brought against 
the accused.” 

This charge, when given, was not objected to in the court below ; 
no bill of exceptions was taken to it, and from aught that appears in 
the record there is nothing to show that it was not fully acquiesced in 
by the accused when delivered, and the first complaint heard of it is 
in this Court, in the counsel’s argument. 

In the case of State vs. Beaird, 34 An. 106, this Court said: 

“ Although in writing, the Judge’s charge was not excepted to. We 
held in State vs. Ricks that where the charge was in writing and in 
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the record, we would notice errors, under proper assignment thereof, 
although not presented by bill of exceptions. While not now over- 
ruling this opinion, which, however, is contrary to prior authority, (10 
An. 453) and, therefore, to be strictly construed, we deem it proper to 
say that it isin every way preferable that charges should be excepted 
to when given, in order that the Judge may have an opportunity of 
explaining or correcting his charge at the time ; otherwise the defend- 
ant would be at liberty to take his chances of acquittal on the charge 
delivered, and, if convicted, to urge his objection in subsequent pro- 
ceedings. Only in cases of gross and unambiguous error will we sustain 
objections to the charge not made and presented by bill of exceptions 
at time of delivery.” See also, State vs. Curtis, not yet reported. 

We find no proper assignwent of errors in this case and, besides, it 
does not present.in other respects the conditions that, under the rule 
laid down in the decision above quoted, would authorize us to review 
the ruling or alleged error complained of. To the rule there an- 
nounced and now reasserted, we shall inflexibly adhere. 

Judgment affirmed. 








No. 8838. 


Tue State oF LovisiIANA EX REL. J. C. SEALE vs. THE PoLtce 
JURY OF MADISON. 


The obligation of a parish to pay the salary, or other emoluments of 
office, of an officer whose compensation is fixed by law, does not arise 
from a contract, but is created by operation of law. Hence, the con- 
atitutional limitation, under which a mandamus to levy a special tax 
in satisfaction of a judgment enforcing such an obligation must be 
refused, does not impair the obligation of a contract, within the intent 
and meaning of the federal Constitution. 


| egeeming from the Eighth District Court, Parish of Madison. De- 
lony, J. 





H. P. Wells and J. B. Stone for the Relator and Appellant. 
Spencer & Lucas for Respondents and Appellees. 





The opinion of the Court was delivered by Pocué, J. 
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City. vs. Bayley. 





No. 8863, 
Tur Crry or New ORLEANS vs. TimotHy BAYLEY. 


A “mechanic who employs assistance ” is exempt from a license tax upon his trade, under 
the clause of the Constitution excepting those engaged iu mechanical pursuits from the 
enumeration of occupations liable to such tax. 


A PPEAL from the First City Court of New Orleans, Skinner, J. 





J. W. Gurley Jr. and H. G@. Morgan for Plaintiff and Appellee. 
B. R. Forman for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. The defendant appeals from a judgment condemning 
him to pay a license for the year 18282 upon his occupation of “ me- 
chanic who employs assistance,” imposed by the City under authoriza- 
tion of an Act of 1880. Acts, p. 143. 

The Constitution permits the General Assembly to levy a license 
tax, and prescribes that all persons * * pursuing any trade * * 
may be rendered liable to such tax except * * those engaged in 
mechanical pursuits, and other specified occupations. 

The defendant is a plasterer, works at his trade with his own hands, 
and when executing a larger contract than he can conveniently do 
himself, employs other plasterers to assist him. 

Manifestly he is engaged in a mechanical pursuit. The employment 
of assistance in his occupation does not alter the nature of his occupa- 
tion. The Constitution exempted those engaged in mechanical pur- 
suits from the payment of license upon their trades. It was in force 
when the Act of the General Assembly, under which the City passed 
her ordinance, was enacted. The ordinance, following the language 
of the Act, imposed a license tax upon every individual carrying on 
the business of * * mechanic who employs assistance, 

The superior law had already prohibited that kind of business from 
being taxed, and therefore the legislature was without authority to 
impose a tax upon it. Much more was the City without authority. 
Therefore, 

It is ordered and decreed that the judgment of the lower court is 
reversed, aud that the defendant now have judgment against the 
plaintiff rejecting her demand, and for costs in both Courts. 

69 

















546 . SUPREME COURT OF LOUISIANA, 





Wade va. Murray. 





No. 8636, 
Marcaret A. WapgE, Turrix, vs. CHas. B. Murray, EXECUTOR. 


INTERVENTION OF A. ROCHEREAU. 


Property acquired by an heir at a partition sale of his ancestor's succession, if paid for by his 
heritable share thereof, is and remains an inheritance, and the mode of acquisition is not 
& sale in the ordinary or legal sense of that word. 

The resolutory condition which is implied in commutative contracts, and which inheres 
specially to a sale, does not attach to such mode of acquiring property. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





T. Gilmore & Sons for Plaintiff and Appellant. 
CO. E. Schmidt for Intervenor and Appellee: 


Action by the tutrix of two minor heirs of Lucretia Wade for the resolution of the adjudica- 
tion made to one of their co-heirsa, H. F. Wade, Jr., at the licitation effected under the 
partition proceedings had in the succession of the said Lucretia; the plaintiff claiming 
that the said minors’ portion of the price of adjudication had not in fact been paid them 
by the said H. F. Wade, their father, now deceased, and that, therefore, they are entitled 
to a resolution of the adjudication as to the share they inherited in the said property. 

1. This action cannot be maintained. The resolutory condition is not implied in partitions, 
whether they be made in kind or by licitation, either between co-heirs or co-proprietors. 

Where one of the co-heirs becomes the adjudicatee at the licitation made for the partition of 
the succession property, he is not considered as having acquired the specific property 
adjudicated to him, by purchase from his co-heirs, since, as is well said by the French 
commentators, ‘‘le partage n'est pas attributif, mais déclaratif de propriété.” The heir 
to whom the property has been adjudicated is deemed to have acquired it from the de- 
ceased by right of inheritance. Troxler vs. Colley, 33 An. 428, 429; Porter va. Depeyster, 
18 La. 355. 

Licitations are not subject to the resolutory action for non-payment of the price of adjudica- 
tion. Laurent, Vol. 10, No. 412; Vol. 24, No. 460; Merlin, Quest. Vo. Resolution, §6; 
Duvergier, Vol. 1, No. 145; Duranton, Vol. 16, Nos. 484, 485; Troplong, de la Vente, Vol. 
1, No. 12; Vol. 2, No. 876; Rolland de Villargues, Rep. Vo. Résolution, No. 18. 

2. The intervenor before accepting a mortgage on the property which he afterwards pur- 
chased, ascertained that both the cash and credit portions of the price at which the prop- 
erty had been adjndicated in the partition proceedings to H. F. Wade, Jr., had been paid, 
as shown by the authentic acts evidencing such payment adduced by him on the trial. 
With such evidence he was protected against the resolutory action, even if his vendor's 
title had been subject to the resolutory condition. 

% While both the father and mother of the minora were living, the minora were properly 
represented in the partition by their father, since they could, at the time, have been rep- 
resented by no tutor, and Art. 221, (267) C. C., saya: 

“The father is, during the marriage, administrator of the eatate of his minor children.” 
This provision corresponds with Art. 389, C. N. interpreting which, Laurent saya, (Vol. 
17, No. 517) that the right of the father as legal administrator of his minor child's prop- 
erty to receive what is due the latter, is undoubted and subject te no control. His right 
is the same as that of a tutor, although the law does not give the minor the same guaran- 
ties in such case as against a tutor. See also, 3 An. 610. 

4. Whether the father has, or has not forfeited the legal usufruct of his minor child's eatate 
during the marriage, he still retains ita administration. Locré on Art. 389, C. N.; Va 
zeille, Vul. 2, No. 457; Zacharix, § 99, note 12. 
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5. If the father of the minor plaintiffs squandered the inheritance left them by their grand- 
mother, his unfaithfol administration can legally afford them, under the circumstances of 
this case, no ground of action for the recovery of any part of the property derived from 
him by the intervenor. 





The opinion of the Court was delivered by 

MANNING, J. The suit is for the resolution of a sale. 

Lucretia Wade bequeathed her whole estate to her grandchildren, 
two of whom were children of her son Henry, who was living. There 
were other forced heirs alse, and the testamentary disposition was in 
consequence reduced, so that the two children of Henry became en- 
titled to only 10-72 of the succession. 

A partition was made under decree, and the property in question, 
an improved lot in this city, was bought by Henry at the sale for 
$22,500, one-third cash, and the residue on time. The notes were se- 
cured by mortgage as usual. It is alleged no money has ever been 
paid to or for these two minors by their father upon the purchase. He 
was the debtor, as purchaser of the property, and this portion of the 
price was due his children, and no one could receive it but himself. 
In due time all the notes, representing the credit instalments, were 
presented to the Recorder of Mortgages as paid, and the inscription of 
the mortgage was cancelled. 

Albin Rochereau loaned Henry Wade a large sum of money taking 
a mortgage upon this property as security. The records shewed it 
was unincumbered. Wade afterwards went into bankruptcy, and at 
the sale of his estate, his creditor Rochereau bought this property to 
save his debt, or as much of it as he could. 

Then Wade died, and the defendant became his executor, and his 
widow as tutrix of the two children instituted this suit. Rochereau 
intervened to protect his title, and oppose the resolution of the sale. 

Ii is conceded on both sides that the decision of Troxler vs. Colley, 
33 Ann, 425, has totally changed or materially altered the legal atti- 
tude of the parties to this suit. This suit was tried before that deci- 
sion was rendered. By it, the property acquired by an heir at a par- 
tition sale of the ancestor’s succession and paid for with his heritable 
share thereof, is declared to be his separate property, and the mode of 
acquiring it to be not a sale in the ordinary acceptation of that word, 
nor in its legal sense. 

That fundamental principle being thus established, the property 
acquired by Henry Wade at the partition sale was not an acquisition 
by purchase and sale, but was an inheritance, and it necessarily fol- 
lows that the resolutory condition which is implied in commutative 
contracts, and which inheres specially in a sale, did not attach to it. 
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This suit is to enforce that condition. Its non-existence abates the 
suit. 

The plaintiff ’s counsel feel the force of this inevitable deduction, but 
urge that the action in resolution is the only means by which these 
children can receive their share of the property purchased by their 
father, as he died insolvent. 

It seems a hard case, outside of the Pentateuch, that the sins of the 
fathers shall be visited upon the children, but it would be yet harder 
if the man who had lent his money on the faith of the father, and on 
the condition of the public records produced by him, should suffer 
instead of them. It would be cause for gratulation if the inexorable 
application of a legal principle always met the demands of justice as 
fitly as it does here. 

Judgment affirmed. 








No. 8708. 


Tue City oF New OreEAns vs. THE New ORLEANS SUGAR SHED 
CoMPANY. 


The City of New Orleans has no authority to exempt property from taxation or to agree to a 
commutation. 

The stipulation in a contract that a bonus of a certain proportion of gross profita realized 
shall be paid to the City, provided the property yielding the revenue from which the 
same are derived shall be exempt from municipal taxation during the existence of the 
privilege granted, is in violation of the Conatitution and muat be considered as not made. 
The nullity of auch astipalation renders void the agreement which depends upon it. 

The City cannot claim both. It can claim the taxes only and ia entitled to the privilege 
allowed by law. Where the bonus has not been paid as taxes and has been appropriated 
to purposes other than those to which taxes must be devoted, the taxes cannot be conaid- 
ered as satisfied by the payment of the bonus. Taxes are not compensable. The party 
who hae paid the bonus is entitled to recover as an ordinary creditor only. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





J. Ward Gurley, Jr., Assistant City Attorney, for Plaintiff and 
Appellant: 


Allexemptions from, and commutations of taxes on property not ‘actually used for church, 
school, or charitable purposes,” are illegal, nulland void. Art. 118, Conatitution of 1868; 
28 An. 498 and 756; 31 An. 447, 

The ten per cent. bonus stipulated in Ord. 1528, N. S., to be paid by the defendant Company to 
the City, is ‘asa consideration for said privilege,” the franchise, and not in lieu of tax- 
ation. The proviso, attempting to give an exemption, was and is an absolutely illegal 
addition. It formed no part of the consideration on either side, and can have no possible 
effect. Third subdivision of Sec. 2 of Ord. 1528, N. 8. 


Blane & Butler for Defendant and Appellee: 
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The State has power, notwithstanding the uniformity and equality clause in her fundamen- 
tal law, to commute taxation ; and power to commute has been bestowed by the State of 
Louisiana upon the City of New Orleans. 29 Wis. 116; 17 Ill. 291; 21 N, J, 557; 31 Ala, 
91; 30 Ind. 146; 1Gill, 302; 21 Wall. 436; 10 Wisconsin, 243, 263; 9 Wall. 55; 24 An. 86; 11 
An, 733. 





The opinion of the Court was delivered by 

Bermupez, C.J. The object of this suit is to recover from the 
defendant $2,700, as a tax on its merchandise, capital and money at 
interest, assessed at $60,000, and on other property consisting in sheds 
’ built on the public spaces in the levee in the Second District of the 
City and known as the sugar landing, assessed at $120,000, 

Numerous defenses were interposed, most of which were abandoned, 
the principal and serious ones only being adhered to. They are: that 
under a contract with the City the defendant Company is exempt from 
taxation ; that if such be not the case, that half of the sheds belonging 
to the City, it is not liable to taxation and that the tax sued for can be 
enforced on the remaining half only which is the property of the 
Company. 

It is further urged in the alternative, that the defendant has paid to 
the City, under the terms and conditions of the contract, in the shape 
of a bonus, for the consideration of said contract, the sum of $3,181.63, 
which should be applied to the claim now urged. 

There was judgment in favor of the City for $2,700, with ten per 
cent. interest, and for defendant for $3,121.63, with five per cent. 
interest, the court refusing the quasi compensation set up. 

The facts are, that the City of New Orleans in 1869 conceded to F. 
B. Fleitas, from whom the defendant Company holds, the exclusive 
use of said public places known as the sugar landing, for the term of 
twenty-five years, with the obligation of building sheds and with the 
right of collecting dues at those places on certain conditions, 

The two important portions of the contract, which have an imme- 
diate bearing on this controversy, are Sections 3 and 4, which read as 
follows: 

Sec. 3. ‘ The said Fleitas shall pay to the City of New Orleans, ax 
a consideration for said privilege, during the term aforesaid, ten per 
centum of the gross amount of charges realized for shelter on each 
hogshead of augar and molasses placed under said sheds; the said ten 
per cent. to be paid quarterly, on statements rendered under oath to 
the Treasurer of the City of New Orleans; provided, that said sheds, 
aud the revenues or income derived therefrom, or from said privilege, 
shall not be subject to any municipal taxation whatever during the 
existence of said privilege.” 
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Sec. 4. “In addition to the above consideration, the said sheds, at 
the expiration of said term of twenty-five years, are to be appraised at 
their then cash value, in the manner following: one appraiser to be 
appointed by the said Fleitas, or his representatives, successors or 
assigns, and the other by the City of New Orleans. The two thus 
selected shall call in a third disinterested person as umpire, and the 
appraisement thus made shall be conclusive and binding on all parties, 
and the City of New Orleans shall have the option to take said sheds 
at one-half of said appraised value, or of extending the privilege herein 
granted, on the same terms as those herein specified, for the further ° 
period of fifteen years, except that at the expiration of said fifteen 
years said sheds are to revert to the City in full ownership, free of all 
costs.” 

The consideration for the privilege of occupying and using said 
public places, which are a locus publicus, and of collecting the dues on 
the sugar and molasses there landed, was clearly, in the honest contem- 
plation of the parties: Ist, that Fleitas would build the required sheds 
and keep them in good condition ; 2d, that he would pay ta the City 
one-tenth of the gross receipts or dues realized for sheltering sugar 
and molasses under said sheds; 3d, that at the end of the term of 
twenty-five years the City would have the option to take the sheds at 
one-half of their appraised value, or extend the privilege for fifteen 
years, at the end of which the sheds would revert to the City in full 
ownership and free of costs; 4th, that said sheds and the revenues or 
income derived therefrom, or from the privilege, would not be subject 
to any municipal taxation whatever during the existence of said 
privilege. 

I, 


It takes no argument or authority to establish that the City had no 
power to exempt the property of the defendant, or to commute the 
taxes upon it, as ie claimed was done. 31 An. 447; 28 An. 756, 498. 


II. 


The second proposition cannot be sustained. From the very terms 
of the contract, it is apparent that the contingent undivided interest 
of the City in the sheds consists merely in the slim hope of a possibility 
of exercising an option as to part ownership, at the end of the twenty- 
five years, for which the privilege was conceded, and eventually of 
claiming such ownership in full at the expiration of the fifteen years’ 
extension, should there be any shed in existence at the termination of 
the first or second. 

We have searched in vain the record to discover what was the 
insurance effected on the sheds by the defendant. Had the policies 
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been introduced, it would no doubt have been to show such insurance 
for the joint account of the Company and of the City. We found none. 
In the absence of such significant fact, we must infer the reverse. 

In the case of this Company vs. Harris, Tax Collector, 26 An. 378, 
which was an injunetion to be relieved from a tax on their capital 
invested in these very sheds, the defense was not set up that they 
belonged one-half to the City, and the State recovered. 

In the ease of the City va. Russ, 27 An. 413, the question arose as to 
the right of the plaintiff to recover taxes on buildings and improve- 
ments placed by a lessee on lots belonging to the Poydras Asylum 
under a contract, under which, at the expiration of the lease, the 
Asylum was to acquire the same at the value put by experts. It was 
there decided that there was no doubt of the existence of such right, 
and the City recovered. 

This ruling was affirmed in Lee vs. City, 28 An. 426. 


III. 


It now remains to be considered whether the City can recover, 
besides the tax, the ten per cent.-bonus, and whether, if she cannot, 
this bonus which was paid should or not be applied to the satiefaction 
of the tax recovered. 

The City contends that the proviso contained in the section relative 
to the payment of the ten per cent. bonus was stipulated in violation 
of a law of public order; that it must be considered not written and, 
therefore, as having no existence. 

There can be no donbt that, as the City had no power to exempt from 
taxes or agree legally to a commutation, the stipulation of exoneration 
was in contravention of law, but it does not follow that, therefore, the 
City must recover the bonus. The understanding was that the bonus 
would be paid, provided no taxes were demanded. If the condition 
upon which the bonus was to have been paid be prohibited, then it is 
void, and its nullity is destructive of the contract based upon it. 

The law distinctly says: 

R. C. C. 2031. Every condition of a thing impossible, or contra bonos 
mores (repugnant to moral conduct, or prohibited by law) is null and 
renders void the agreement which depends upon it. 

The City, therefore, cannot recover both the tax and the bonus. 28 
An, 497, 

But now, can the City, after receiving the bonus, be required to 
apply it to the payment of the tax for which recovery is presently had? 

It is evident that, for motives of public policy, this cannot be 
allowed. 
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The City has no right to exempt, no right to commute, no right to 
divert her revenues appropriated by law for special purposes. 

The law requires that revenues derived from the assessment of taxes 
shall be received as such and be appropriated in certain ways. Other 
revenues collected otherwise are differently applied. Public revenues 
are pot compensable. 33 An. 21. 

There is nothing to show that the bonus was paid as taxes, was 
received as such and applied to the uses to which the law requires that 
they be appropriated. It is probable, almost to certainty, that the 
bonus was applied to purposes to which taxes are not appropriated, 
and thus distributed and beyond reach. 

Permitting and sanctioning such a course would be to legalize not 
only a disturbance of the functions of the municipal government, but 
to justify a total disruption of the machinery by which they are set in 
motion and kept in proper order and balance. A furtherance of the 
ends of such government imperiously forbids any transgression of 
those salutary rules. 

We find no error in the judgment appealed from, which is affirmed 
with costs. - 

Rehearing refused. 








No. 6717. 
Wit11AM B. Bootu vs. Jean Pierre BurRAs. . 


In an action for boundary it is the duty of the Judge to order a new 
survey, where previous surveys have been rejected and where it is not 
possible otherwise to ascertain and establish the boundary. If it was 
not ordered, the suit could proceed no further. 

In making an appointment for that purpose, instructions should be 
given by the Judge, so as to direct the surveyor in his researches, 
finding and return. 


PPEAL from the Second Judicial District Court, Parish of Plaque- 
mines. Pardee, J. 





W. S. Benedict and J. P, Hornor for Plaintiff and Appellant. 
E. H. McCaleb for Defendant and Appellee. 





The opinion of the Court was delivered by BermMuDsEz, C. J. 
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No. 7643. 
WiiniaM E. SEwWELL vs. Joun H. Scorrt. 


It mattters not under what form, whether by petition, exception, rule or intervention, the 
question be presented, whenever the same question recurs between the same parties, the 
plea of res judicata estops. Hence, a judgment maintaining an exception of no cause of 
action, urging that plaintiff prays for relief, which cannot be granted according to law, 
will support the exception of res judicata to a petition disclosing the same cause of action 
between the s.me parties and for the same relief. 


 ¥_ from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 


Breaux & Hall for Plaintiff and Appellant: 


Any purely arbitrary or fanciful name may be adopted as a trade-mark; it must not be a 
woid in common use. ‘* Septoline ” is, therefore, a proper and legal trade-mark. Insu- 
rance Oil Tank Co. vs. Scott, 33 An. 951; Cooley on Torts, p. 362; Brown, Trade-Marks, 
Secs, 236, 274; Manufacturing Co. vs. Trainer, 101 U. S. 53. 

The trade-mark protects the merchant or seller of an article. 6 Otto, 245; 24 An. 297; Brown 
on Trade-Marks, Secs. 34062. , 

Where there is no intention to deceive, and no motive for fraud, an injunction will issue to 
protect rights under a trade-mark. High on Injunctions, Sec. 674; Coddington’s Digest 
Trade-Mark Cases, Secs. 548, 561, 565, 570; Am. Trade-Mark Cases, pp. 282, 559. 


Chas. S. Rice for Defendant and Appellee: 


The exception that petition shows no cause of action, is equivalent to the general demurrer 
in chancery, and the judgment maintaining such exception, or demurrer, and dismissing 
the suit, is res adjudicata between the parties as to all matters contained in the petition, 
or bill, as the case may be. C. C. 2286, 2287; 1 An. 47, 48; 19 La. 328; 12 An. 197; 14 La. 
59; 11 An, 287, 288. 

It being shown that the allegations in the petition relative to the particular class of goods te 
which, it is claimed, that the so-called trade-mark in question is applied, are false ; and 
it being also shown that said so-called trade-mark is applied to goods of a class, in all 
matters respecting the trade-mark, different from and inferior to those described in the 
petition; and that the object and effect thereof is to deceive the public, and to sell, at an 
enhanced price, such inferior goods, under the mistaken belief that they are goods pos- 
sessed of the reputed qualities of the goods in petition described, deprives such pretended 
trade-mark of the right to protection. (Revised Stat. U. S., Sec. 4937; Brown on Trade- 
Marks, pp. 194, 216.) 

The plaintiff must come inte court with clean hands. False representations to the public as 
to the composition of the goods, which he sells under cover of his trade-mark, deprives 
such trade-mark of the right to protection. Am. Trade-Mark Cases, pp. 640, 644, 648. 





The opinion of the Court was delivered by 

Pocus, J. Plaintiff complains that defendant is illegally using his 
trade-mark, as a dealer in “ Septoline ” illuminating oil, and he brings 
this suit for an injunction and for damages in the sum of five thousand 
dollars. This appeal is taken by him from a judgment in favor of 
defendant. 

The first defense urged below was the plea of res adjudicata, predi- 
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cated on a judgment rendered by the Fifth District Court of the Parish 
of Orleans, in a suit between the same parties and for the same cause 
of action, maintaining a peremptory exception of no cause of action. 
The plea of res judicata was overruled by the lower court, but it was 
specially reserved by defendant in his answer to the merits, and is 
pressed on appeal. 

We are of opinion that the District Judge erred in overruling that 
exception. 

The cause of action disclosed in the previous suit and the relief 
therein sought are identically the same and the parties the same as 
those presented in the present case. The peremptory exception 
pleaded in the first suit, urged that plaintiff was not entitled to pro- 
tection of a trade-mark indicating the quality of oil which was indi- 
cated by said trade-mark, and that plaintiff was not entitled to pro- 
tection, under the certificate of registry of his trade-mark, “for the 
sale of articles, the sale of which was forbidden by law.” 

The judgment which maintained the exceptiqn and dismissed plain- 
tiff’s suit, clearly decided that his action had no foundation in law, 
and that under the allegations of his petition no legal judgment could 
be rendered in his favor. 

We understand our jurisprudence to have settled the rule as follows : 
**Tt matters not under what form, whether by petition, exception, rule 
or intervention, the question be presented, whenever the same ques- 
tion recurs between the same parties, even under a different form of 
procedure, the exception of res judicata estops.” Plicque vs. Perret, 19 
La. 318; Trescote vs. Lewis, 12 An. 197; City Bank vs. Walden, 1 
An. 47; Consolidated Association vs. Mason, 23 An. 619. 

Under the effect of the final judgment rendered in the previous suit, 
it is concluded against plaintiff that he cannot obtain protection of his 
trade-mark, as disclosed by his petition, and that he is selling articles, 
the sale of which is forbidden by law. 

It would be difficult to conceive of a more complete bar to a petition 
disclosing the same cause of action and praying for the same relief. 

The argument of plaintiff’s counsel, that the pleadings in this case 
present additional issues, is answered by the statement that these ad- 
ditional issues are presented in defendant’s answer to the merits, and 
that under the plea of res judicata our concern is with the issue pre- 
sented by his petition, before issue was joined on the merits. 

For the foregoing reasons, we think that the judgment appealed 
from should not be disturbed. 

Judgment affirmed at plaintiff’s costs in both Courts. 
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No. 8756. 


MATILDA Vascocu, ADMINISTRATRIX, VS. GEORGE WoopWarp, 
Co-ADMINISTRATOR. 


When two suits between the same parties are consolidated, they henceforward form but one, 
and when thus tried and decided and judgment is rendered, the party cast must appeal 
from that judgment if he wishes relief. 

If in such case the Judge signs another judgment, adapted to one only of these suits, and 
none is signed in the other but only a bi.l taken to his refusal to sign it, the appeal taken 
from the second judgment will not be dismissed, but that judgment will be annulled. 


PPEAL from the Teuth District Court, Parish of Red River. 
Logan, J. 


J. H. Pierson for Plaintiff and Appellant : 


A sale by an administrator ez contractu is void. 26 An. 660; 7 N.S. 113; 2 La. 328. 

Sales of succession property under administration must be preceded by proper appraisement, 
order and public advertisement. 2 La. 328; 13 An. 548; 20 An. 233; C. C. Arts. 1051, 
1057 to 1059, 1167. 

A sale of minor's property by tutor, in a private agreement, is absolutely void. 4 La. 269. 

Action of rescission begins on the actual coming of age of minor, aud is only prescribed in 
ten years. C.C. 2221. 

Whenever an administration is begun, as when there are minors who can only accept with 
benefit of inventory or majors do accept in like manner, or there are debts, it must be 
fully closed and settled, aud no major heir or tutor for minor can stop thg administration 
or affect it; and that a tutor for a minor is without power to ratify an legal alienation 
made by the administrator, and can do no act to affect the minor's interest in the resi- 
duum, which begins on a final liquidation and settlement. C. C. 1058; 7 Rob. 24; 10 R. 
457; 4 An. 223; 5 An. 304; 2 Hen. Dig. p. 1462, No. 10, and authorities ; C. C. Arts. 946 ; 
1033, 1073; 27 An. 352; 29 An. 502; Blake vs. Kearny, 30 An. 389. 

A decree setting aside a null agreement enures to the beuefit of all interested. 

A necessity must exist for a sale of succession property by an administrator, and he is not 
autkorized to provoke such sale to effect a partition among heirs. 22 An. 309; 20 An.355. 

An unfaithful administrator should be removed. 28 An. 784. 


L. B. Watkins, J. F. Pierson and W. H. Jack for Defendant and 
Appellee. 





The opinion of the Court was delivered by 

MANNING, J. The plaintiff instituted two suits against the defend- 
ant, one to recover damages for an alleged illegal sale of the property 
of the succession, of which both were administrators, for the nullity 
of that sale, and the destitution of the defendant of his office, in which 
suit the property sold was sequestered—the other to prevent the sale 
of the property of the succession which was then advertised, alleging 
the previous suit for destitution, etc., and injoining that sale. These 
suits were numbered 418 and 483 respectively on the docket of the 
lower court. They were consolidated, tried, and judgment rendered 
therein. No appeal has been taken from that judgment. 

Two other judgments were drafted by the counsel for the party cast, 
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and presented to the Judge for signature, one for each case. He signed 
the judgment adapted to No. 483, and granted an appeal from it, and 
the bond was executed. The defendant excepted to this action of the 
court in signing that judgment on the ground that a judgment had 
already been rendered and signed, and the court could do nothing 
more than grant an appeal from it. 

But he refused to sign the other paper, prepared for suit No. 418, 
having come to the conclusion that his power was exhausted, and to 
this the plaintiff excepted, and incorporated the form of the judgment 
he had drafted in his bill. 

The defendant moves to dismiss the appeal. 

It is obvious the judgment in the consolidated cases is not before us 
for review. No appeal was taken from it—none was asked. 

It is equally obvious there is no appeal in the suit No. 418. No 
judgment was rendered in that suit, separate from the consolidated 
suits. None was signed, (and under our system judgments in civil 
suits must be signed) and no proceedings were taken to compel the 
Judge to sign it, if his refusal was wrongful. As to that case, there is 
nothing before us but an exception to the Judge’s refusal, and if we 
should consider it well taken, we cannot order him to sign the judg- 
ment in this proceeding, and even if we should order him to sign it, 
that would have to be done in the future, and we cannot consider it 
done nune pro tune. 

There is then no appeal before us but that taken from the judgment 
signed in and for suit No. 483, and the motion to dismiss cannot 
be granted. To dismiss the appeal would leave that judgment intact, 
and as apparently existing. 





On THE HEARING. 

The consolidation of the two suits was proper and necessary. 
Thenceforth they constituted one case, were heard together, decided, 
and are in one transcript. One judgment was rendered, and the 
appeal should have been taken from it. There was no other judg- 
ment rendered—the minutes mention no other—and the Judge should 
not have signed the paper purporting to be another judgment. It is 
a nullity and must be so declared. Therefore, 

It is ordered and decreed that the judgment, appealed from as 
having been rendered in suit No. 483 between these parties, is an- 
nulled and set aside, the plaintiff and appellant to pay the costs of 
appeal. 

Rehearing refused. 
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No. 8680. 
A.L¥Frep RovssEavu, Executor, vs. THE City or New ORLEANS. 
It having been held by the Supreme Court of the United States and by this Court, that Act 
No. 5 of 1870, in so far as it took away the judicial power to enforce the satisfaction of 
judgments by the writ of mandamus compelling the City of New Orleans to levy taxes, 
within lawful limitations for that purpose, was unconstitutional as against prior contract 
creditors, that law stands as if it contained no such provision. The substantial and chief 
remedy existing at the date of the contract being thus left intact, that portion of the law 
which prohibits writs of fi. fa. against the City is a mere modification of the remedy 
within the legislative discretion and not of sufficient gravity to impair the obligations of 
the contract. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Alfred Grima for Plaintiff and Appellant: 


The provisions of Act No. 5 of the Extra Session of the legislature of 1870, restricting the 
issue of the writ of jieri facias against the City of New Orleans to enforce the payment of 
any judgment for money against it, cannot be constitutionally extended to the case of a 
contract judgment, or a judgment enforcing an obligation contracted by the City previous 
to the passage of the said Act. Cooley's Const. Lim. 289, 290; 103 U.S. 358; 96 U. 8. 595; 
13 Wall. 653; 32 An. 409, 709, 726, 886. 

When a vacant lot is formed by the intersection of three streets laid out by the City of New 
Orleans, and is part of a larger tract formed by alluvion, and the said lot is not dedicated 
to any public use, and is of no utility to commerce, and not adapted to any public purpose, 
the same is liable to be seized at the suit of creditors of the City, ona judgment enforcing 
an obligation of the City contracted previous to the passage of Act No. 5of the legisla- 
ture of 1870, (Extra Session). 2 Dillon's Munic. Corp., $445; 6 Martin's, 216 ; 5 La. 132, 200, 
201; 8 Rob. 211; 7 An. 270; 23 An. 61; 102 U.S. Repts. 518, 530. 


C. F. Buck, City Attorney, for Defendant and Appellee. 


The opinion of the Court was delivered by 

FenneEk, J. The plaintiff in this case, under a judgment against the 
City of New Orleans, caused a writ of fieri facias to issue, and seized 
thereunder a certain vacant lot belonging to the City. 

The City applied for and obtained an injunction resting the applica- 
tion on two grounds: 

1. That execution in the manner attempted, by means of the writ 
of fi. fa. against the City of New Orleans, is prohibited by Act No. 5 
of the Extra Session of 1870. 

2. That the ground seized is locus publicus and not liable to seizure. 

The plaintiff claims that the provisions of Act No. 5 of 1870, prohib- 
iting the issue of the writ of fi. fa. against the City of New Orleans, 
cannot be applied to the case of a judgment enforcing the obligation 
of a contract entered into by the City prior to the passage of said Act. 

The judgment sought to be executed was rendered after the passage 
of the Act. This Court has heretofore held, in an analogous case, that 
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the law regulating the execution of judgments in force at the time 
when judgment in a particular case is rendered must govern in that 
case. Carnes vs. Parish of Red River, 29 An. 608, citing Scott vs. 
Duke, 3 An. 253 and Com. Bk. vs. Markham, Id. 692. 

We think it unnecessary, however, to affirm the principle of those 
cases ; for our decision here may rest on broader grounds. 

The Act of 1870 assumed to divest the courts of power to issue man- 
damus against the City of New Orleans, and also prohibited the issue 
of writs of fi. fa. against her, and substituted for all existing remedies 
for the execution of judgments a new and peculiar mode of execution. 
That portion of the Act which took away the judicial power to enforce 
the satisfaction of judgments by the writ of mandamus compelling the 
City to levy taxes, within its lawful authority, for that purpose, has 
been held by the Supreme Court of the United States and by this 
Court to be unconstitutional, in so far as it affects judgments rendered 
on contracts entered into prior to its passage. Louisiana vs. New 
Orleans, 102 U. 8. 203; Wolff vs. Same, 103 U.S. 358; State ex rel. 
Ranger vs. New Orleans, 34 An. 1149. 

This remedy, therefore, rewains intact and, such being the case, the 
question is here presented, whether that part of the Act prohibiting 
writs of fi. fa. against the City must also be held tnconstitutional. 
Both these remedies co-existed at the date of plaintiff’s contract. The 
writ of fi. fa., as a mode of enforcing judgments against municipal cor- 
porations, is a remedy infrequent, inefficient and rarely applicable. 
The property of such corporations is usually of a character which 
exempts it from such process. It is strenuously contended in this 
very case, and is perhaps a question not free from doubt, that the 
City of New Orleans is incapable of holding any property which could 
be subjected to a writ of fi. fa. Dillon Munic. Corp. Sec. 446; Chicago 
vs. Hasley, 25 Ill. 595. 

At all events, in the nature of things, the writ of fi. fa. was a remedy 
which could only be, rarely and exceptionally, effectual or beneficial. 

The usual and ordinary source to which creditors of a municipat 
corporation look for satisfaction of their debts is the power of taxation. 
The potent and substantial remedy for the enforcement of municipal 
obligations is to be found in the compulsory exercise of that power 
within its lawful limitations. 

So long as this principal and substantial remedy is Jeft to the cred- 
itor, the question is whether the prohibition of the writ of fi. fa. 
destroys or, to such an extent, abrades his remedy, as to impair the 
obligation of his contract. 

We are satisfied that it does not. 

“Whatever belongs to the remedy,” says Cooley, ‘‘ may be altered 
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according to the will of the State, provided the alteration does not 
impair the obligation of the contract; and it does not impair it, pro- 
vided it leaves the parties a substantial remedy according to the course 
of justice as it existed at the time the contract was made.” Cooley 
Const. Lim. p. 286 and numerous authorities there quoted. 

The case falls squarely under the authority of Mason vs. Haile, 12 
Wheat. 374, where the Court upheld, against a prior contract creditor, 
the constitutionality of a law abolishing the remedy of imprisonment 
for debt, saying: ‘‘ such laws act merely upon the remedy, and that in 
part only. They do not take away the entire remedy, but only so far 
as imprisonment forms a part of such remedy.” 

This view disposes of the case and renders consideration of other 
points unnecessary. 

Judgment affirmed at appellant’s cost. 





PocuE, J. I concur in the decree. 








No. 8855. 


Joun H. Smitu vs. THE ORLEANS RAILROAD COMPANY ET AL. 


The Court will not proceed to the examination of a case on an incomplete record, and where 
the missing paper is a part of the pleadings and has been lost, and no attempt has been 
made by the appellant to reproduce its contents by proceedings in the lower court contra- 
dictorily with the appellee, the appeal will be dismissed. The fault is especially 
imputable to the appellant where a prior appeal in the same cause has been dismissed by 
this Court for want of the same paper. 


| gre from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





A.J. Murphy and F. W. Baker for Plaintiff and Appellee. 
Chs. Louque for Defendant and Appellant. 





The opinion of the Court was delivered by 

ManninG, J. The plaintiff moves to dismiss because the record is 
incomplete in this, that the answer in the original suit is omitted. The 
clerk certifies the transcript’s completeness except that paper, “‘ which 
cannot be found after diligent search.” 

It appears a former appeal in this case was dismissed because the 
record did not eontain the same paper, i. e. the original answer, and 
the motion and order of appeal were also absent. Op. Book 57, p. 261. 
On appellant’s application for a rehearing, with accompanying affidavit 
of the clerk of the lower court that the answer was lost, the Court 
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refused to grant it, and mentioned yet another ground for dismissal, 
i. e. that the judgment was unsigned. Ibid, p. 37. 

Afterwards, the lower Judge signed the judgment under proceedings 
taken here, and the transcript is again before us without the answer. 
No attempt has been made to supply a copy of it, or if that be impos- 
sible, to supply the contents of it by proceedings in the lower court 
contradictorily with the plaintiff. Moulton vs. Hodges, 13 Ann. 33, 

We cannot go into an examination of the case without the whole 
record. Sibley vs. Field, 2 La. 491. The absence of the missing doc- 
ument had attained special prominence by the motion to dismiss when 
the case was here before, and no effort has been made to provide a 
substitute to it. Bell vs. Bell, 4 La. 470. 

Two days after the submission of the cause on the motion to dismiss, 
the appellant filed a brief with another certificate of the clerk that 
upon further search he could not find the answer, in which he insists 
the cause should be remanded to the lower court for the purpose of 
supplying the answer by secondary testimony. 

He has wasted his opportunity to do that, and the appellee cannot 
be driven hither and thither from court to court to enable his adver- 
sary to do that which the action of this Court on his former appeal 
significantly told him must be done. 

The appeal is dismissed. 

Rehearing refused. 








No. 8822. 
J. E. Vianie vs. Jutes Brapy anp F. CHARPAUX. 


It is not necessary that the principals to an appeal bond should sign it. When it is signed by 
another, not a party to the suit and not a witness to the signatures, he will be beld to have 
signed it as surety, although his name is not set out in the body of the bond. 

Parol testimony is admissible to prove a mistake in the description of lands set out in a deed 
of conveyance, where error is alleged, aud even to shew that a tract of land described 
therein was not sold, or intended to be conveyed by the deed. 


PPEAL from the Eighteenth District Court, Parish of St. Tam- 
many. Thompson, J. 





Ellis & Ellis and H. D. Ogden for Plaintiff and Appellee. 
W. B. Lancaster and E. Sabourin for Defendants and Appellants. 





On Motion To Dismiss. 
The opinion of the Court was delivered by 
MANNING, J. The appeal is by defendants, and their bond recites 
that they are “ bound in solido as principals and as sureties.” It is not 





sig 
Br 


bo 
otl 


Ca 
a _ 
ha 


pu 


ar 


la 
ac 


fe 


de 
ti 


—_ 


a fT a A BP 








NEW ORLEANS, APRIL, 1883. 561 





Vignie vs. Brady and Charpaux. 





signed by Charpanx, nor need it be asa principal. It is signed by 
Brady per his attorney of record, and that is sufficient as a principal. 

The motion is on the ground that these parties are set out in the 
bond as sureties as well as principals, aud there is no name of any 
other surety in the body of the bond, 

There is another signature at the bottom beneath Brady’s, viz: J. 
Cahier. Itis in the place where a surety signs. He does not sign as 
a witness. There are two witnesses to the instrument, and besides he 
has the L. S. immediately after his signature. No one but an obligor 
puts his name at the locus sigilli. 

The point has been settled by the Succession of Lyons, unreported, 
and Coyle vs. Suc. Creevy, 34 Ann. 541. 

The motion is refused. 





ON THE MrnrITS. 

The plaintiff Vignie executed to F. Charpaux an act of sale of the 
lands in controversy February 19th, 1871. Charpaux appears in the 
act as vendee, but he was really buying for Brady, te whom he trans- 
ferred the title afterwards. The lands are in three tracts. 

1. The Jeffersonville or Liberty Mill tract on the Tchefuncta river, 
described by boundaries, and quantity not stated. Brady’s descrip- 
tion of it for the assessment roll of 1877 states 2840 acres fronting the 
Tchefuncta river, formerly the Liberty Mill tract. 

2. The Abita tract, 422 acres. 

3. A larger tract on the Abita river, described by designation of 
range, township, etc., from seven to nine miles distant from the first 
tract, containing 2508 acres. 

Vignie alleges that he intended to sell, and Brady to buy, only the 
first two tracts, and that the third was included in the written sale 
through error of the draftsman of the deed. This suit is to recover the 
third tract. 

It may be mentioned here that Mrs. Fortier was part owner with 
Vignie, although the title was in Vignie alone. 

The case turns upon the right to introduce parol testimony to 
explain and vary the written title, the defendants objecting to it on 
the familiar ground. 

It is a universal rule of jurisprudence that parol testimony is admis- 
sible to defeat written contracts when fraud is alleged, and error is 
often akin to fraud. The rule was applied in Palangue vs. Guesnon, 
15 La. 311, where the error complained of was a mistake in the de- 
scription of a lot in this city, and the previous decisions of this Court 
and other authorities are there cited. Ibid, 313. The same doctrine 
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wae approved in Williams vs. Vance, 2 Ann. 909. In Robert vs. Bou- 
lay, 9 Ann. 29, parol proof was admitted to shew that the name of the 
vendee in the deed was an error, and in Fleming vs. Scott, 26 Ann. 
545, the error was identical with that here, a misdescription of lands, 
The distinction drawn in such cases is that the attempt is not to prove 
by parol a sale of immovable property, nor to contradict a valid exist- 
ing written instrument, but to shew that the instrument does not 
express the meaning and intention of the contracting parties. Levy 
vs. Ward, 33 Ann. 1033. . 

The parol testimony being admitted, there can be no doubt of the 
real intention of the parties. Viguie has listed the third tract for tax- 
ation as his own ever since the sale of 1871, and Brady did the same 
for the first two tracts even down to 1882, and did not list the third 
tract. Maille, the agent of Vignie, states as a witness on the trial in 
1882 that he applied to Brady to renounce ownership of the third 
tract, and shewed him that it was included in the land described in 
his deed—read the deed to him—but Brady doubted if Maille was 
reading from the deed, or reading it correctly, and said he had never 
claimed title to any land under Vignie’s deed but the Jeffersonville 
and small Abita tract, and when pressed to sign the paper to that 
effect, answered that he could not renounce title to land that he had 
not bought, and never claimed to own. Brady’s testimony is very 
meagre and unsatisfactory, and is said to be so because of extremo 
illness when it was given in his bedchamber. 

The District Judge reviews the testimony with care, and had no 
doubt upon the subject, nor have we. 

Judgment affirmed. 

Rehearing refused. 








No. 7886. 


TuHeE STATE OF LOUISIANA EX REL. A. V. WoGAN vs. THE 
MECHANICS’ AND TRADERS’ BANK. 


In the particular case provided for by Section 284 R. S., an action for forfeiture and liquida- 
tion of a Free Bank may be instituted by a creditor and without the intervention of the 
Attorney General. 

The allegations of the petition herein, even if not of themselves sufficient to sustain the 
demand, are enlarged by the admissions contained in the answer of defendant, which are 
to be treated as if the same facts had been established by evidence offered and received 
without objection. These facts establish a state of legal insolvency and of violation 
of the conditions of the act sufficient to support the decree. 


eo from the Fifth District Court for the Parish of Orleans. 
Rogers, J. 
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Singleton & Browne, EB. W. Huntington and H. L. Dufour for the 
Commissioners, Appellees. 


Thos. J. Semmes, Henry Denis and C. F. Buck for the Appellants. 


James Lingan tor the absent Creditors. 





The opinion of the Court was delivered by 

BerMupez, C. J. This is an appeal by persons claiming to be third 
parties aud to have an appealable interest from a judgment forfeiting 
the charter of a Free Bank and appointing Commissioners to liquidate 
its affairs. 

The transcript contains no note of evidence, no statement of facts, 
no bill of exceptions and no assignment of errors. 

The certificate of the clerk of the District Court is to the effect “ that 
the foregoing 139 pages do contain a true and correct transcript, as 
per agreement on file, of all the proceedings had, documents filed and 
evidence adduced on the trial of the cause wherein the State ex rel. 
Wogan is plaintiff and the Mechanics’ & Traders’ Bank is defendant, 
instituted in the said Court and now of record thereof under the No. 
9744.” 

The case presents substantially the same features as that of Morton 
vs. Owners of Steamboat Chalmette, 15 An, 708. 

As was said in that case, we say in this: ‘It is obvious that this 
Court is uot in possession of all the evidence on which the case was 
tried in the lower court. The certificate of the clerk shows negligence 
on the appellant in not causing the testimony of the witnesses to be 
reduced to writing and in not procuring a statement of facts. We 
must dismiss this appeal ex officio.” 

In that case the appellant was the defendant. In the present one 
the appellants are third parties. 

Under the agreement mentioned in the clerk’s certificate, either 
party could supplement the deficient transcript at any time before the 
argument of the case in this Court, by filing original papers or certified 
copies. Nothing of the kind was done. 

They could not have caused the testimony to be taken down, or a 
note of evidence made, but they might have procured a statement of 
facts. Third parties appealing have no greater rights than the parties 
to the suit. They are all equally bound to cause to be prepared and 
to submit such a transcript as will enable the appellate court to pass 
upon the merits of the case as the lower court itself did. Where they 
fail to do so, they are exposed to like risks and perils. 

The appellants should at least have filed here an assignment of 
errors. In the absence of such, the law says that “‘ the appeal shall be 
rejected.” C. P. 897. 
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Appeals in cases similar to the present one have invariably been 
. dismissed on motion; but that proceeding is unnecessary, although 
useful. The Court can proprio motu dismiss such appeals. 15 An. 708 ; 
21 An. 458; 20 An. 141; 23 An. 746; 29 An. 71; 24 An. 20; 30 An. 
630; H. D. 76; L. D. 47. . 
Appeal dismissed at costs of appellants. 





On REHEARING. 

FENNER, J. Considering the absence of any motion to dismiss and 
the agreement of counsel found in the record consenting to the omis- 
sions from the record, we will revoke our former decree dismissing the 
appeal. 





ON THE MrRITs. 

We reach the following conclusions on the questions presented, viz : 

1. That under Section 284 of the Revised Statutes, the action for 
forfeiture of defendant’s charter was properly brought by a creditor 
without the intervention or assistance of the State. 

2. That the use of the name of the State was non-essential and 
superfluous and did not vitiate the proceeding, the true plaintiff being 
the relator. 

3. That the answer filed by the attorneys of the Bank must be 
deemed to have been filed with due authority, and dispensed with the 
necessity of citation. It would have been absurd to cite a defendant 
who had already appeared and answered. 

4. That, even if the allegations of the petition were not of them- 
selves sufficient to justify the forfeiture and liquidation, the admissions 
of fact contained must be treated as if evidence of the same facts had 
been offered and received without objection, thereby enlarging the 
original allegations and authorizing the court to act upon such 
evidence. 

5. That the admissions of defendant “that circumstances have 
made it its peremptory duty to abstain from receiving further deposits 
and making further payments, and that it has suspended payment 
both in justice to its depositors, creditors and stockholders ; that it is, 
for the present, beyond its power to meet its cash liabilities,” establish 
a state of legal insolvency and a violation of the implied conditions of 
the laws authorizing its corporate existence, such as justified the for- 
feiture of its charter under R. S. Sec. 284 and C. C. Art. 447. 

6. That the appellants, who were the President and Directors of 
the Bank at the date of those proceedings and who are presumed to 
have authorized the answer of the Bank, who knew of all the proceed- 
ings, who made no objection thereto at the time, who participated, in 
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various ways, in the ensuing liquidation, present no claims to consid- 
eration in an appeal only taken by them on the last day of the year 
allowed by law for a devolutive appeal, and whose asserted motive 
and interest to appeal are based on an action brought against them by 
the liquidating Commissioners. 

It is, therefore, ordered that our former decree herein dismissing the 
appeal be annulled and set aside; and it is now ordered, adjudged 
and deereed that the judgment appealed from be affirmed at appellants’ 
cost. 








No. 8460. 


Mr. AND Mrs. Max NIHOUL vs. DesrorGes, MONTAGNET & Co. 


A married woman cannot recover damages for a violation of a contract, made by third parties 
with her husband, when there is no proof that the contract was made on her behalf or by 
her authorization, and when there is neither allegation nor proof that she was carrying 
on the business for which the contract was made, nor that her husband was her agent 
therein. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Houston, J. 





W. S. Benedict for Plaintiffs and Appellants. 
F. Michinard for Defendants and Appellees. 





The opinion of the Court was delivered by 

MANNING, J. The demand of the plaintiffs is thus presented : 

‘‘ The petition of Mr. and Mrs. Max Nihoul, the latter duly separated 
in property, both of this city, respectfully shews that on the Ist July, 
1880, the said Max Nihoul contracted with the commercial firm of 
Desforges, Montagnet & Cov.,” ete. 

The contract was for the delivery of ten thousand barrels of Pitts- 
burg coal at thirty-eight cents per barrel, and the suit is for the recov- 
ery of $2,289.23 as damages for the failure to deliver a part of that 
quantity, viz: 3,139 barrels. 

The contract was introduced in evidence. It expressly sets out that 
it is made and entered into between Mr. Max Nihoul of the one part, 
and the defendants of the other part. The obligatory clause is, ‘‘ Mr. 
Max Nihoul hereby binds himself to comply with the above stipula- 
tions, to pay to the said Desforges, Montagnet & Co.,” ete. It is 
signed, ‘“* Max Nihoul, agt.” 

When this contract was offered, the defendants’ counsel objected to 
its introduction on behalf of any other person than Mr. Max Nihoul, 
the party with whom it was made, as appears on its face. The objec- 
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tion was overruled, and the defendants reserved a bill. The plaintiffs 
then offered in evidence the record of a suit in which there was a 
judgment of separation in property between Nihoul and his wife, to 
which the defendants also objected, on the ground that the contract 
upon which this suit is based was made by them with Nihoul alone, 
and not with his wife. This was also overruled, and a bill was taken. 

Suppose coal had gone down in price instead of up, and Nihon] had 
refused to take the residue of the coal at the stipulated price, aud the 
defendants were now seeking to recover of his wife the difference as 
damages for her violation of her contract. With what sangfroid would 
she repudiate the pretended obligation! With what triumph would 
she call on us to scan the paper-writing, and discover the clause or 
word whereby she bound herself, or whereby the husband even 
assumed to bind her! She does not appear in it. No allusion is made 
to her. 

Nor does she become more conspicuous in the evidence. There was 
not even an attempt to shew that the business was hers—that her 
money was invested in it, or that it was her property, or that she had 
any control of it, or responsibility for it—or that beiug hers, her 
husband was her agewt in its management. 

There could be no judgment against her on such contract with such 
evidence, and for a like reason there can be none for her. The law has 
but one rule for both sexes alike. Elsewhere, woman's word or smile 
makes law, but when she emerges from that shrine, before which every 
knightly knee bends in unquestioning adoration, and descends to the 
plane of ordinary mortals, she clips her angele’ wings and becomes of 
the earth earthy. 

No judgment is prayed in favor of Max Nihoul except in conjunction 
with his wife. Indeed, none seems to be desired for him. The allega- 
tion is that the contract was made in behalf of his wife, but there is an 
entire absence of allegation that he was interested in this business, 
much less that she was the business man and, as we have already said, 
no proof of that fact or other cognate matters. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that there be now judgment in favor 
of the defendants against the plaintiffs rejecting their demand, and for 
costs of both Courts. 

Rehearing refused. 
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No. 8645. 


JoserpH A. ArKkEN & Co. vs. EaGer, ELLERMAN & Co. 


In absence of all privity between plaintiffs and defendants, the former, who are lessees of the 
wharves from the City and have no rights except such as are derived from the City, can 
claim no rights against the defendants as former lessees, which the City herself could 
not have urged against them. Under the contract between the City and defendants, as 
construed by beth parties thereto, the defendants had the right to collect and appropriate 
the entire wharfage due by vessels which had moored at the wharves prior to the expira- 
tion of their lease; and as the City was estopped from claiming return of any portion 
thereof, plaintiffs cannot doso. Ifthe City has transferred to them a right which she did 
not possess, they must lock to her for indemnity, and not to defendants. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





W. S. Benedict and Bayne & Denégre for Plaintiffs and Appellants. 
Fred. D. King and J. B. Eustis for Defendants and Appellees. 





The opinion of the Court was delivered by 

FENNER, J. The City of New Orleans leased the wharves to defend- 
ants by a contract commencing on the 29th of June, 1875, and ending 
on the 29th of May, 1881. At the beginning of this contract many 
vessels were lying at the wharves which remained there and enjoyed 
the facilities after the rights of the defendants accrued. The City 
claimed the right to the entire wharfage dues of vessels which moored 
prior to defendants* contract. Defendants claimed a proportion of 
said dues corresponding to the length of time during which the vessels 
remained after their contract. Defendants yielded, and the contract 
was interpreted and executed according to the City’s view. 

Acting under this construction, defendants collected the entire 
wharfage dues of all vessels mooring prior to the expiration of their 
contract—exercising thereby a right which certainly the City could 
not, in good faith, dispute. 

On the day after the expiration of defendants’ contract, the City 
executed a new lease of the wharves to Aiken & Co., the present 
plaintiffs. 

They bring the present action against the defendants to recover the 
proportion of wharfage dues collected by the latter from vessels arriv- 
ing before, but remaining after, the beginning of plaintiffs’ contract. 

It appears from the evidence that the wharfage dues are fixed at a 
certain sum per ton for sixty days or any part thereof. They are the 
same whether the vessel remains one hour or sixty days. They would 
seem, therefore, to be as completely earned after the vessel had mvored 
at the wharves as at any period thereafter of the sixty days. Although 
the ordinances of the City do not prescribe that they beeome due on 
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the date of arrival or at any fixed day, yet the admitted custom of 
both plaintiffs and defendants to present the bills for whartage as 
soon as the vessel arrives, establishes the understanding of both 
that they are then due. Bills are not usually presented fur payment 
before they are considered to be due. The evidence is that the bills 
are sometimes paid on presentation, while at other times delays were 
allowed. 

If the bills were due on arrival, defendants had a right to collect, 
and owe no account therefor to any one. 

But, at all events, it seems clear beyond the possibility of cavil, that 
the City, under her own construction and execution of her contract 
with defendants, would have been conclusively estopped from ques- 
tioning the latter’s right to make such collections. There exists no 
privity whatever between plaintiffs and defendants. Plaintiffs have 
no rights whatever in the premises, except such as were derived from 
the City. How could they derive from the City a right which the City 
herself did not possess % 

We may admit that plaintiffs are not bound as to their own contract 
by a construction which had been placed by the City on a former simi- 
lar contract with a different party, in absence, at least, of proof of 
knowledge thereof in the plaintiffs. But this does not help the case. 
If, as plaintiffs contend, the City conveyed to them the right to collect 
their share of wharfage due by vessels lying at the wharves at the date 
of their contract, the fact that the City did not possess such right, 
and could not transfer and deliver it, might furnish ground for an 
action for indemnity against the City, but could create no claim against 
the defendants. 

There is not only absence of legal right in plaintiffs’ case, but even 
of hardship on them, since, at the expiration of their own lease, they 
will exercise the same privilege which has been asserted by defendants. 

Judgment affirmed. 





DissENTING OPINION. 


MANNING, J. The City ordinance does not fix the time when these 
wharfages are due and collectible, nor is there any stipulation in either 
of the contracts about it, nor uniform custom regulating it. Sometimes 
they were collected on the arrival of the vessel (one of the witnesses 
says most of them were), and at others during the first week or later. 
There was no fixed time for collecting them. 

Prior to the Eager-Ellerman contract the City collected them herself, 
and the same thing had of course occurred when that contract begun 
as now. The City had collected wharfage of many vessels on their 
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arrival, whose period of detention extended over into the time covered 
by the Eager-Ellerman contract, and these contractors had made the 
same demand of the City that is now made of them. The City refused 
to pay any portion of what she had collected, and told them to serve 
their successors in like manuer. They acted on her suggestion, and 
hence this suit. 

The collection of the wharfage when the vessel moors seems the 
better rule, and if the practice was made uniform of each contractor 
collecting on the ship's arrival and retaining the whole, leaving his 
successor the same privilege, no injustice would be done anybody. 
But however excellent the rule, it has been neither made nor acted on 
save by the City when she arbitrarily interpreted her first contract 
with Eager, Ellerman & Co. in that way. Had she then incorporated 


the stipulation in her subsequent contracts, there would have been no 


room for controversy. The plaintiffs stand on their legal rights, and 
I cannot gainsay them. 

The defendants had judgment below on a ruling that there was no 
privity of contract between them and the plaintiffs, but it is not a 
question of contract between these parties. The suit is not upon a 
contract, but for money had and received. If the defendants received 
from the vessels money, a part of which equitably belonged to the 
plaintiffs, an action will lie to recover such rateable portion. The gist 
of the action is the obligation of the defendants to refund the money, 
or such portion of it as rightfully belonged to the plaintiffs. 

The justification of the collection of wharfage is the expense incurred 
in providing facilities for vessels, such as wharves, piers, landings, etc., 
and the sums imposed are theoretically apportioned to the amount 
necessary to keep these appliances in repair. It is reasonable, then, 
that those whose duty is to keep in repair the wharves and landings, 
should be entitled to the charges imposed for that special purpose, and 
time must necessarily enter as a factor in the calculation where the 
duty and the right have shifted during the period of detention. 

If a score of vessels arrived on the last day of Eager-Ellerman’s 
contract, and paid them the wharfage for the full time they are allowed 
to remain, the wear and tear of the wharves during fifty-nine days of 
their stay must be borne by Aiken & Co., and they are entitled to their 
proportion of the wharfage collected. 

The fact that some one connected with the City government had 
construed Eager-Ellerman’s contract to mean that they were not 
entitled to any wharfage already collected, and that they chose to 
accept that construction rather than sue the City and get a judgment 
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that might not be worth the getting, furnishes no reason to preclude 
the plaintiffs from asserting their rights. 

The tabular statement in evidence shews that the defendants re- 
ceived wharfage for a large number of vessels whose detention lapped 
over into the time covered by the plaintiffs’ contract, and that the 
proportion of the sum thus received, which the plaintiffs are equitably 
entitled to, is $6,511.75. I think they should have judgment for it, 
with legal interest from June 14, 1881. 








No. 8591. 


Mrs. CARMELITE BACHINO vs. MARTIN S. CosTE. 


The adjudicatee of real estate acquired in the name of a married woman, during the commu- 
nity between her and her husband, cannot be compelled to comply with the terms of the 
adjudication unless the presumption which makes the property a community asset has 
been effectually destroyed. 

In such a case it is necessary for the married woman to show, not only that she had sufficient 
paraphernal funds, but also, that they were invested by her in the purchase of the prop- 
erty, and this, contradictorily with those who might have an interest to dispute her title. 

The declaration of the origin of the price in the act of purchase and the admission of the 
husband of the truth of the facts thua stated, do not make the property paraphernal. 
They bind neither creditors nor forced heirs; the Jatter only to the extent of the dis- 
posable portion. 

Although sometimes the title of married women to real estate may be perfect on its face, 
such is not the case where the property is purchased during the community. In such 
a case the married woman, of necessity, is driven to extraneous proof to establish her title, 
and the purchaser must: submit to that evidence and accept the title, if unobjectionable. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





T. Gilmore & Sons for Plaintiff and Appellant : 


1. Where property is bought in the name of the wife, and the notarial act contains her ex- 
plicit declaration that it was bought and paid for with her paraphernal funds, the hus- 
band, being a party to the act and assenting to the declaration, his heirs are estopped 
from denying it. Only forced heirs can contest the truth of the declaration to the ex- 
tent of their legitime, when the act is intended to deprive them of it. Kerwin vs. Hiber- 
nia Insurance Company, 35 An.; Boone vs. Carroll, Ib.; Drumm vs. Kleinman, 31 Ap. 
124. 

2. The proof adduced leaves no doubt of the truth of the declaration. 


Chas. F Claiborne for Defendant and Appellee. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an action to compel compliance with the 
terms of sale of a piece of property adjudicated to the defendant. The 
appeal is taken from a judgment in favor of the latter. 

The property was purchased in the name of the plaintiff, during 
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marriage. The act contains a recital of the origin of the funds with 
which it states that the acquisition was made, and it was signed by 
the husband. The latter died a short time before the adjudication of 
the property to the defendant, leaving four children, the issue of his 
marriage with the plaintiff, two of whom are minors. 

The evidence does not show that the plaintiff received herself the 
funds mentioned in the act of purchase, and that they identically, or 
virtually so, were invested in the property acquired in her name. She 
herself did not testify on that subject. 

There is no evidence to show that the husband had no debts. 

The property is presumed to be community property. R. C. C. 2399, 
2402, 2405. 

Where property has that character, the burden rests upon the wife, 


or husband, who claims it as separate estate, to establish ownership. 


by positive evidence, DEHORs the recitals of the act, which alone prove 
little or nothing. This is done by proving not only the existence, the 
origin of the funds, provenance des deniers, but also the actual invest- 
ment of the same. This is required whether the claim be raised, as 
against creditors, heirs, or anyone else. 2 N.S. 258; 11 R.528; 7 An, 
104; 30 An. 169; 33 An. 612, 

The property continues to be considered as a community asset until 

the presumption has been effectually destroyed by conclusive proof of 
the claim of separate ownership to it. 4 R. 118; 9 R. 214; 29 An. 76; 
1 L. 206; 5 An. 741; 11 An. 326; 18 An. 126; 20 An. 531. 
_ In the present instance, the property prima facie belongs, subject to 
community debts, half to the plaintiff, in her own right, and half to 
the children of her husband, the issue of his marriage with her. 6 An. 
592; 14 An. 282; 16 An. 145; 20 An. 208; 29 An. 215; 31 An. 736, 

The admission of the husband, in the act, that the property was 
bought by the wife with her paraphernal funds, does not bind his 
creditors, or his forced heirs, unless the latter, to the extent of the dis- 
posable portion only, which is one-third in this case. His heirs would, 


‘therefore, be co-proprietors with the plaintiff of two-thirds of his half, 


or one-third of the whole. 10 An. 686, 734, 739; 28 An. 314; 31 An. 
126; 33 An. 612; 34 An. 374, 

If the husband has left no creditors, it was incumbent on plaintiff to 
show it. The record does not even contain a certificate showing that 
no mortgage inscription existed against him. 

If the children have inherited no part of the property from their 
futher, they should have been made parties, those of age directly, 
those under age, through a proper representative. This was not done, 

Requiring such proof from a married woman is imposing upon her 
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no unauthorized or unjust hardship, or putting her to no undue 
inconvenience. 

It may happen that property may stand in the name of a married 
woman, 80 that her title may be indisputable on its face ; for instance, 
where the same dates anterior to the marriage, or is mentioned in the 
contract of marriage, in whatever character, or was inherited by, or 
donated to her after marriage ; but this is not invariably so. 

Where, however, she has invested funds truly paraphernal, during 
marriage, in a piece of real estate and she offers to sell it and her 
offer is accepted, it would be impossible for her to prove her title on 
the face of the act. She would necessarily be driven to extraneous 
proof, written or oral, or both, as the case may be; but the purchaser 
who has agreed to buy must submit to that sort of evidence. 

A judgment rendered in plaintiff’s favor in this case could conclude 
neither the creditors of her husband nor his forced heirs, and would, 
therefore, be no protection to the defendant who, on paying the price 
of adjudication, is entitled to receive a complete, valid, unclouded title. 
7N.S.93; 6 L. 484; 11 L. 556; 6 R. 324, 472; 9 R. 417; 2 An. 384; 9 
An. 560. 

The plaintiff, having failed to tender to the defendant such a title as 
he was bound to accept, must succumb in her action, and the latter 
must be released. 

The District Judge has, in a well considered opinion, correctly 
appreciated the facts and the law applicable thereto. 

The judgment appealed from is affirmed with costs. 

Poché, J., concurs in the decree. 





DISSENTING OPINION. 

MANNING, J. It is not disputed that the plaintiff received from the 
estates of her father and mother the funds with which the property in 
question was purchased. The act of sale to her, not content with 
stating that fact, contains the recital of the sums thus received and the 
source from which they came, giving details and the amplification of 
them with a minuteness that descends to the smallest particulars. 
Upon the trial an admission was made, to save the trouble of intro- 
ducing the records, that she had received those sums from those 
sources, and the real objection was, not that the recitals were untrue, 
but that whether true or not, the purchaser could not be forced to 
accept a title which required a lawsuit to establish that it was good. 
If that position be correct, it will only be necessary for a purchaser to 
refuse a title offered by a married woman, and thus put the seller upon 
the proof that it is good, to justify him in his refusal. 

It was also proved that the husband was without means and had no 
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occupation which brought revenue, that he was supported by others, 
and therefore could not have furnished the funds which paid the pur- 
chase price. This negative proof supplemented the positive evidence 
that the wife’s paraphernal funds paid the price. 

No one will controvert the principle that property bought during 
the community is presumed to belong to the community, but this pre- 
sumption can always be overcome by proof of the fact that the prop- 
erty was purchased with the separate funds of one of the spouses, and 
therefore does not belong to the community. 

The effect of the decision just made is to put out of commerce all 
property bought by a married woman during coverture, for when she 
has furnished to the purchaser the proofs of public records that the 
money with which she bought was her own, he can answer they are 
not satisfactory ; and when she by a suit establishes that the proofs 
are indubitable, he replies he is not bound to take a title which required 
a lawsuit to determine whether it is good or not—the lawsuit, be it 
observed, being provoked by himself. 

This is putting a married woman in duriori casu than I ever con- 
ceived our law contemplated. 

Rehearing refused. 








No. 8541. 


Tue Heirs or Jacos Hoover vs. Z. YORK AND E. J. Hoover, 
EXECUTORS. 


A. G. OBER, INTERVENOR. 


The heirs of a deceased testator sue to recover his estate from the universal legatees, alleging 
that the last will of the deceased was null and void for certain causes of nullity which are 
set forth in the petition. 

Judgment is rendered decreeing the will valid, and the title of the universal legatees, or of 
those holding under them, to the estate sued for, a good one, the latter having been made 
parties to the suit. 

After this decision another suit is instituted by the legal heirs agaiust the executors alone, 
propounding the same causes of nullity as before, and praying that the order probating 
the will be annulled and set aside, and the will declared null and void. The owner of the 
estate, by title derived from the universal legatees, who was a defendant in the former 
suit, intervenes in this last suit and resists the pretensions of the plaiatiffs on the same 
grounds as before. 

Held, that the judgment in the first suit could be pleaded as res adjudicata to the demands of 
the plaintiffs in the last or present one, and that this plea was properly sustained. 


PPEAL from the Ninth District Court, Parish of Concordia. 
Hough, J. 


Geo. 8. Sawyer for Plaintiffs and Appellants : 


In consequence of the intervention of Ober, the case consists of two branches; yet there are 
but two questions involved iu this appeal, viz: prescription and res judicata. 
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1. There is no prescription known to the law which bars an action to avoid the illegal pro- 
bating of a testament; the proceeding binds nobody nut a party to the vame. 2 An. p. 
743; 13 An. p. 375; 4 An p. 527; 11 Rob. p 196; 1 Rob. p. 116; 6 An. p. 104; 25 An. p. 85. 

2. No prescription bars au action to avoid a testament on the ground of a " secret” substi- 
tution or Adei commissum ; it contravenes a probibitory law. C.C. Arts. 1520, 1491, ; C. 
N. Art. 119; Provost va Provost, 13 An. p. 375. ‘* Quod ab initio vitiosum est non potest 
tractu temporis convalesceri.”' 

3. No prescription can cure the absolute nullity of a pretended title to property acquired at 
a bankrupt sale through collusion and fraud, such ae the concealment of personal prop- 
erty in the hands of this purchaser by the bankrupte in their surrender, the false ac- 
knowledgment of indebtedness by the bankrupte to the intervevor Ober, and the sup- 
preseion of just creditedue by him. See answer to Ober's intervention, Rec. pp. 214, 246 ; 
Bankrupt Law and Pract. in Bankruptcy, 5th ed. by Bump, pp. 442, 444; Eerr on F. and 
M., pp. 247, (Nos. 7 et neq.) 284, 442, 444. 

4. These peremptory exceptions being in the nature of demurrers, must be tried on the alle- 
gations of plaintiffs in their pleadings, unless specially disproved by defendant's evidence. 
9 An. p. 265; 14 La. 421; 12 Am. 190; 13 An. 13¢, 177, 205; 14 An. 137; 2 Hen. Dig. p. 1169, 
(No. 2.) 

5. The plea of vee judicata cannot be maintained ; the judgment in the former suit was not 
for the same thing; the demand was not founded on the same canse of action. This suit 
is not between the same parties, nor formed by them against each other in the same ca- 
pacity. C.C. Art. 2286. The two suits did not originate in or before the same courts or 
court of concurrent jurisdiction. C. P. Art. 335, (C. C. 2); 5 Rob. p. 15; 2 An. p. 840; 3 
An. p. 531; 24 An p. 331. 

6. Points not raised or passed upon in the former suit are not res judicata in the latter. 

The question raised by Ober's intervention in this suit, as to the validity of his bankrupt 
title, was not at issue by the pleadings in the former suit. 9 M. 521; 5 An. 105; 7S. 430; 
17 La. 92; 3 Rob. 171; 1 Hen's Dig. p 764, (Nos. 13, 20); 21 An. 355; 22 An. 610; 24 An. 
p- 332, strictly in point. 


E. D. White, J. G. Leach and E. D. Saunders for Defendants and 
Intervenor, Appellees. 





On Motion To Diemiss. 


The opinion of the Court was delivered by ° 

Topp, J. The motion contains the following grounds : 

1. That defendant abandoned his first appeal, and could not legally 
take a second appeal. 

2. That the transcript of appeal was not seasonably filed. 

First. The first appeal taken by plaintiffs was made returnable to 
this Court on the second Monday of February, 1831, the return day 
fixed for appeals from the Parish of Concordia, where the case was 
tried. The transcript was filed at that term of this Court, but dis- 
missed on motion of the appellee, on account of a defective transcript. 
The appeal was devolutive, and within the year from the date of the 
original order granting the appeal, the plaintiffs applied for and 
obtained a second appeal. 

It is contended that the failure of the appellants to perfect their 
first appeal and its consequent dismissal, showed an abandonment of 
the appeal, and should be so construed. We donot thinkso. The 
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abandonment of an appeal to debar a subsequent appeal must be a 
voluntary abandonment. It would be a forced construction of the law 
on the subject te hold that an irregularity in bringing up an appeal, 
even though it resulted from an error or fault on the part of the 
appellant, constituted a voluntary abandonment of his appeal, express 
or constructive. This is negatived by the fact that, upon the dismissal 
of the appeal, the appellants proceeded to take and prosecute another. 
The second appeal, being taken within the year prescribed for devol- 
utive appeals, was in time. 

Second. The second appeal, the present one, was made returnable 
on the second Monday of February, 1282. At that term of Court and 
within the legal delays the appellants applied for an extension of 
time, which was granted, quoting from the order, “until the next 
term of this Court sitting for the trials of appeals from the Parish of 
Concordia.” 

The first day of that term was the 12th of February, 1883. The 
transcript was filed on the 14th, and we think in time. It was within 
the term. A fair construction of this word “‘ term,” which the exten- 
sion covered, would be the time within which an appeal so returnable 
could be filed, and would include the return day and the three subse- 
quent days of grace. 

An appeal should not be dismissed unless the right thereto has been 
clearly forfeited, and in case of doubt, the appellant should have the 
benefit of it and the appeal maintained. 

We have been pointed to no authority that would justify the dis- 
missal of the appeal on either ground urged. The motion to dismiss 
is therefore overruled. 





On THE MERITs. 

This is a suit by the heirs of Jacob Hoover against the defendants, 
as executors of his last will, to set aside the order probating the same, 
revoke the letters testamentary issued to them, and to annul said will. 
As it is important, for its bearing on our conclusions, that the exact 
character of this action should be known, we quote from the prayer of 
the petition, that “‘ the order or decree admitting the said will to pro- 
bate be annulled, that the letters testamentary be revoked, and that 
the will itself be decreed to be null and void, for the reasons and on 
the grounds alleged by your petitioners.” The suit was instituted in 
1873. 

There were pleas of res adjudicata and prescription filed by the 
defendants, which were sustained by the Judge of the first instance 
and the suit dismissed, and from this judgment the appeal is taken. 
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The plea of res adjudicata is founded on the following facts and 
proceedings : 

Jacob Hoover died in the Parish of Concordia in 1859, leaving a large 
estate. The same year, and a short time previous to his death, he 
maze a last will in the nuncupative form by public act, constituting 
Zebulon York and Elias J. Hoover his universal legatees, and appoint- 
ing them testamentary executors. The will was duly probated. 

The same year the heirs at law of said decedent instituted suit 
against the universal legatees to annul the will and recover the estate. 
In the petition and amended petitions in the case many grounds of 
nullity are set up, unnecessary here to enumerate. To show what was 
demanded in the suit and ascertain its precise character, we quote 
from the prayer of the petition as follows : 

‘That petitioners be adjudged to be the joint heirs of said Jacob 
Hoover ; that the said pretended nuncupative will by public act * * 
be decreed to be null and void and vesting no title whatever in said 
York and Hoover,” etc. 

During the pendency of this suit York and Hoover, the universal 
legatees, surrendered in bankruptcy ; the plantations devised them by 
the will were sold at bankrupt sale, and the assignee in bankruptcy 
and the purchasers of the property at the sale, one A. G. Ober and 
others, were made parties to the suit. 

The suit was finally determined on appeal to this Court in 1872, 
being reported in 25 An. 375, wherein all the facts connected with this 
litigation are given in detail and at length, and to which we refer as 
furnishing a fuller statement of all matters connected with this con- 
troversy than we deem it necessary now to give. 

In that opinion the Court recite the grounds of nullity urged against 
the will, both as relating to the form and the extraneous causes of 
nullity propounded in the suit, and the Court expressly declares that 
all the grounds of nullity urged are without force, and finally say, 
quoting from the opinion, “ our conclusion is, that York and Hoover 
acquired by the will of Jacob Hoover a good title to all the property 
left by him,” and by the decree rendered, the title to the property was 
confirmed in those holding under York and Hoover, and who had been 
made parties to the suit as stated. 

The next year after this decision was rendered the present suit was 
instituted, the object and character of which we have stated above. 
We have gone carefully over the pleadings in both cases, and we find 
the grounds of nullity against the will asserted therein to be substan- 
tially the same. These various grounds urged in the first case are 
embodied in the original and several amended petitions, and are sub- 
stantially repeated in the last—the present suit. 
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This view would seem to support at least one requisite of the plea 
of res adjudicata urged in bar of the instant suit—that of the same 
cause of action. It is, however, contended by the plaintiffs’ counsel 
that such is not the case; that there is not that identity in the cause 
of action as to make good the plea. That the former suit was a peti- 
tory action, and the nullity of the will was only an incidental or col- 
lateral issue, whilst the present one is a probate proceeding directed 
against the executors of the will, and instituted originally in a different 
court from the other suit, the present one having been brought in the 
Parish Court and the former in the District Court. 

It is obvious that the rights of the parties, or their respective claims 
to be’determined in both suits, were dependent solely upon the validity 
or invalidity of the will in question. That was the main issue in both 
cases. In the first suit by the heirs for the recovery of the estate, the 
court was not only competent to pass on this question of the validity 
vel non of the will, but was compelled to do so, in order to determine 
whether the estate should go to those seeking to recover it or remain 
in the possession of those holding, possessing and claiming it under 
the will. This all important issue, this pivotal question, the Court of 
the highest resort did decide in the former suit. That judgment, 
whether it commends itself to our approval or not, was the judgment 
of a competent court having complete jurisdiction over the subject 
matter determined, and that judgment upon this issue was adverse to 
the plaintiffs in that case. 

It is again urged that the parties to the two suits were not the same. 
That some of the heirs of Hoover were not parties to or represented in 
the former suit. 

It appears that two of the heirs of Hoover, original parties to the 
first suit, one as the plaintiff and the other as intervenor, died during 
its pendency. The testamentary executor of one of them became a 
party to the proceeding and the attorney for the absent heirs of the 
other deceased was also joined therein. 

It is contended that these original parties were not legally repre- 
sented by these appearers. We do not find it necessary to determine 
this point, in view of the plea of prescription filed herein. If they 
were legally represented, then their rights were finally adjudicated 
upon by the judgment rendered. If they were not, then the plea of 
prescription must hold good as to their claims prosecuted in this suit 
in the names of their heirs, inasmuch as the prescription of five 
years, declared by Art. 3542 of the Code against actions for the nullity 
of testaments, was not interrupted as to them by the former suit. 
That suit, as stated, commenced in 1859, and the present one in 1873, 
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and more than five years elapsed after the death of these original par- 
ties before the institution of the present action. 

It is, however, contended that this prescription does not apply to 
some of the causes of nullity propounded in this suit. It is unde- 
niable that it applies to nullities of every kind and description, when 
urged against parties claiming and holding possession under the will. 

The defendants originally in the first suit were York and Hoover, 
sued as universal legatees. Before the termination of that suit, as will 
be seen from the statement of facts premising this opinion, they 
ceased to have an interest in the suit for the reason that they became 
divested of their ownership of the property in controversy through 
their surrender in bankruptcy and the bankrupt sale mentioned, and 
the purchasers at such sale were made defendants in the suit, and 
became the only real defendants therein, and when the judgment was 
rendered in the case were the only parties in interest to be affected by 
the judgment. 

The present suit was commenced against York and Hoover, as execu- 
tors of the will, but the real party in interest resisting the claims and 
pretensions of the plaintiffs herein is A. G. Ober, the intervenor in the 
case, and one of the defendants in the former case. and representing in 
this all the interests of the real defendants in the former one. 

This establishes the identity of the real parties in interest defending 
the two suits. 

The final judgment in the first suit was a judgment in favor of Ober 
and his co-defendants, owners of the property in controversy, and the 
judgment of the District Court, now being reviewed on this appeal, 
was in favor of Ober, the sole owner of the property under transfer 
from the other purchasers at the bankrupt sale, and co-defendants with 
him in the former suit. 

For these reasons the judgment appealed from is affirmed with costs. 





On APPLICATION FOR A REHEARING. 

We have reviewed thoroughly all the grounds urged in this appli- 
cation. Those that specially arrested our attention as entitled to the 
most consideration were the denial of the identity of the parties in the 
two suits, affecting the plea of res judicata, and that relating to the 
plea of prescription. 

It was denied in the original argument that the legal representatives 
of Mrs. Wells and Mrs. Sprewel were parties to the first suit. In 
passing on this point in our original opinion, we said in substance that 
it was unnecessary to decide whether they were parties or not; that 
if they were not parties, that their right of action was barred by the 
prescription of five yeare before the institution of the present suit. 
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The counsel questions the correctness of that proposition, alleging 
that the character of the nullities charged in this suit against the last 
will of Hoover are not subject to the prescription of five years. 

Having satisfied ourselves that the legal representatives of the 
persons named became parties to the first action, it becomes unneces- 
sary to insist on the correctness of this propositjon, and unnecessary 
to determine it. It is, therefore, withdrawn. 

The record clearly shows that after the death of Mrs. Wells, who 
was a party to the first suit, as intervesor, J. H. Veazie was appointed 
curator ad hoc to her heirs, who were absent, and accepted service of 
papers and pleadings in that capacity, and afterwards joined in an 
amended petitition in such capacity, drawn up and signed by the same 
attorney who represents the plaintiffs in the present suit. 

The testamentary executor of Mrs. Sprewel, another of the original 
parties, joined in the proceedings and became, in the strictest sense, a 
party thereto through the instrumentality of the same attorney. 

Under these circumstances there is no room to question the fact of 
the identity of the parties in the two suits. 

Rehearing refused. 








No. 8729. 


Henry F. LupowiG Et AL. vs. Mrs. Benoit J. Lupow1c WEBER 
ET ALS. 


The heirs of a deceased, who had disposed by testament of his share of the community, can- 
not recover a moneyed judgment against their mother and tutrix for community prop- 
erty adjudicated to her at the price of appraisement, and for revenue of community prop- 
erty realized during the minority of her children. Her right to receive their shares of the 
revenue and to administer their property rested exclusively on her tutorship, being 
deprived, under the terms of the will, of the right of usufruct of their share of the com- 
munity. Under these circumstances, the only right of action of her children against her 
is for an account of tatorship. 


‘For the revenue which she may realize from the succession property after the age of majority 


of her children, she is accountable only as a joint owner in possession of the whole prop- 
erty thus held in indivision. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





Fred. D. King and Henry C. Miller for Plaintiffs and Appellants: 


The demand for the partition of real property held in community between the mother and 
her children, the father having made a will disposing of his share in the community, 
carries with it as an incident her accountability for rents and revenues and the settlement 
of accounts arising from the joint ownership. King vs. Wartelle, 14 An. 750; Gosselin 
vs. Abatt, 3 L. 549; Dickson vs. Dickson, 33 An. 1374; Aitken vs. Ogilvie, 12 An. 354. 
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The adjudication of community property to the surviving spouse, under Art. 343 (338) of the 
Civil Code, is a species of sale, by which she became liable for their share of the price of 
adjudication. Winter vs. N. Y. Warehouse Co., 25 An. 615; Succession of Robinson, 23 
An. 17. 

The mother is liable to her children for their portions, under the will of their father, of mov- 
able property of the community which she received and used. Dickson vs. Dickson, 33 
An. 1374. 

The action of the children against their mother for a partition of the real estate held in com- 
mon, for their share of the price of adjudication of the common property adjudicated to 
her, and for their share of the mevable property of the commanity received and used by 
her, may be united in one demand. C. P. Arts. 151, 148; C.C. Arts. 1304, 1231, 1271, 
1272, 1027. 

Such a demand is not barred by the prescription of four years; nor does any prescription run 
against the action for a partition as long as the real estate is held in common. Chapman 
vs. Woodward, 16 An. 170; King vs. Wartelle, 14 An. 750; Aitken vs. Ogilvie, 12 An. 
354; Gosselin vs. Abatt, 3 L. 549; 5 N.S. 150; 6 M. 281 and 411; 13 An. 609. 


J. Q. A. Fellows and A. Voorhies for Defendants and Appellees. 
Gibson, Hall & Montgomery for the Under-tutor. 





The opinion of the Court was delivered by 

PocuE, J. The facts of this case are as follows: John Ludowig 
died on December 30, 1868, leaving the defendant as surviving widow, 
and four minor heirs, issue of their marriage, to-wit: Henry F., Fred- 
erick E., Gustave A. and William L. Ludowig. He left a will in 
which he bequeathed his property in equal shares to his wife and 
children, and made the former his executrix. 

The inventory of the community property amounted to $94,359.56, 
and the debts to $36,592.44. On the recommendation of a family 
meeting, a stock of goods, forming part of the inventory, was adjudi- 
cated at its appraised value, $32,313.32, to the surviving widow, who 
had in the meantime been confirmed and qualified as executrix of the 
succession, and as tutrix of her minor children. She retained posses- 
sion of al] the other property, movable and immovable, depending upon 
the succession and community. 

In January, 1870, the widow contracted a second marriage, and be- 
came the wife of her present husband, Anthony Weber, having been 
previously retained, according to law, in the tutorship of her minor 
children. 

* Henry Ludowig became of age on October 24, 1872; Frederick, on 
the llth of September, 1874, and Gustave was emancipated on Decem- 
ber 22, 1879. 

They bring this suit against their mother for a partition of the im- 
movable property of the succession, and of such movable property as 
remains in kind; and for a moneyed judgment against her for their 
shares of the price of adjudication of the stock of goods adjudicated to 
her in November, 1869, and for their shares of the revenue derived 
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from the succession property. For the purpose of a partition their 
minor brother is made a party defendant. 

By way of exception and in her answer, the defendant urges that 
plaintiffs’ demand wrongfully cumulates an action for partition with 
an action for a moneyed judgment, and she denies to have collected 
the revenues of the property, which have been collected by Weber 
since her marriage with him; and she pleads the prescription of four 
years, if the suit be construed to be for an account of tutorship. The 
judgment appealed from by plaintiffs ordered the partition as prayed 
for, and rejected their demand in all other particulars. 

The action, except the feature of the partition, is avowedly for a 
moneyed judgment against the defendant for four-tenths of the price 
of the goods adjudicated to her at the price of appraisement, and of 
all moneys or revenue realized by her from the residue of the property. 
Hence, it does not purport to be an action for an account of tutorship. 

But under the facts and proceedings disclosed by the record, are the 
plaintiffs entitled to any other action against their mother for moneys 
or revenue realized by her during their minority ? 

Under the terms of the will, the husband had disposed of his share 
in the community, one-fifth of which accrued to his wife, and one fifth 
to each of his four children. Hence, the mother was not entitled to 
the usufruct of the share of the community which accrued to her 
children. Forstall vs. Durel, 28 An., not reported. It therefore 
follows, that during their minority her right to administer their prop- 
erty rested exclusively on her tutorship, and that all acts performed by 
her in their behalf, as well as moneys received by her for their 
account, were done and received in her capacity of tutrix. 

It is, therefore, clear and safe to conclude that the only account 
which she owes to her children, for all acts performed by her affecting 
their property or interests before their becoming of age, is an account 
of tutorship, and that on this branch of the case they cannot recover 
in their present form of action. Gilbert vs. Merriam, 2 An. 160, and 
authorities therein cited. 

Now, as the mother had not the usufruct of her children’s share in 
the community, it follows that, on their becoming of age, each heir 
became joint and undivided owner with her of all the property 
derived from the succession, with the right in law of demanding and 
being placed in possession of their respective shares. As they allowed 
their mother to remain in possession of all the property, her obliga- 
tion towards them was that of an ordinary joint owner in possession 
of the whole property thus held in indivision. She was not account- 
able for any revenue received by her not exceeding her share of 
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the property. Balfour vs. Balfour, 33 An. 299; Becnel vs. Becnel, 
23 An. 150. 

But the record shows that, during that time, that is from the date of 
her marriage with Weber, she has received no revenue, all of which 
has been collected and’ appropriated exclusively by said Weber, her 
husband, and that a suit is now pending between them involving her 
right to recover said revenues from her husband. 

Either in reason or in law she cannot be held to return what she has 
not received. The judgment of the District Judge, supported by a 
carefully and well prepared opinion, iscorrectand must not be disturbed. 

Judgment affirmed. 

Rehearing refused. 

Bermudez, C. J., recuses himself, having been of counsel. 








No. 8644. 


JOHN FRANK vs. F. HOLLANDER. 


A party who undertakes an agency for the sale of mineral waters, for which he binds himself 
at a stipulated price, is not liable for the payment of a consignment of such goods shipped 
subject to his order by his principal, in the absence of an order for such consignment 
from the agent. 

A plea in reconvention must be established with legal certainty. Hence, a party who re- 
ceives a consignment of perishable goods, without examination and inspection at the time 
of delivery, and who discovers two months later the inferior quality or damaged condition 
of the goods, cannot recover in reconvention the price paid for such goods, by the reason 
of his failure to learn the damaged condition of the goods when delivered. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 





Braughn, Buck & Dinkelspiel for Plaintiff and Appellee : 


1. The proposition as well as the assent to a contract may be express or implied. R. C. C. 
1811; 19 La. 286. 

2. Where merchandise is sold by a sample, the extent of the warranty is limited to the con- 
dition of the article sold at the time of the sale. 19 An. 11. 

3. Where the commodity is by its nature subject to change or deterioration, and no fraud or 
concealment is shown, the buyer must show that the defect or deterioration existed at the 
date of the sale; or show that it was discovered as early as it was practicable to make an 

: examination. 19 An. 11. 

4. Where it is shown that casks of mineral water cannot be transported without some break- 
age of the jugs, held: that these circumstances have entered into the contract; and where 
the actual breakage is not beyond what is usual, the vendee cannot refuse to receive the 
property and rescind the contract. 1 McGloin, 193. 

5. Where defendant positively refused to accept the consignment, no putting in default was 
necessary, as the law does not compel a person todoa vain thing. 3 La. 385: 14 An. 401 
1 McGloin, 151, 193. ‘4 


W. 8S. Benedict for Defendant and Appellant. 
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The opinion of the Court was delivered by 

Pocnk, J. The object of plaintiff is to enforce the specific perform- 
ance of an alleged contract entered into by defendant, according to the 
terms of the following instrument : 

“New Or Eans, February 4, 1879. 
“ F. Hollander, Esq., present : 

“Dear Sir—I beg herewith to transfer to you my agency for the 
sale of a mineral water known as the Wilhelm Spring Mineral Water, 
in Kronthal, near Frankfort-on-the Main, Germany, and on the follow- 
ing conditions, viz: 

Price for case of 50 quarts, marks............0eeeeeeee: 16 23 
“ ‘¢ 100 pints, © . scetenccodetesesgunend 22 55 
to be delivered free of charges to the port of Rotterdam ; insurance to 
be effected by you. Consular and other incidental expenses to be 
added on invoice, and I will draw on you for amount of invoice at 
date of bill of lading, at thirty days’ sight. Drafts to be paid in U. S. 
currency, at the current rate of exchange for marks on the day of 
maturity. Your agency will extend to the States of Louisiana, Missis- 
sippi, Alabama, Texas and Arkansas; and I furthermore bind myself 
not to appoint any other agent or sub-agent for the sale of this mineral 
water in the herein mentioned States, you binding yourself to order no 
less than two thousand cases of said mineral water per year. These 
conditions to be in full force for one year from date. Either party 
must give the other ninety days’ notice prior to expiration of year, of 
any changes in the within conditions, otherwise this agreement re- 
mains in full force and effect. 
“ Awaiting your acceptance of the within agreement, I remain, 
** Yours, respectfully, 
“‘ JoHN FRANK.” 

As it appears that the instrument was not signed by Hollander, 
plaintiff avers that the former verbally accepted the contract thus 
tendered, and partially executed the same by ordering, receiving and 
paying for two consignments of five hundred cases each of the mineral 
water in question. 

It is then charged that, in violation of his contract, and in utter dis- 
regard of his order for a third consignment of five hundred cases of 
water, the defendant refused to receive and pay for such consignment, 
which amounts, with charges, to $2,253.28, for which sum judgment is 
asked against him, and was granted by the lower court. Defendant 
denies the execution of the contract as charged by plaintiff, and avers 
that he accepted the agency tendered to him by plaintiff under some 
of the conditions enumerated in the instrument above transcribed, but 
denies that he bound himself to order and receive at least two thousand 
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cases of the water per year, and he denies to have ordered the said 
third consignment, for which he disclaims any liability or responsi- 
bility. 

Averring that the water of the second consignment was of a very 
inferior quality, entirely different from the water of the first consign- 
ment, or from the sample on which he had stipulated with plaintiff ; 
that said second consignment consisted of water absolutely unmer- 
chantable, which was in a great measure returned to him for that 
reason by his customers, defendant pleads in reconvention the amount 
which he had disbursed on account of said second consignment. 

After a careful analysis of the evidence, which is very conflicting, 
we are satisfied that the defense is fully sustained on the following 
points : 

1. That the defendant did not bind himself under all the stipula- 
tions of the written contract tendered to him by plaintiff, and that he 
positively declined the engagement to order and dispose of at least 
two thousand cases of water per year, and that in other respects he 
accepted a verbal contract containing all the other stipulations enu- 
merated in the above mentioned written instrument. 

2. That he did not order the third consignment, but that, on the 
contrary, he gave special directions to plaintiff’s agent in this city not 
to make any consignment after the second, until further orders from 
him. Hence, we conclude, that he is not and cannot be held liable for 
said consignment, and that the lower court erred in holding him to 
the same. 

The fact that the water was not consigned directly to defendant, but 
that it was shipped to plaintiff’s agent and commercial partner in this 
city, and the additional fact that the water was stored in the name and 
at the cost of the house of John Frank & Co., composed of plaintiff 
and of his said partner, followed by the very significant fact that plain- 
tiff’s said agent and partner took out of the lot some twenty cases of 
water of the last consignment, after he had stored the same, and dis- 
posed of them by sale and otherwise, are circumstances which point 
directly to the correctness of defendant’s position in his defense. 

On the plea in reconvention we gather the following facts from the 
record : 

The second consignment was received and accepted by the defendant 
in August, 1879, and the water was not examined or tested by him at 
the time of delivery. He began using that water two months later, 
when several cases were found to be of inferior quality or deteriorated. 
The evidence shows that all these mineral waters are very much 
affected by heat and other climatic influences. 

Hence, we are not positively informed by the.evidence whether the 
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inferior quality of the water, at the time that it was delivered to de- 
fendant’s customers, must be attributed to defective packing or original 
inferior water, or to natural causes of time and climatic influences. 
The weight of evidence supports the latter theory, in which case 
defendant would not be entitled to relief. But be that as it may, on 
his reconventional demand it was incumbent on defendant to make out 
his case with legal certainty, and in default of an examination of the 
goods at the time of delivery, he has completely lost his opportunity 
to substantiate his charge, that the water was unmerchantable when 
delivered to him and received by him. 

Hence, his reconventional demand cannot be sustained. 

The judgment of the lower court is, therefore, affirmed in so far as it 
rejects defendant’s reconventional demand; and it is reversed in all 
other respects. It is, therefore, ordered that plaintiff’s demand be 
rejected and his action dismissed at his costs in both Courts. 

Rehearing refused. 








No. 8492. 
Wivow B. AVEGNO ET AL. vs. Scomipt & ZIEGLER. 


In a sale of property confiscated under the Act of Congress of July 17, 1862, all that could be 
sold was a right to the property seized, terminating with the life of the person for whose 
offense it had been seized. 

Such proceedings and sale do not affect the rights of mortgage in favor of third persons on 
the property which goes to the government or to the purchaser cum onere. 

A mortgagee under an act containing the pact “de non alienando” can proceed against the 
mortgagor, as though the latter had never been divested of his title. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Albert Voorhies for the Plaintiffs and Appellees : 


1. The effect of decree of confiscation is to divest all interest of the confiscatee; and from 
that moment the life estate is vested in the government and the ownership in the pre- 
sumptive heirs of confiscatee. 92 U. S, 202; 95 U.S. 711, 713; 102 U. S.-132; see Pasteur’s 
case (unreported) U.S.S.C. In which case, held: that the fee simple vests in the pre- 
sumptive heir of confiscatee from the date of judgment of condemnation. 

2. The pact de non alienando is a mere private contractual stipulation, binding on the 
obligor, but not paramount to laws of public order or policy, which regulate the forced 
expropriation of property, nor to those which regulate the administration of justice, 
including the forced sales of property. 

3. The rights of mortgage creditor are not affected or impaired by decree of condemnation ; 
but he cannot disregard or ignore the divestiture of his debtor's rights by decree of con- 
demnation, and the vested right of the government and of the presumptive heirs. 
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4. The judgment of the Federal District Court, rejecting intervenor's claim on its merits, is 
res judicata against him in any other proceeding: having voluntarily subjected himself to 
the jurisdiction, he cannot complain. And, besides, this Court has the necessary juris- 
diction to distribute the proceeds of sale of property which it condemns and causes to be 
sold. Act of Congress of 1862, Secs. 7, 8,14; see Waples vs. Hays, U.S. S. C., Nov. 6, 
1882; 5 Morrison's Trans. 81. * 

5. One cannot charge the absolute nullity of a proceeding, and, in the same breath, assert its 
validity and legal efficiency. 

6. The amnesty proclamation had no retroactive effect. See Proclamation of Amnesty, 1868. 


Miller & Finney for Defendants and Appellants: 


The jurisdiction to condemn under the Act of Congress of 17th July, 1862, to suppress insur- - 
rection, punish treason, confiscate property of rebels, etc., depends on actual and contin- 
nous seizure and possession by the marshal of the property sought to be condemned; the 
failure to seize originally defeats the jurisdiction, and failure to maintain the seizure is 
equally fatal. Hence, if there was no such actual and continuous seizure and possession, 
the decree is void and can be invoked for no purpose. See 5th and 7th Sections, Art. 17, 
July, 1862, 12th Statute, p. 589; Conkling’s Treatise, p. 233; The Joseph Segunda, 10th 
Wheaton, p. 312; Hudson vs. Guestier, 4th Cranch, p. 294. 

The absence of any jurisdiction to condemn undcr the act, owing to the fact that no seizure is 
made, may be shown collaterally whenever such a decree, void for want of jurisdiction, is 
setup. Rose vs. Himely, 4th Cr. 241; Thompson vs. Whitman, 18 Wall. 466, and author- 
ities there cited. 

Even if the property has been seized and condemned under the Act of 1862, and the owner is 
afterwards pardoned, so that the condemnation proceeding is stopped and never consum- 
mated by a sale, the proceeding thus frustrated must be deemed to have been wholly 
ineffective to change the relation of the owner of the property. 

But condemnation, with or without sale, under said Act of 1862, affects only the life estate of 
the owner of the property ; it follows that no such decree, whether followed by a sale or 
not, can cut off the rights of creditors holding mortgages on the property ; their right to 
seize and sell for satisfaction of the mortgage debt will be unimpaired, and subsist in fall 
force the same as if no such condemnation had ever taken place. Sec. 12, U.S, Statutes at 
Large, p. 589; Joint Resolution, Ib. p. 627; Bigelow vs. Forrest, 9 Wall. 347; Day vs. 
Micon, 17 An. 718; same case, 18 Wall. 156. 

Nor will a judgment dismissing the intervention of a mortgage creditor in a proceeding under 
the Act of 1862 at all prejudice his right to seize and sell the property under his mortgage ; 
the legal effect of such judgment is simply, that Court has no jurisdiction to deal with the 
mortgage, but leaves it precisely as it stood before the proceeding. Hence, such judg- 
ment of dismissal constitutes not the slightest impediment to the snit of the mortgage 
creditor to seize and sell the mortgaged property for satisfaction of his debt. See author- 
ities cited above. Claims of Marcuard et als., 20 Wall. 114; Ex parte Lange, 18 Wall. 177. 

It results, too, that the suit to seize and sell the property for the satisfaction of the mortgage 
is lawfully conducted against the mortgaged debtor as it would have been if the confisca- 
tion proceedings had never been begun, especially as the pardon of the debtor prevented 
the consummation of the proceedings. See Code of Practice, Art. 736. 


Leovy & Krutischnitt for Morgan Estate, Warrantor : 


1. Under the Confiscation Act of Congress of July, 1862, the property sought to be confis- 
cated must be seized prior to proceedings to condemn before a libel can be filed. It is 
absolutely necessary to confer jurisdiction on the court. Pelham vs. Rose, 9 Wall. 106; 
Miller vs. U. S., 11 Wall. 294; 11 Wall. 344; Pike vs. Nossel, 94 U. S. 712. 

2. There must also be a seizure and keeping of possession after the filing of the libel. To 
constitute a valid seizure, the marshal must have “the actual, visible possession and con- 
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trol of the thing seized, and must exclude the possession and dominion of the owner.” 
The Segunda, 10 Wheaton, 312; Conkling’s U. S. Courts, (4th Ed.) p. 457. And where 
the jurisdiction of the court depends upon the seizure, the possession must be contin- 
uously maintained during the pendency of this proceeding. Ibid; and Adler vs. Roth, 11 
Rep. 524. 

3. The court had no jurisdiction further than to seize and sell the confiscatee’s interest in 
the property. And the judgment is to have only this effect, though the language go 
further. Bigelow vs. Forrest, 9 Wall. 350; Day vs. Micou, 18 Wall. 160; Ex parte Lange, 
18 Wall. 177; Marcuard Claims, 20 Wall. 115; Act of Congress, 17th July, 12 Statutes at 
Large, p. 591. 

4. Appeal was suspended. Yeaton vs. U.S., 5 Cranch, 281. ist Blatchf. C. C. R. p. 1. 

5. Allrights were restored by the President's proclamation. The pardon arrested and dis- 
posed of the confiscation proceedings. In this case the property had not been sold when 
the pardon was proclaimed, which was on the 25th December, 1868. The case was then 
pending in the U. S. Circuit Court on a suspensive appeal. Even had there been no 
appeal, and the property had been sold, and the proceeds in the custody of the court, 
Avegno would have been entitled to the proceeds as an effect of the pardon. Carlisle vs. 
The U.S., 16 Wall. 147; Osborn vs. The U. S., 91 U. S. S.C. 474; Knote vs. The U.S, 
95 U.S. S. C. 152. 

6. The debtor is the proper and only party against whom proceedings can be instituted. 
This was the course pursued in the Micou case, 26 An. 720; 18 Wall. 160. In this case, 
when suit was instituted, Avegno was the actual debtor, he was in possession, and an 
appeal had suspended judgment against him. But had there been judgment against him, 
e~ecution and sale, Morgan could have proceeded as if no sale had taken place. 18 
Wall. 160. 

An act of mortgage containing the pact de non alienando authorizes the mortgagee to fore- 
close, by proceeding contradictorily with the mortgagor alone, whether the alienation has 
been voluntary or by process of law. It is an agreement binding on the heirs, and they 
cannot contest it. 13 An. 241; 11 An. 383; 8 An. 58; 4 An. 324; 3 An. 268; 2 An. 453; 
10 R. 54; 9 R. 283; 6 R. 58; 4 R. 389; 2 R. 378; 19 L. 491; 15 L. 267; Id. 571; 14 L. 138; 
13 L. 315; 1 L. 39; 2.N. S. 32. 

No question of public policy intervened, as alleged by plaintiff, because confiscation proceed- 
ings are directed against the owners of the property, and not against the mortgage 
creditors. Their rights are expressly reserved. 





The opinion of the Court was delivered by 

Pocak, J. A statement of the salient facts which have given rise to 
this controversy is necessary to a proper understanding of the issues 
involved therein. 

On the 20th of January, 1865, proceedings were instituted under the 
Act of Congress of July 17th, 1862, known as the “‘ Confiscation Act,” 
for the condemnation of seven lots of ground in this City, as the 
property of Bernard Avegno. 

On the 13th of April of the same year, Charles Morgan, a citizen of 
New York, holding notes of Avegno amounting together to $36,400, 
secured by mortgage on four of the lots in question, filed an interven- 
tion in the proceedings for confiscation, for the purpose of preventing 
the condemnation, or in the alternative for the recognition and en- 
forcement of his mortgage rights. 
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On July 14th judgment was rendered, condemning the seven lots, 
ordering the sale thereof, decreeing that Morgan’s mortgage could 
“ not be acknowledged,” and dismissing his intervention. 

On August Ist Morgan’s motion for a new trial was overruled, where- 
upon he took a suspensive appeal to the Circuit Court, where it was 
dismissed in March, 1872; from the latter judgment he took an appeal 
to the Supreme Court of the United States, when the judgment was 
affirmed. 

In the meantime the three lots not affected by Morgan’s mortgage 
were sold by the marshal, but the record shows no further proceedings 
against the four lots subject to Morgan’s mortgage. 

The appeal taken by him was apparently construed by all parties 
concerned to have had the effect of suspending the judgment of con- 
demnation in so far as it affected the four lots in question. 

In June, 1867, Morgan instituted suit on his notes and mortgage 
against Bernard Avegno, who accepted service of the petition. In 
execution of the judgment rendered in that suit in the U. 8. Circuit 
Court, the four lots in question, which were found in the possession of 
Avegno, were seized by the marshal and were adjudicated to Charles 
Morgan in December, 1868, for $50,000. In March, 1869, Morgan sold 
the lots to Schmidt & Ziegler. 

This suit is brought by the children and heirs of Bernard Avegno, 
who died in 1872. They claim the property under the reversion in 
favor of Avegno’s heirs, under the effect of the condemnation of his 
property under the Confiscation Act, and they prosecute this appeal 
from an adverse judgment. 

The defendants and the succession of Morgan, called in warranty, 
maintain the legality of Morgan’s proceedings in execution of his mort- 
gage, even if the confiscation proceedings had been regular and final, 
and had legally divested Avegno of his titles to the property, and they 
charge nullity in the confiscation proceedings, finally alleging that all 
proceedings for confiscation then pending were abrogated by the proc- 
lamation of pardon issued by the President of the United States in 
December, 1868. 

The view which we have taken of this case entirely eliminates from 
discussion the numerous, vexed and complicated questions of the 
legality of the confiscation proceedings, as well as of the nature 
and effect of the appeal taken by Morgan from the judgment of con- 
demnation, in which his intervention was dismissed. 

A correct interpretation of the Act of Congress of July 17, 1862, 
entitled “‘An Act to suppress insurrection, to punish treason and rebel- 
lion, to seize and confiscate the property of rebels and for other 
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purposes,” as explained by a resvlution adopted by that body on the 
same day, explanatory of said Confiscation Act, irresistibly leads to 
the conclusion that “ all that can be sold by virtue of a decree of con- 
demnation and order of sale under the Act was a right to the property 
seized, terminating with the life of the person for whose offense it had 
been seized.” Bigelow vs. Forrest, 9 Wall. 339. 

Hence, it was held in that case that although the claimant, under 
his father, was himself liable to confiscation under the Act as an officer 
of the confederate army, such circumstances were no bar to his 
recovery. 

As a corollary from the main proposition, it follows logically that 
the rights of other parties in the condemned property could not in the 
least be affected by the confiscation proceedings against the offender, 
and that a sale made under such proceedings could not impair rights of 
mortgage in favor of third persons on the condemned property. In the 
case of Day vs. Micou, 18 Wall. 160, this question was directly involved 
in the controversy, and the Supreme Court of the United States une- 
quivocally adopted this interpretation, and speaking of mortgage 
rights ‘‘ bona fide” acquired by third persons on the offender’s prop- 
erty previously to his offense, the Court said: ‘‘ Their interests did 
not pass to the purchaser at the sale, and they remain unaffected by 
the decree of condemnation and the sale thereunder.” 

In the case of Waples vs. Hays, Morrison’s Transcript, vol. 5, No. 2, 
speaking of the rights of the mortgagee, the Court said: “As his lien 
was not condemned, his rights under it would have been superior to 
the title acquired by Waples.” 

After a careful examination and a patient study of the jurisprudence 
as established by the decisions of the Supreme Court of the United 
States, we reach the conclusion that a sale of immovable property 
under confiscation proceedings, in accordance with the Act of Congress, 
has no more the effect of impairing the rights of mortgage of third 
persons than an expropriation by private act, or judicial process would 
under our laws. 

Hence, it follows that, admitting the perfect legality and binding force 
and effect of the confiscation proceedings against Bernard Avegno, and 
that he had thereby been completely divested of title to the fee, as 
fully as could have been accomplished by a sheriff’s sale under our 
practice, the mortgage rights of Morgan were not in the least affected 
by this divestiture of title, and continued to attach to the property 
either in the hands of the United States or of the purchaser under the 
proceedings, or in the indefinite ownership of the fee vested, under the 
Act, in the presumptive heirs of Avegno. 
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While plaintiffs’ counsel strenuously contends that the judgment of 
the District Court in the confiscation proceedings, disposing of Mor- 
gan’s intervention, was a judgment on the merits and final, we do not 
understand him to argue therefrom that in such a case Morgan’s mort- 
gage was extinguished or destroyed by that judgment. The argument 
would be too bold indeed, the proceeding being in rem, from the very 
nature of which Avegno was not a party thereto. 

It is patent that, under such a state of pleadings, no judgment could 
have been rendered so as to be binding on the mortgagor, and hence, 
for want of proper parties, the mortgagee himself could not have been 
bound by such a judgment. 

Granting that the judgment rendered under the pleadings was in- 
tended by the Judge to be on the merits and final, it must be construed 
as determining nothing more than the issue involved under the plead- 
ings as they were then composed. 

The issue presented by Morgan’s intervention was twofold: Ist, the 
right of condemnation; 2d, his mortgage rights under the proposed 
sale. On the first issue the decree was that the property should be 
condemned and subsequently sold. On the second issue the decree 
was that Morgan’s mortgage could not be acknowledged, meaning, 
evidently, not acknowledged as prayed for under the pleadings, but 
nothing more. 

We cannot do the injury to the Judge of that court to suppose that 
he intended by his judgment to pass upon and dispose of issues which 
were not submitted to him, and which were manifestly beyond his 
jurisdiction. 

Should, however, the necessities of this case require it, we would 
have no hesitation in declaring that, in our opinion, the judgment 
rendered was merely one of dismissal and was not intended to affect 
the merits of Morgan’s claim. It decreed that his mortgage could not 
be acknowledged in the proceedings then pending, and dismissed his 
intervention. , 

Morgan’s rights having been unaffected by the confiscation proceed- 
ings, and his act of mortgage containing the clause or pact “ de non 
alienando,” he was authorized to proceed in foreclosing his mortgage 
against Avegno, his mortgagor, in the same manner as though no 
divestiture of the latter’s title and ownership had ever occurred. 

This rule is elementary in our practice, and at this stage of our 
jurisprudence need not be supported by authority. 

Avegno’s title was either divested by the confiscation proceedings, 
or it was not. 

If it was, then under plaintiffs’ theory the life estate which had not 
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been sold was in the government, but subject to bona fide mort- 
gages, and under the pact “ de non alienando,” subject, with the fee as 
vested in the presumptive heirs, to seizure by proceeding against the 
mortgagor. 

If it was not divested, then his possession of the property from 1866, 
as shown by the record, was the possession of the owner, and he was 
legally dispossessed and expropriated by the marshal’s seizure and by 
his sale in execution of Morgan’s judgment. 

We conclude that our learned brother of the District Bench has done 
justice to the parties. 

Judgment affirmed. 

Rehearing refused. 

Bermudez, C. J., recuses himself, having been of counsel. 








No. 8747. 


SUCCESSION OF JACOB HAWKINS. 


The capacity of a tutrix cannot be attacked collaterally ; neither can that of an under-tator. 

Where proceedings are carried on for the sale of minors’ property, in the name of a tutrix, by 
an attorney-at-law of undisputed authority, and they appear substantially regular and 
.were conducted contradictorily with the under-tutor, a decree of sale from a competent 
court is protection to the purchaser. 

The law does not require that proof be made to the Judge before he grants the order fora 
family meeting, that there exists a necessity or propriety for the sale. The members of 
the meeting are a specially constituted tribunal to pass primarily on such issue. Prop- 
erty of minors can be sold when it is unproductive and onerous, for it is then advanta- 
geous that it should be disposed of. 

Payment of the price to a specially authorized agent of the tutrix is payment to her and 
concludes the minors. ’ 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Henry P. Dart for Plaintiff and Appellant : 


1. The absence contemplated by Article 46, C. C., which results in the forfeiture of domicile, 
is an absence without intention to return. This Article must be construed with C.C. 41, 
42; 1 Kent, 77, 346, (12th ed.); 2 Ibid.. 431, note (b) ; Acts 1855, p. 331; 33 An. 911; 30 
An. 498; 7 An. 408; 13 L. 298; 2 An. 950; 15 An. 638. 

2. Under-tutor is competent to represent tutor, under power of attorney in latter’s temporary 
absence; ‘competency is the rnle—incapacity the exception—and the exception must be 
drawn from the law itself.” No law declares him incompetent and the trust does not 
necessarily conflict with, or its acceptance vacate the office of under-tutor. Hennen’s 
Digest, 853; C. C. 25, 275 et seg.; Ib. 314; 10 An. 548; R.S 3628; Acts 1847, p. 115; 1 
Wait, Actions and Defenses, 214; 9 An. 355. 

3. When a family meeting duly assembled advises a sale of a minor’s property, and its 
reasons for so doing are stated in the process, the order homologating the deliberations 
and decreeing a sale is properly rendered ; in this case proof aliunde is offered, which es 
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tablishes its correctness. Vacant and inaccessible ground belonging to a succession, 
which brings no revenue to and is a burden upon the minors’ estate, may legally be sold, 
if such sale be found advantageous tothem. C.C. 339; C. C. 280, 291, 339, 340; 16 An. 
422; 11 R. 509; 2 KR. 418. 

H. E. Upton and J. H. Spearing for Defendant and Appellee : 


- There can be no valid or legal alienation of the property of minors unless all the formali- 
ties of law are strictly complied with. 
The petition for a family meeting, to advise and deliberate upon the expediency of a sale 
of minors’ property, should be filed by one qualified to act, and within the jurisdiction of 
the court. The under-tutor should be present at the family meeting, and either oppose 
or approve their deliberations. 10 L. 319; R. C. C. 276; 4 L. 383; 2 An. 941; 23 An. 167. 

. In every succession where there are minors there must be a tutor and an under-tator. If 
one could act as agent and representative of the other, there would be no necessity for 
these two distinct and separate offices under the law. The same peréon cannot be both 
buyer and seller. 11 M. 299; 4.N.S. 267; 8 N.S. 165; 9L. 355, 48; 14 L. 111; 15 L. 394; 
18 L. 351; 19 L. 431; 4 R. 205; 6 R. 320; 2 An. 782; 3 An. 533, 582. 
The utmost good faith required of an agent cannot take position where the principal's 
interest and his own necessarily clash. 13 An. 18; 2 An. 299; 5 L. 340. 
The under-tutor cannot act in the dual capacity of agent and attorney in fact of the 
tutrix and as under-tutor, there being a clash of interests. 

. A voluntary absence of two years from the State forfeits a domicile within the State. R. 
C. C. 46; 32 An. 681, 687; 9 An. 167. 

. A tutor temporarily absent from the State must in all acts of tutorship be represented by 
his or her agent. R.C. C. 314. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is a proceeding to compel a purchaser to 
comply with the terms of an adjudication of succession property made 
to him, under proceedings conducted in the name of the tutrix of the 
minor children of the deceased. 

The defense is, that the title tendered is not good and, therefore, 
not such as the adjudicatee is bound to accept. In support of that 
defense it is substantially charged, that at the time of the proceedings 
there was no tutrix, the widow having lost that official capacity by a 
voluntary absence of more than two years from the State; that the 
mother, if tutrix, had no right to delegate her powers to the under- 
tutor, who, by the mere acceptance thereof, became functus officio ; 
that there is no legal order of sale because there was no necessity 
- shown for the sale and there was no under-tutor present at the family 
meeting. 

Averring that he should therefore be relieved from the adjudication 
and that the five hundred dollars deposited by him as part of the price 
should be returned, the defendant prays that the demand be rejected 
and that the succession be ordered to restore and refund to him the 
sum thus deposited. 

I. 
The capacity of the tutrix cannot be attacked collaterally. If she 
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has been guilty of an act for which she should be removed from the 
tutorship of her minor children, proceedings should be instituted and 
carried on contradictorily with her. Until this result has been accom- 
plished, her letters of tutership are full protection to third parties 
dealing with her in her official capacity. 

Il. 


It is unnecessary to determine whether or not the tutrix could or 
not have delegated her powers to the under-tutor. The proceedings 
for the sale were not conducted in the latter's name, as her agent, but 
in her own name, by an attorney whose authority is undisputed. The 
under-tutor is not the one who is to receive the price of sale, for the 
tutrix had, about the time of adjudication, appointed another person 
specially to execute the necessary act of sale of the property in ques- 
tion. Payment of the price to that agent will bind her, and conclude 
the minors, whose interest she represents in the property. Neither is 
it necessary to state whether the acceptance of those powers by the 
under-tutor vacated his trust. This can be determined only on a 
proper issue, regularly presented. The capacity of the under-tutor 
can, no more than that of the tutrix, be attacked collaterally. As to 
third parties he continues ostensibly such, until a vacancy occurs, or 
is provoked and declared. 


Ill. 


It was not necessary to prove to the Judge, before the granting of 
the order for a family meeting, that there existed a necessity for the 
sale of the property. The petition contains sufficient averments, which 
were sworn to by the under-tutor. It is to be presumed that what 
evidence was necessary or useful to establish the propriety of the sale 
was produced before the members of the family meeting, who are the 
tribunal constituted to pass primarily upon such issues. The law 
directs that, in such cases, the reasons which have induced their con- 
clusions be stated in the procés verbal of their deliberations. It some- 
times happens, however, that such motives are not explicitly assigned 
and that the conclusions are briefly stated and simply concurred in by 
the under-tutor. This is irregular; but the presumption is, that the 
decision is based on the reasons set forth in the petition for the meet- 
ing, as is the case in the present instance. The circumstance that the 
property yielded no revenue, and thus wasa burden to the minors, 
was ample to justify the statement that it would be advantageous to 
dispose of it. 

The attestation of the under-tutor to the procés verbal is in due form 
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and made by one who continues in that official capacity, until displaced 
in some way or other. 

In such cases a purchaser is protected by the decree of the court, if 
it have jurisdiction, where the prescribed formalities appear to have 
been substantially fulfilled. 


IV. 

The demand of the adjudicatee for the return of the amount depos- 
ited is inconsistent, and cannot be reconciled with his previous posi- 
tion. If it be true that the succession, which is solvent and under no 
administration for the purpose of a liquidation, be unrepresented, for 
the reason that the mother of the minors has ceased to be their tutrix, 
how can the adjudicatee ask that the wnrepresented succession be 
ordered to return the sum which was deposited as part of the price of 
sale. ) 

The title tendered is not alleged to be vulnerable in other respects. 
The objections urged are insufficient. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed; and it is now ordered, adjudged and decreed that 
the rule herein taken on the 3d of November, 1882, be made absolute, 
and accordingly, that Frank M. Norman, the defendant therein,’ be 
condemned to comply with the adjudication made to him of the prop- 
erty in question, and pay the remainder of the price of adjudication, 
namely, seven hundred dollars, with costs of suit in both Courts. 

Rehearing refused. 








No. 8611. 


JOSEPH MAILLE vs. LAURENT LACASSAGNE. 


In a suit for damages because of a criminal prosecution, where the only witness for the plain- 
tiff is himself, who admits there has been no loss of his business, exhibits an insignificant 
expenditure, and displays insensibility, a verdict for a small sum will be considered 
sufficiently punitory of the defendant. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





F. D. Chrétien and A. Voorhies for Plaintiff and Appellee. 
W. 8S. Benedict and J. L. Tissot for Defendant and Appellant. 





The opinion of the Court was delivered by 
ManninG, J. The plaintiff is a lawyer, the defendant a grocer. The 
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suit is for twenty thousand dollars as damages for a malicious prose- 
cution. A jury gave four hundred and fifty dollars. 

The plaintiff had in charge the collection of sundry accounts of one 
Desea, which were sold, and of which the defendant became the pur- 
chaser. Maille continued collecting them, and in settling with the 
defendant wanted to retain a larger commission than Lacassagne was 
willing to allow. This disagreement prevented a settlement, and as 
Maille did not pay over, Lacassagne made affidavit that he had obtained 
money on false pretences. The charge was dismissed, as it ought to 
have been, but unfortunately the Recorder could not then and there 
punish Lacassagne for his folly. 

The plaintiff is the only witness for himself. He has been practising 
law since November, 1280 or 1831. The date is very recent, and yet 
his knowledge of so interesting an event is so misty that he does not 
fix the year with precision. He has not lost any business in conse- 
sequence of the defendant’s charge against him, and his outlay as 
stated in a bill of particulars has been $2.60 for newspapers, $9.75 for 
car fare and extra clerk hire, and $1.50 for mail matter and telegram, 
and even these items are reduced upon his cross-examination to 80 
cents for newspapers, 10 cents for car fare, 12 cents for postage, and 
30 cents for a telegram. The whole affair is so puerile that it seems 
unaccountable that the counsel on each side should have wasted over 
twenty pages of printed brief upon it. 

If the defendant had been malignant as well as irascible, or if the 
plaintiff had suffered in purse, reputation, or wounded feeling, the 
matter would have presented a different aspect. As to the last item 
for reparation, the plaintiff, answering his counsel’s question whether 
he underwent any pain, suffering, and anxiety, said he was “still 
undergoing a great many pains.” 

If we should interfere with the verdict at all we should reduce its 
amount, but the defendant will probably be taught by it that the insti- 
tution of criminal proceedings is not the proper mode of redressing a 
civil injury. 

Judgment affirmed. 
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No. 8661. 


Bernarp Kworz vs. CHARLES MacREADY AND NicHoLas BurKE, 
EXECUTORS. 


Grammatical or clerical errors do not vitiate proceedings, if there be no ambiguity or uncer- 
tainty. 

It is not needful that interlocutory judgments be signed by the Judge, and they may be 
appealed from when they may cause irreparable injury. 

It is in time if the blank of the appeal bond where the amount is to be inserted is filled before 
the return day and before the appeal is brought up. 

The petition of appeal recited the name of the suit and the judgment rendered in it, from 
which the appeal was taken, and the citation was addressed to the appellee without 
adding the title ‘‘ liquidator,” which had been conferred on him by the judgment, held, 
the citation was sufficient. 

Articles 1138 et seq. of the Civil Code, entitling the survivor of a commercial partnership to 
be appointed liquidator of the partnership by the court where the succession is opened, 
do not apply to testamentary successions. 

Where the executors of the last will of the deceased oppose such appointment on just and 
reasonable grounds, the court is not justified in making the appointment 

In no case has the surviving partner a right to such appointment where, by the partnership 
contract, it is provided that such survivor shall have a certain term to wind up the busi- 
ness, and it is shown that during that time, though in possession of al) the assets of the 
partnership, with full powers of administration, he has taken no step towards a liquida- 
tion of the concern. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


A.J. Murphy and W. 8. Benedict for Plaintiff and Appellee : 


1, The surviving partner is entitled to the appointment of liquidator of the affairs of the late 
partnership, unless he is shown to be incompetent or dishonest. Story on Partnership, 
Sec. 344. 

2, It is the duty of a liquidator or administrator to dispose, at the earliest practicable mo- 
ment, of such portions of the property committed to his charge as may be perishable or 
expensive to keep. C. C. 1162, 1163. 

3. When a settlement and liquidation of the affairs of the partnership, and the respective 
rights of the partners cannot be arrived at, except by a sale of the property of the part- 
nership, it is proper that the eourt, at the instance of the liquidator, should direct a sale 
of such property. 3R. 48; 6 An. 484. 


T. Gilmore & Sons and J. Ad. Rozier for Defendants and Appellants : 


1. Where the articles of partnership specify a time for the “ winding up” of the businese 
after the death of a partner, the liquidation should be completed within that time. 

2. Where the surviving partner has done nothing towards the liquidation withiu the time 
allowed by the articles for the ‘* winding up,”’ and has rendered no account to the repre- 
sentatives of the deceased, he should not be heard to urge his claim to the liquidation. 

3. Where his admiistration shows that the debts of the partnership have increased within 
the time allowed for the “ winding up,” and that the surviving partner has drawn from 
the fands of the partnership in cash more than his interest in the partnership, his claim 
to be liquidator should be rejected. 

4. There is no right of survivorship other than as established by Articles 1138-9 of the Civil 
Code for vacant successions. Where the heirs are present, and capable of aceepting, the 
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surviving partner is not entitled to the exclusive liquidation. C.C. 1143; McKeown vs. 
McGuire, 15 An. 637. 

5. The surviving partner who continues the business with the partnership property stands 
in the relation of trustee to the heirs of the deceased, and must account for the profits 
made in the new business. Kent Marg. 64; Parsons on Part. 443; Story on Part. §§ 329, 
341, 343, 344; Brown vs. Detastet, Jacob's Eng. Ch. R. 284; Ogden va, Astor, 4 Sandf. 311. 

6. Where the surviving partner has been appointed liquidator, he is bound to dispose of the 
partnership property for the common benefit ‘‘in the ordinary course of trade,” and 
cannot sell it at public auction without notice to the representatives of the deceased. C. 
C. 1138. 

%. The real estate belongs to the partners, not as partnership property, but pro indiviso. C. 
C. Art. 2880, § 4; Hennen's Digest, p. 1089, No. 3. 





On Motion TO Dismiss. 


The opinion of the Court was delivered by 

ManninaG, J. There are four grounds of the motion to dismiss: 

1. That in the petition of appeal complaint is made of three judg- 
ments rendered in the case, while the prayer is for an appeal from 
“said judgment,” without specifving which one of the three is meant. 

The appellants did not specify which one was meant, because they 
meant all. The petition of appeal really sets out in substance the 
three judgments in detail, and their several dates are given. The 
omission of the letter s is clerical, or at most a grammatical error. 
Mala grammatica non vitiat chartam is a very useful maxim. 

2. That one of these judgments, appointing the plaintiff liquidator, 
was not signed by the Judge. 

The suit is for the settlement of a partnership. The order appoint- 
ing Klotz liquidator is interlocutory. That is the first of the three 
judgments complained of. .The other two were rendered afterwards 
in the course of the proceedings. That judgment evidently was not 
the final one, and did not require the Judge’s signature. Code Prac. 
Art. 566. 

3. That the blank in the appeal bond for its amount was not filled 
when it was filed, nor until after it had been copied in the transcript. 

The bond was annexed to the petition for appeal, ready for the blank 
to be filled when the Judge should fix the sum. It was filled before 
the return day, in the presence of the clerk, and with the assent of the 
surety. It appears in the transcript complete. The blank was filled 
in time. Had it not been filled until after the appeal was lodged here, 
it might have been too late. Percy vs. Millaudon, 6 La. 586. 

4. That the order of sale (one of the judgments appealed from) was 
made at the instance of Klotz as liquidator, and he has not been made 
& party to the appeal in that capacity. 

Klotz was cited to answer the petition of appeal, and that petition 
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recited that the defendants were aggrieved by the three judgments ren- 
dered in the suit, giving the name and number of it, and particulariz- 
ing the judgments. The petition and the citation were served together. 
It is impossible to be in doubt as to what he was to answer. . His suit 
is in his individual capacity. The judgment that makes him liquidator _ 
is one of those contested. 

The motion is refused. 





On THE MERITs. 


Topp, J. There are two transcripts in this case, which bring up 
appeals from four orders or interlocutory judgments. These are: 

1. Order appointing plaintiff liquidator of the late partnership of 
Margaret Haughery & Co. 

2. Order rendered on petition of liquidator, directing a sale of the 
merchandise and other movable property of partnership. 

3. Order dismissing rule taken by defendants to set aside order of 
sale. 

4. Order rendered on petition of liquidator for sale of immovables, 
machinery, fixtures, and debts due the firm. 


— facts pertinent to the controversy are substantially and briefly 
these : 


On the 29th of June, 1878, a partnership was entered into between 
Margaret Haughery and Bernard Klotz, the plaintiff, to carry on a 
bakery business in this City. The partnership was to continue for a 
period of ten years from the Ist of July, 1878, unless sooner dissolved. 

It was provided in the articles thereof, quoting, that “ in case of the 
death of either partner prior to the date last mentioned, it was agreed 
that the business should be conducted by the survivor for his or her 
benefit, and for that of the legal representatives of such deceased 
partner, for a period of six months from such decease, so as to wind up 
the concern without any detriment thereto; and thereafter, the sur- 
vivor should make and render a true, just and final account of all 
things relating to the business, and a true adjustment and division of 
the stock and profits thereof.” 

Margaret died on the 9th of February, 1882, and the six months 
stipulated in the contract, as above set forth, expired on the 9th of 
August same year, during which time the plaintiff and surviving 
partner continued in charge of the business; and at the end of that 
time the defendants, as executors of the last will of deceased, de- 
manded an account as provided in the partnership articles, when this 
suit was brought by plaintiff to procure his appointment as liquidator, 
and for a settlement of the partnership affairs. 
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The defendants, by exception and answer, opposed the appointment 
of plaintiff as liquidator, denying his legal right to such appointment, 
alleging that the partnership contract provided six months for such 
liquidation, which term had expired and had not been employed for 
that purpose by the plaintiff, but instead thereof, had been used by him 
to conduct the business, not towards a liquidation, but as if the part- 
nership had not terminated by the death of Margaret; and charging 
acts of maladministration in the partnership affairs on the part of 
plaintiff, both before and after her death, which it is unnecessary here 
to recite specifically. 

Article 1138 et seq., C. C., with reference to the appointment of liqui- 
dators, where a member of a commercial partnership dies, we find in 
the chapter of the Code, relating to the administration of vacant and 
intestate successions, and from a perusal of these Articles it is very 
evident that they have no reference to testamentary successions. Thus, 
we find that it is provided by Article 1133, that the surviving partner 
“shall have a right to require that this portion (portion of deceased) 
shall remain with his own to be disposed of for the common profit in 
the ordinary course of trade.” Yet the next Article substantially de- 
clares that such right is granted on the condition that the succession of 
the deceased partner is vacant, or all his heirs are absent and not rep- 
resented. 

And Article 1143, as if to make more clear the intent of the law, 
provides expressly that this right will not be granted if any one of the 
heirs of the deceased is present and opposes it, and accepts the succes- 
sion purely and simply. 

In the case of McKowen vs. McGuire, 15 An. 637, where the executor 
of a deceased partner in a commercial business opposed the appoint- 
ment of the survivor as liquidator of the partnership, it was held ‘ that 
the right of a surviving partner under Articles 1131, 1132 and 1136, C. 
C., (now 1138, 1139 and 1140,) to administer the partnership effects and 
dispose of the same in the ordinary course of trade, is not an absolute 
right, but depends on the consent of the heir, present or represented 
in the State, capable of accepting the succession purely and simply.’’ 

In fact, this view of the law on this point seems to be concurred in by 
the counsel for the plaintiff, for they say in their brief, that “ plaintiff’s 
claim to be appointed liquidator of the partnership of Margaret 
Haughery & Co. is not based upon an express provision of our law ;” 
but they urge his appointment substantially on the ground that the 
interest he has in the settlement and liquidation of the affairs of the 
partnership entitles him to it. 

This is a question, which, in our view, is not to be determined by 
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considerations of expediency, but by the positive provisions of the law 
and the jurisprudence relating thereto. 

Here we find in a testamentary succession a surviving partner of a 
commercial partnership, claiming to be appointed liquidator thereof, 
and his application opposed by the executor of the estate of the de- 
ceased partner ; under this state of facts, where is the authority for his 
appointment? We are pointed to none; onthe contrary, the law cited 
in opposition thereto, and its construction warranting such opposition, 
is virtually acquiesced in by counsel urging the claim. In the absence 
of such authority and in the face of the opposition thereto, and the law 
favoring such opposition, we can find no warrant for the appointment 
in question. 

Independent of the Articles of the Code on the subject, there is 
another consideration that leads us to the same conclusion. It is the 
contract of partnership itself, which became a law unto the parties 
thereto. We have given an extract from that contract, from which it 
will be seen, that provision was made therein for the liquidation of the 
concern by the surviving partner and the term fixed for such liquida- 
tion ; for we so construe the clause above quoted, though such construc- 
tion is opposed to that given by the Judge, who, in his written opinion, 
construes it to mean that the business, for six months after the death of 
one of the partners, was to be continued in the same manner as if no 
such death had occurred. ‘The language of the contract evidently points 
to a liquidation by the survivor within the time therein prescribed. 
What else can reasonably be inferred from the expressions, “ that the 
business should be conducted * * * fora period of six months 
from such decease, so as to wind up the concern without any detriment 
thereto,” and that the survivor “ should make and render a true, just and 
FINAL account of all things relating to the business, and a true adjustment 
and division of the stock and profits thereof?” 

Under that contract the plaintiff had six months to “wind up” the 
concern. That time expired and no liquidation had been effected, and 
so far as the evidence discloses, no effort had been made by him within 
the prescribed time in that direction or to that end. The plaintiff pre- 
sents, therefore, no legal or equitable right to enter upon another term 
of liquidation under an appointment of the court, in the face of the 
opposition thereto by the executors, an opposition not captious, but 
supported by good and sufficient reasons; and plaintiff’s appointment 
as liquidator, under the facts and circumstances shown by the record, 
was not justified and must be set aside. 

It follows, as a corollary from this conclusion, that not having been 
legally appointed liquidator of the partnership affairs and totally with- 
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out legal authority to act as such, the efforts of the plaintiff to sell out 
the property of the partnership, if authorized under any circumstances, 
were unwarranted in this instance, and the rulings or orders of the 
Judge @ quo, sustaining such pretensions, were erroneous. 

It is, therefore, ordered, adjudged and decreed that the several orders 
or interlocutory decrees appealed from be annulled, avoided and 
reversed, and the applications for the same be rejected, and that plain- 
tiff and appellee pay the costs of this appeal. 

Rehearing refused. 








No. 8736. 


CHARLES H. LAWRENCE ET AL. VS. THE POLICE JURY OF PARISH 
oF JEFFERSON, RIGHT BANK. 


In a suit to recover a lot of land by purchasers from one who had donated the land to the 
defendant, on the grounds: 

That the act had not been accepted by the proper party; that the conditions of the donation 
had not been complied with, and the act had not been properly recorded, held : 

That the donee was the Police Jury of the Parish of Jefferson, Right Bank; that the formal 
acceptance of the President of this body and the taking possession of the property and 
its continuous use by the. donee, was a complete acceptance; that the building of 
a jail for the confinement of prisoners arrested in the parish fulfilled the condition of the 
the act, which was that the property should be used for parish purposes; that the omis- 
sion to register the renunciation of the wife of the donor accompanying the donation did 
not invalidate the registry of the donation. 


PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Hahn, J. 


Chas. S. Rice and A. EF. Billings for Plaintiffs and Appellees : 


1. The Parish of Jefferson having two Police Juries, the Police Jury for the Right Bank was 
without lawful authority to accept a donation of immovables made to the parish. C.C. 
1549, 1540; Acts of 1858, p. 103; C. C. 1537. 

The seat of justice for the Parish of Jefferson having been fixed by the parish authorities 

in 1874, the law positively prohibited its removal thereafter: hence the donation in question 

was necessarily inoperative. Rev. Stats. Section 2746; C. C. 1527, 2031. The prohibition 
is emphasized by Article 250 of the present State Constitution. An impossible condition 

attached to a donation renders the donation void. C. C. 2031. 

3. The utter failure and the evident legal and pecuniary inability of the Parish of Jeffer- 
son to comply with the conditions of the donation, render it void. 2 An. 174. 

4. The act of donation must be registered at length in the proper book or books in the office 
of the registrar. A certificate to the effect that such and such an act of donation was 
executed, and that the donor's wife renounced, is not enough to satisfy the law. 23 An. 
533; 34 An. 313, 314; C. C. 1554, 1537; 20 An. 571; 26 An. 534; 22 An. 398. 

5. The husband can make no conveyance, inter vivos, by gratuitous title, of the immovables 
of the community. C.C. 2404; 21 A. 217, 218. 
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J. D. Coleman and S. 8. Carlisle for Defendant and Appellant : 


The act of donation is in every respect complete. The donee is the Parish of Jefferson, Right 
Bank, and the acceptance is by the same authentic act as is the donation. 

As against the donor and those holding ander him registry is not necessary. C. C. 1557. 

With an execnted donation, express acceptance is not necessary. C. C. 1541. 

The wife, who appears in a donation by the husband, and renounces her rights, is estopped 
from questioning either her own or her husband’s aet. 22 An. 398. 

All parties in interest must be cited in an action to annul a contract of donation. 23 A. 388. 

The reeitative part or preamble of an act forms no part of the obligations of the donee, where 
the said obligations are specifically declared in the act. 

An action to annul a donation for non-performance of potestative conditions is prescribed 
in five years. C. C. 1566, 3542. , 





The opinion of the Court was delivered by 

Topp, J. The plaintiffs sue to recover a square of ground situated 
in the village of Mechanickham, Parish of Jefferson, deseribed as 
square No. 8, and to annul a donation previously made of the property 
by one Dolhonde. 

The plaintiffs allege that they acquired the square or lot by purchase 
from Dolhonde subsequently to the date of his donation. 

The answer admits the donation and possession and use of the prop- 
erty by the donee, and denies that any cause for its revocation exists. 

This answer was filed after the exceptions to the suit were over- 
ruled, which exceptions, under the conclusions we have reached tonch- 
ing the merits of the controversy, we deem it unnecessary farther to 
notice. 

The grounds relied on to annul or revoke the donation, as set forth 
in the petition, are substantially these : 

1. That the property has never been accepted by the donee. 

2. That the terms and conditions of the donation have never been 
fulfilled or complied with. 

3. That the act of donation was not properly registered. 

First. It is manifest, both from the act of donation and the declar- 
ations in the deed under which the plaintiffs claim, that the donation 
was made to the Police Jury of the Parish of Jefferson, Right Bank. 
The donation was formally accepted by the President of that body, 
and possession taken by the donee, and continued possession acknowl- 
edged by the allegations of the petition. Such acceptance was 
complete. 

Second. The conditions, and the only ones declared in the act of 
donation, are the following, quoting : 

‘First. That the land hereby donated shall not be used for any 
other purpose except those relating strictly to the use of the parish. 

“Second. That if, from any future causes or enactments, their use 
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as such be discontinued, then the ground and that only shall revert 
back te him, the said Pierre Leonce Dolhende, or to his heirs, without 
any encumbrance whatsoever; or, in liew thereof, the sum of two 
thousand dollars.” 

The evidence shows that a jail was erected on the lot, which was 
used for the purpose of confining or detaining prisoners, which destin- 
ation and use ef the lot was strictly for parish purposes and a compli- 
ance with the terms of the act. There was no obligation assumed in 
the act on the part of the Police Jury to erect a courthouse or to estab- 
lish the seat of justice for the parish there. 

The donor, in the years that elapsed after the donation, never com- 
plained to the Police Jury that the property was not being properly 
used or was not used as contemplated by the donation, and never 
required that it should be put te other uses. 

The parol testimony to show other conditions beyond those ex- 
pressed in the writing, or the opinions of the donor respecting the 
same, was improperly admitted ; but this testimony does not establish 
the grounds for the revocation on which the plaintiffs rely. 

Third. The donation was registered ; the only omission charged in 
this respect relating to the renunciatien of the donor's wife annexed to 
the act. This omission was wholly immaterial; and even the certifi- 
cate of the wife’s renunciation, which was recorded, was unnecessary. 

We do not consider the point relating to the property donated being 
community property and the donor being without right to convey by 
gratuitous title only one undivided half of the lot, for the reason that 
no such issue is raised by the pleadings and is urged only in argument. 

We have carefully reviewed the whole evidence, and we find no 
ground whatever upon which plaintiffs can base a claim to recover the 
lot in question. Their claim is unfounded. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed, and it is now 
ordered, adjudged and decreed that the plaintiffs’ demand be rejected 
at their costs in both Courts.  ™ 








No. 8907. 
Tue State or LovisiaNA £x REL. N. J. Percut, ARCHBISHOP, ET AL. 
vs. F. B. EARHART, JUDGE AD HOC. 


A mandamus does not lie to compel an attorney appointed Judge ad hoe to try a cause in 
which the District Judge has recused himself, when the question of the validity of the 
recusation, which involves that of the legality of the appointment of the Judge ad hoe, is 
pending, on a suspensive appeal, before the appellate court. 


A PPLICATION for a Mandamus. 
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P. E. Théard & Sons, J. H. Isley and Bérault & Legendre for the 
Relators. 


E. N. Pugh and R. N. Sims for the Respondent. 





The opinion of the Court was delivered by 

BerMupeEz, C.J. This is an application for a mandamus, to compel 
a Judge ad hoc to take cognizance of and pass upon a case which he 
was appointed to determine, but which he has refused to consider, on 
the ground that his appointment is a nullity. 

It appears that asuit having been brought before the Twenty-second 
Judicial District Court for the Parish of Ascension against N. J. 
Perché, Arehbishop, et al., the Judge of that court recused himself. 

Subsequently, on the suggestion of an amicus curiae, the Judge re- 
scinded the order of recusation. Thereupon, the plaintiffs in the suit 
applied to the same Judge and obtained from him a suspensive appeal 
from the rescinding order and gave the required bond. 

Subsequently, the defendants in the case, noticing that the District 
Judge had failed to appoint a Judge ad hoc to act in his place, applied, 
contradictorily with parties having an adverse interest, for the appoint- 
mentofone. After hearing, the District Judge appointed F. B. Earhart, 
an attorney-at-law possessing the legal requirements, who accepted 
the trust and qualified accordingly. 

The case appearing before him for trial, the plaintiffs therein ob- 
jected to his action over the same, on the ground of the nullity of his 
appointment. The Judge ad hoc sustained the objection and refused 
to proceed with the trial of the cause which he had been appointed to 
decide. 

Hence, the application, now before this Court, to set him in motion. 

The defendant substantially urges in opposition : 

1. That the application is made here by F. X. Leray, bishop, etc., 
who is not a party to the proceedings in the lower court. 

2. That the decree made by the Judge ad hoc, being a judgment 
which can be appealed from, a mandamus does not lie in the premises. 

3. That the judgment was correctly rendered, and that this Court 
cannot direct the trial and determination of a cause by one on whom 
no judicial power has been vested to that end. 


I. 
The petition is made on the relation: Ist, of F. X. Leray, bishop, 
co-adjutor and administrator of the temporal affairs of the diocese of 


New Orleans, vice the Right Reverend N. J. Perché, who has ceased to 
be such ; and 2d, of F. X. Cuppens, curate, etc. 
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The fact that Bishop Leray has succeeded Archbishop Perché, as 
stated, is sworn to and is not denied. It must then be taken for true. 
If Bishop Leray be such successor, his right to stand in place of Areh- 
bishop Perché, in the litigation, cannot be disputed. 

Even were it otherwise, the other relator, Reverend Cuppens, was 
and still is a party to the suit in the lower court. The application 
could have been made in his name alone. 


II. 


The view which we have taken of this matter renders it unnecessary 
to determine whether the refusal of the attorney appointed to try the 
case is a judgment which, to be reviewed, should be appealed from. 


III. 


The suspensive appeal taken from the order revoking the Judge’s 
recusation maintains things in the statu quo. Of necessity it debars 
an inquiry into and determination of the question, which it involves, 
of the legality of the Judge’s recusation and of the validity of the 
appointment of the attorney to act as Judge ad hoc. 

In view of the consequences which would attend the granting of the 
mandamus, should the recusation be hereafter declared to have been 
improperly entered, it is eminently proper that it be not allowed. 

The application is dismissed. 

Rehearing refused. 








No. 8912. 


THE STaTE OF LOUISIANA EX REL. Gus. HUNTER vs. R. BREWSTER, 
CRIMINAL SHERIFF. 


The fact that a grand jury has found a bill for a capital offense is of itself a sufficient pre- 
sumption of guilt to preclude any inquiry into the merits of the prisoner's case upon a 
habeas corpus, or upon an application to be bailed. 

The constitutional provision that all persons shall be bailable, unless for capital offences, 
where the proof is evident, or the presumption great, is common to every Constitution 
this State has had, and ita uniform judicial interpretation has been that the finding of a 
bill for a capital offence creates a presumption of guilt, sufficiently strong to preclude 
further inquiry into the merits of the prisoner's defence on an application for bail, and 
this presumption extends to all purposes except to that of a fair and impartial trial before 
a petit jury. 


A PPLICATION for a Writ of Habeas Corpus. 





Lionel Adams and Wm. L. Evans for the Relator. 
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The opinion of the Court was delivered by 

MANNING, J. Gus. Hunter, the relator, and one Kane, have been 
indicted for the murder of John Leahey. The two prisoners, having 
been brought to the bar of the lower court on the 25th of last month 
for trial, a continuance was asked on the part of Kane, and was 
granted until the 14th of the present month, May. Hunter insisted on 
atrial. The court refused to proceed with the trial of Hunter, for the 
reason that practically it would operate a severance, and the trial of 
both was continued until the day above named, and they were re- 
manded to prison. 

Hunter has applied to this Court for a writ of habeas corpus, alleging 
that he is entitled to be bailed, because the proof of his guilt is not 
evident nor the presumption thereof great. To substantiate his alle- 
gation, he has introduced the testimony of a number of witnesses, 
taken in writing before the committing magistrate. 

The provision of our present Constitution is: all persons shall be 
bailable by sufficient sureties, unless for capital offences where the 
proof is evident or the presumption great, or unless after conviction 
for any crime or offence punishable with death or imprisonment at 
hard labor. Art. 9. 

The grand jury, in finding a bill of indictment, always acts upon 
evidence taken in secret, usually given viva voce, and never preserved. 
It is not pretended that the witnesses, whose testimony was taken 
before the committing magistrate and is offered here, are the witnesses 
upon whose testimony the grand jury found the bill. On the contrary, 
we were given to understand in the oral argument that the prisoner 
did not know who were the witnesses that appeared before the grand 
jury, and the prosecuting officer of the State stated as a reason why 
the names of these witnesses were not indorsed upon the bill, that it 
was a necessary precaution to insure their attendance and their safety. 
A lamentable condition of affairs truly, equally humiliating and 
alarming. 

If we should act upon the testimony of those witnesses who ap- 
peared before the committing magistrate alone, and find therefrom 
that the proof was not evident nor the presumption great, we should 
assume that the grand jury found the bill upon insufficient evidence, 
or that other witnesses who appeared before them were not to be be- 
lieved. The fact that a grand jury has found a bill against a person 
for a capital offence is of itself a sufficient presumption of guilt to pre- 
clude any inquiry into the merits of the prisoner’s case upon a habeas 
corpus. And this in no respect trenches upon that fundamental rule 
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which lies at the root of criminal law and jurisprudence, that every 
one is presumed to be innocent until he is proved to have been guilty. 

In Territory vs. Benoit, 1 Mart. 142, where the prisoner moved to be 
admitted to bail after the grand jury had found a bill against him for 
an assault with intent to murder, the Court met it with an emphatic 
refusal. ‘It cannot be done,” said the Court. ‘“ Bai) is never allowed 
in offences punishable by death, when the proof is evident or the pre- 
sumption great. * * * The Judges cannot help considering the 
finding of a grand jury as too great a presumption of the defendant’s 
guilt to bail him.” 

It cannot be said this ruling is inapplicable because made before a 
constitutional provision was adopted, such as we now have. It will 
be observed the Court use the identical language, afterwards inserted 
in our several Constitutions, and upon which reliance is placed to 
justify bail in the present case. All of our Constitutions have con- 
tained the same provision. Const. of 1812, Art. VI, Sec. 19; Const. 
of 1845, Art. 108; Const. of 1852, Art. 104; Const. of 1868, Art. 7; 
Const. of 1879, Art. 9. 

The subject was exhaustively treated in State vs. Merrick, 10 Ann. 
424, a case full of valuable instruction which to all appearance is much 
needed just now, where the refusal of the District Judge to bail a pris- 
oner after he had been indicted for a capital offence was sustained. 
The Court there say, that although the propriety of admitting to bail 
prisoners accused of crime is entrusted to the sound discretion of 
Judges, yet the fact that the grand jury have found a bill for a capital 
offence is generally considered a presumption of guilt, sufficiently 
strong to shut out any further inquiry into the merits of his defence, 
and that “‘no such inquiry has ever been permitted, except upon the 
suggestion of circumstances of the most special and extraordinary 
character.” 

The spectacle of persons, under indictment for murder, walking at 
large before any trial has been had, could not be seen when the dis- 
cretion of the lower judges was guided and controlled by the cardinal 
principle enunciated so explicitly in the two cases we have cited—a 
principle never abraded nor modified by any decision of this Court. 
The law is the same now as then, and the interpretation of it has 
always been uniform. 

Nor is it elsewhere. In North Carolina it was held, “after bill 
found, a defendant is presumed to be guilty to most if not all purposes 
except that of a fair and impartial trial before a petit jury. This pre- 
sumption is so strong that in the case of a capital felony, the party 
cannot be let to bail.” State vs. Mills, 2 Dev. 421. 
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In Iowa the Court say, “‘ a prisoner under an indictment for murder 
cannot, as a matter of right, claim to be admitted to bail on habeas 
corpus. An indictment furnishes no presumption of guilt against a 
prisoner when he is upon his trial, but so far as it regards all interme- 
diate proceedings between the indictment and the trial, it furnishes 
the very strongest presumption of guilt.” Hight vs. U.S., Morris Rep. 

And lest it may be supposed that these Courts are not controlled by 
an organic law resembling ours upon this matter, it may be well to 
state that the Constitutions of these two States, as indeed do most of 
the American States, contain a provision identical with our own. 

After Burr’s indictment, on application to be admitted to bail, he 
proposed to shew that the bill had been found on perjured testimony, 
but Marshall, C. J., said it was inadmissible after indictment found, 
and refused to let him to bail. 

In U. S. vs. Ruse, 3 Wash. C. C. Rep. 224, the defendant being in- 
dicted for piracy, his counsel proposed to introduce evidence to shew 
that he ought to be bailed, but the Court refused, saying, “ the bill of 
indictment being found, we do not feel ourselves at liberty to inquire 
into the evidence against him.” 

In New York, where there is no constitutional provision on the 
subject, the English practice prevails of denying bail after indictment 
found, although the power of the Court to admit to bail in such case 
is not understood to be denied. 

Where there has been a trial before a petit jury, who failed to agree, 
the rule is relaxed, because in that case the presumption of guilt, 
arising from the finding a bill by the grand jury, is counterbalanced 
by the contrary presumption arising from the failure of a petit jury to 
convict. But even this is not universal, for in Ohio the mere disagree- 
ment of the petit jury does not entitle the prisoner to be bailed. State 
vs. Simmons, 19 Ohio, 139. See the whole subject treated in Hurd on 
Habeas Corpus, 427. 

There are other circumstances which justify admission to bail after 
indictment. Thus it was held in California that bail might be taken 
after indictment in capital cases where the public prosecutor admits 
that the evidence to be produced will not warrant a conviction for a 
capital offence, or where he admits facts from which it is evident that 
no such conviction can result. So when the trial of the prisoner is 
unreasonably delayed by postponing it from term to term. People vs. 
Tinder, 19 Cal. 540. 

The cases here given as instances or illustrations of the circum- 
stances, under which bail in capital cases will be permitted, shew 
within what narrow limits the permission is confined, and stamp the 
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expression of this Court in 10th Annual, already cited, with the indu- 
bitable seal of recognised authority, ¢. ¢., no inquiry into the defence 
will be permitted, after indictment for a capital crime, except under 
special and extraordinary circumstances. 

No circumstances whatever appear in the application of the relator 
to take it out ef the ordinary reutine of criminal proceedings, but it 
was apparent in the oral argument that the words ef the Constitution 
touching the right te bail, unless where the proof is evident or the 
presumption great, were supposed te have relaxed in some sort a rule 
of very general prevalence. This constitutional provision is not pecu- 
liar tous. It has leng existed here and elsewhere, and its meaning is 
settled beyond controversy. “ 

As te the refusal of the lower Judge te put the relator on his trial 
at once, for the reason that it would eperate a severance, it can form 
no ground for admissien te bail, when the postponement of the trial 
is for so short a time as in this case, even if it could under more rigo- 
rous circumstances. 

It is therefore ordered that the writ is discharged at the relator’s 
costs. 








No. 8696. 


Mrs. ANN JAMISON Vs. PATRICK SMITH. 


Ie a petitery action where the defendant sets up ne title to the preperty in himself, nor out- 
standing title in another, but merely denies the title of the plaintiff, plaintiff is not bound 
to show a perfect title against all the world te entitle him to recever. 

This rule is subject te modification where the plaintiff offers evidence which shows an interest 
of the defendant in the preperty. 

An irregularity in the transfer ef minors’ property may be ratified by him after his majority. 
And such ratification may be inferred from long, continued silence and inaction on his 
part touching the property. 

Where a person's home was in this city, where his mother and nearest relatives alse resided, 
and he left his home during the late war and jeined the army, never returned and never 
was heard of afterwards, the lapse of time and absence under said circumstances are 
sufficient te te the p ption of his death. 





PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


T. J. Semmes & Payne for Plaintiff and Appellee: 


No evidence admissible to prove title in defendant under general issue. Draper vs. Richards, 
20 An. 306; Well vs. St. Dizier, 9 An. 120. 
77 

















610 SUPREME COURT OF LOUISIANA, 





Jamison vs. Smith. 





Defendant who, though alleging title, does not state its character or derivation, is considered 
as a mere trespasser, against whom plaintiff need only show an apparent title. 9 Rob. 
215; 10 R. 510. 

From a possessor withont title a joint owner may recover the whole undivided property. 3 
La. 134; 6 An. 232; 31 An. 74. 

From a possessor without title revenues should be granted up to time plaintiff is put in pos- 
session. 28 An. 694. 

The sale of immovables belonging to a minor, though null and void, may be ratified by im- 
plication by the minor after majority, or be protected by prescription. 3 An. 328; 4 R. 8; 
6 An. 606. 


E. D. White and James Timony for Defendants and Appellants : 


1. Ina petitory action the plaintiff must make out his title, otherwise the possessor, who- 
ever he be, shall be discharged the demand. C. P. Art. 44. 

2. In such acase plaintiff must recover, not by the weakness of his adversary’s title, but the 
strength of hisown. 113 An. 546; 15 An. 454. 

3. In such an action plaintiff must show title, and make it out satisfactory on all points, 
both as to title and identity. Murray vs. Bossier, 10 An. 293; Hemken vs. Britton, 12 R. 
46 ; Carraby vs. LeBreton, 1 R. 242. 

4. Every transfer of immovable property must be in writing. C.C. 2275, 2440. 





The opinion of the Coart was delivered by 

Topp, J. This is a petitory action, in which the plaintiff claims to 
be owner of the following property in the City of New Orleans, viz: 

“ A certain lot of ground with all the buildings thereon, situated on 
Camp street, between St. Joseph and Julia streets, in the First Dis- 
trict of this city, known as No. 200 Camp street, measuring 19 feet 
front on Camp street, by 175 feet in depth, and adjoining a lot of 
ground described in an act of sale from David Siddle and Samuel 
Stewart to Mrs. Rebecca Johnson, widow of Thomas Stackhouse, 
before Wm. Christy, Notary Public, on the 20th July, 1852.” 

The defendant Smith, who was in possession of the property as 

‘lessee, called in his lessor to defend the suit. This lessor was John 
A. Turnell, who having died, the appellant herein, representing some 
of his minor heirs and other heirs of age, appeared and answered. 
They set up no title in themselves or their ancestor, Turnell, but 
pleaded the general denial. 

There was judgment recognizing the plaintiff as owner of five- 
twelfths of the property, with proportionate rent up to the Ist of 
January, 1880, and from this judgment the tutor of the minor heirs of 
Turnell has appealed. 

The plaintiff asks an amendment of the judgment, decreeing her to 
be the sole owner of the entire property and to be put in possession 
of the same, and to recover rent up to the delivery of possession. 

The evidence establishes that the plaintiff’s father, Thomas Stack- 
house, died in possession of the property in controversy. That the 
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same was acquired during the existence of the community that resulted 
from his marriage with plaintiff’s mother. Thomas Stackhouse was 
twice married, and left at his death two children by his first marriage, 
and three by his second, and also a surviving widow, the mother of 
the plaintiff. 

Sometime after the death of Thomas Stackhouse, his heirs, some of 
them minors, acting through their tutor, and his widow and executors, 
entered into an act of settlement, by which all the property of his suc- 
cession and of the community purports to have been conveyed to the 
widow, and all right thereto relinquished on the part of the heirs. 

Under this act the widow asserted title to the property in contro- 
versy up to the time of her death, which occurred in 1864, and plain- 
tiffin this suit claims to be owner thereof by inheritance from her 
mother, as her sole heir. 

Her pretensions are resisted on two grounds : 

1. That the property described and claimed in the suit has not 
been identified as property that ever belonged to the father and 
mother of plaintiff. 

2. That the act of settlement under which the conveyance was 
made to plaintiff’s mother, was without effect and void, as all the 
heirs of Thomas Stackhouse, who, at the time of such conveyance, 
were all, save one, minors, and to the extent of their interest passed 
no title. 

The parties making this defense being the descendants of Margaret 
Stackhouse, a child of the first marriage, who married John A. Turnell. 

1. The District Judge properly held that the property was suffi- 
ciently identified. It is unnecessary to give specifically the reasons 
justifying such conclusion. 

2. We think that the Judge of the first instance was also correct in 
holding that the act of settlement mentioned was void, so far, at least, 
as to the interests of the then minor heirs of Margaret Stackhouse, 
attempted to be conveyed therein by their natural tutor, John A. 
Turnell. We do not think these heirs occupy the positition of tres- 
passers in this suit. It is true that their answer was a general denial 
only, without averment of title in themselves, and under the general 
rule they might be precluded from attacking an apparent or prima 
facie title opposed to them ; but in this instance the plaintiff offered 
in evidence, and relied on as the chief muniment of her title, an in- 
strument which showed the original right of these parties to the prop- 
erty, and on its face disclosed that such right had not been divested, at 
least, by that act. Under these circumstances they could urge the 
nullities apparent in it. It gave a color of right to the character of 
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their possession, and relieved them of the imputation of being mere 
trespassers. We think there is no room, under the evidenee and 
pleadings, to question their right to be considered as the deseendants 
and heirs of Margaret Stackhouse. Of course, it needs no words to 
show that the attempt of a natural tuter, whieh was the eapacity in 
which John A. Turnell acted at the time, to convey, without the au- 
thorization or order of a Judge, or the advice of a family meeting, the 
interests of his wards in immovable property is, as to them, without 
effect, and a nullity that eould be urged by them at any time within 
the prescriptible term. 

Whilst holding these views as to the heirs of Margaret Stackhouse, 
so far as relates to their interest in the property, we think the Judge 
erred in allowing these parties to invoke in their own behalf the 
nullities in the settlement or conveyance, as relating te and affecting 
the interest of Thomas Stackhonse, one of the children of the second 
marriage, in the property, and permitting and providing by his decree 
that such nullities as to this interest should enure indirectly to their 
benefit, by permitting them to hold and possess this interest. This 
Thomas Stackhouse was a german brother of the plaintiff, a minor at 
the time of said settlement, and represented therein by his tutor, 
through whom a conveyance of his interest in the property was made 
to his mother. Although this conveyance was null, yet it was of that 
elass of nullities that Thomas Stackhouse could have ratified. He 
lived many years here after he attained his majority and never set up 
any claim to the property, and by his silence and inaction must be 
presumed to have ratified the settlement in question. He is no party 
to this suit, and there is no right in the parties defending the suit to 
champion his elaims and oppose them to plaintiff’s demands. They 
cannot justify their possession of the property under the cover of such 
claim. 

Thomas Stackhouse, were he living at the time of the trial of this 
cause in the District Court, would have been over fifty years of age. 
He left this city in 1863, and has never returned and never been heard 
from. We think the circumstances under which he left and the lapse 
of time since his disappearance fully justify the presumption of his 
death. It is true that time sufficient has not elapsed to give rise of 
itself, apart from attending circumstances, under the Articles of the 
Code, to the presumption of death. But the Code does not establish 
any arbitrary rule on the subject. It has been frequently held that 
the time for the establishment of the presumption of death, on account 
of absence, is not absolutely fixed and immutable, but is subject to be 
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modified according to the circumstances attending such absence. The 
lapse of time is but a circumstance to be considered in conjunction 
with other circumstances. Thus, a disappearance for a time under 
peculiar circumstances might produce a conviction of death, where or- 
dinarily no such conclusion would follow or exist. As formerly said 
by this Court, “it is essentially within the province of the Judge to 
draw the line of distinction, by the exercise of a sound discretion, 
founded on the facts of each particular case.” Sue. Vogel, 16 An. 139; 
34 An. 848; C. C. 2288. 

In this case Thomas Stackhouse had lived in this city all his life, till 
past the age of thirty. It was the place of his birth, and his only home 
and that of his mother and nearest relatives. He left during the ex- 
istence of the late war between the States, a war which continued for 
years after his departure, and was attended with great destruction of 
human life. He joined one of the armies in the field. It seems abso- 
Iutely certain that, had he survived the war, he would have returned 
to his home, or, at least, would have conveyed tidings to his expectant 
relatives that he still lived. He never came back; he was never 
heard of afterwards. We must presume heisdead. Such is the moral 
conviction, and upon such conviction courts are authorized to act. 9 
Barbour, 595; 11 Barbour, 527; 4 N. Y. 259; 18 Johnson, 141; 13 
Ves. 362; Park, Ins., 644; 1 Keen, 238; 1 Rawle, 373; 14 Sim. 28, 277 ; 
1 Hall, N. P., 242; Best, 59, 192, 238; 1 Hall, 550; 62 Mo. 26. 

The conveyance under which his mother and plaintiff’s mother ae- 
quired his interest in the property, being held valid from implied rati- 
fication on his part, effect should have been given toit. If Thomas 
Stackhouse survived his mother, then he inherited equally with the 
plaintiff, his german sister, their mother’s entire interest in the prop- 
erty, and that interest therein, at his death, passed to the plaintiff and 
the descendants of her half sister Margaret Stackhouse, Mrs. Turnell, 
who inherited such interest with the plaintiff, in the proportions de- 
termined by the law adjusting the respective rights of brothers and 
sisters of the whole blood, or of the half blood, or their descendants. 

Whilst the lapse of time and the circumstances mentioned justify 
the presumption of the death of Thomas Stackhouse, they do not es- 
tablish the presumption that he died before his mother, and the lack 
of such presumption legally fixes his death after that of his mother. 

When Mrs. Stackhouse, plaintiff ’s mother, died, the respective inter- 
ests of the parties, according to the estimate made by the District 
Judge, which we have examined and found correct, was as follows : 


Ann, (platmti® ) ahave.........ccccccccccccccccccccscccces 5-12 
Thomas Stackhonse, share............ .---seeceeecceees 5-12 
Heirs of Margaret, (defendants) share.............--..-- 1-6 
























































614 SUPREME COURT OF LOUISIANA, 





Jamison vs. Smith. 





Upon Thomas’ death the plaintiff, as his sister of the whole blood, 
inherited one-half of his share, equal to 5-24, and an equal portion in 
the other half, that is, the half of 5-24, equal to 5-48. This added to 
plaintiff’s 5-12, held by her at her mother’s death, would make her 
entire share or interest 35-48 of the whole property. 

The descendants of Margaret Stackhouse, the defendants herein, at 
the same time (at Mrs. Stackhouse’s death) owned, according to the 
same estimate made by the lower Judge, 1-6 of the property. To this 
must be added 5—48, their interest in the share of Thomas Stackhouse, 
the half brother of their ancestress, Margaret, which make their entire 
interest 13-48 of the property. 

There must be a corresponding change made in the proportion of 
the rent to which the plaintiff is entitled. There was rent owing by 
the defendant and lessee, Smith, when the suit was instituted, $140; 
of this amount, according to the interest of the plaintiff in the prop- 
erty now recognized, plaintiff would be entitled to recover $101.85, 
instead of $46.66 allowed by the Judge a quo. She is not entitled to 
recover rent from a subsequent period to the one mentioned, because 
the rent is recoverable from the possessor, and it is not shown that 
Smith’s possession continued after the suit was brought. A proper 
reservation for any additional rent than that allowed was made in the 
judgment of the District Court. 

We think the plaintiff is entitled to be put in possession of the prop- 
erty to the extent of her interest in the same now recognized. The 
possession to this extent and, in fact, the entire possession, has been 
in the adverse party, and there is no reason why this possession, at 
least to the extent of plaintiff’s rights, should not yield to her superior 
claim. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be amended by decreeing plaintiff the owner of 35-48 — 
of the property in controversy, and that she be put in possession of 
her said interest, and recover rent therefor to the amount of $101.85, 
with a reservation of her claim for further rent from and after the date 
to which it is now allowed, and as thus amended the judgment is 
affirmed, defendants to pay costs of both Courts. 

Bermudez, C. J., recused, having been of counsel. 
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° No. 8730. 


JacQuEs Levy vs. THE LOUISVILLE & NASHVILLE RAILROAD Co. 


Plaintiff shipped four carloads of mules from St. Louis to New Orleans, on the Iron Moun- 


tain Railroad and its connecting lines, consigned to Marx Levy. Defendant received the 
mules, as common carrier, at Mobile. Being unable to forward over its own line, owing to 
interruption, defendant forwarded the mules via Meridian and Jackson, in its own name 
and consigned to itself, received the mules in New Orleans, made delivery to the original 
consignee, and collected the freight and charges as due to itself, and in all respects dealt 
with the consignee as if it had been the actual carrier. By such conduct defendant made 
the lines, over which the mules were transported pro hae vice, its own, and subjected 
itself to the responsibilities of an actual carrier for damages suffered by the mules en 
route. Although defendant, on paying, may have its recourse against the actual carriers, 
it seems not to be a case for call in warranty, within the meaning of Art. 379, C. P.; and, 
at all events, there is failure of proof fixing the fault on the particular carrier called in 
warranty. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


Wm. F. & D. C. Mellen and Julius Aroni for Plaintiff and Appellee : 


The manner in which defendant received and detained at Mobile the property in ques- 
tion gave rise to an implied contract between plaintiff and defendant, that defendant 
would, as a common carrier, transport that property to New Orleans and there deliver it 
in good condition to plaintiff's consignee. Bank ef Kentucky vs. Express Co., 93 U.S. 
174. 

The employment by defendant of the Mobile and Ohio Railroad Company, the Vicksburg 
and Meridian Railroad Company, and the Chicago, St. Louis and New Orleans Railroad 
Company, to carry the property by way of Meridian and Jackson, Mississippi, to New 
Orleans, and there deliver it to itself (defendant), as its own consignee, these lines of road 
looking to defendant only for compensation, and defendant paying them for the carriage 
of the property, created the relation of principal and agent between defendant and the 
carrying lines. Ib. 

There was no privity of contract between plaintiff and those carrying lines; they had no 
claim on plaintiff for compensation, and plaintiff had no right of action against any of 
them for damage. As to them, defendant was the contracting party and the owner of 
the property. 

Defendant received the property for transportation, kept it a week in its contro] and pos- 
session, paid the feed and stable bills meanwhile, employed the Mobile and Ohio, the 
Vicksburg and Meridian, and the Chicago, St. Louis and New Orleans roads, to carry the 
property from Mobile to New Orleans, consigned by itself-to itself, instructed the last of 
the three lines (the Jackson) to hold it until orders from defendant were shown, and 
presented its bills in favor of itself alone, on its own bill heads, to plaintiff's consignee, in 
which it charged for transportation of the property, refused delivery until paid in cur- 
rency, received the currency, gave the order on the Jackson road for delivery to plaintiff, 
paid the Jackson road for its services ; and when plaintiff suggested that the property be 
brought from Mobile by one route, defendant replied that it knew its own business, and 
sent the property off by another route, without the consent or knowledge of plaintiff, it 
is estopped from its effort to make the three carrying lines agents of the plaintiff, and 
from denying that they were its own agents. 

Even if, as claimed in defendant's brief, that it acted only as a forwarding agent of defend- 
ant, its liability was not thereby lessened or changed. For, ‘unless forbidden by its 
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charter, a railroad company may contract for a shipment over connecting lines, and having 
done 80, is liable in all respects upon them as upon its own line.” Railway Company vs. 
McCarthy, 96 U. S. Reps. 258. 

The facts show that the actual carriers employed were not competent for the purposes of 
the employment, and were guilty of the most culpable and cruel negligence, and therefore 
such employment of such agencies does not absolve defendant from its liability in the 
premises. 

The property was received and taken away by plaintiff only after protest. Payment of 
charzes was made under protest. The cause of action had already arisen. 

The oaly object of a notice tv defeudant of the injury would have been to enable the party 
responsible to preveat loss. In this case notice was given within a reasonable time; but 
no notice could have prevented the loss that did occur. Tardos vs. Chicago, St. Louis 
and New Orleans Railroad Company, O. B. 57, pp. 278 and 279. 


Bayne d& Denégre for Defendants and Appellants : 


The defendant cannot be held liable to plaintiff ia such a case as this, where there is no 
contract with said defendant, nor any actual carriage of the property. 

The evidence shows that fuur cars were engaged in St. Louis from the St. Louis, Iron 
Mountain and Southern Railroad Company, aud twenty or twenty-one mules were placed 
in each car, destined to New Orleans; but there is no evidence of any contract for trans- 
portation by any particular lines of railroad; but it is shown that the mules were 
transported in the same cars over the St. Louis, Iron Mountain and Southern Railroad to 
Columbus, Kentucky, and from there over Mobile and Qhio Railroad to Mobile; then 
returned on this road to Meridian; on the Vicksburg and Southern to Jackson, Miss., 
and on the Chicago, St. Louis aud New Orleans Railroad to New Orleans. The Louisville 
aud Nashville Railroad never assumed the relation of carrier to plaintiff, and is not liable 
tohim. The Company only acted as furwarding agent for plaintiff, and this agency resulted 
from plaintiff's request to have the mules forwarded, and from the law and necessity. 
Hutchinson on Carriers, Sec. 643, p. 376 ; Story on Agency, Sec. 118. 

The defendant haviug selected a proper carrier, fully responsible, and in all respects com- 
petent for the service, has discharged any obligation upon them, and plaintiff s recourse, 
if any, is upon the actual carriers. Pratt vs. Railroad Company, 95 United States Reporte, 
43; Michigan Central RK. R. vs. Myrick, Supreme Court of United States, January, 1883, 
Central Law Journal, vol. 16; Tardos vs. Chicago, St. Louis and New Orleans Railroad, 
La. Supreme Court, not yet reported. 

When propérty is received and taken away by the consiguee without objection, it is con- 
clusive evidence of his being satisfied. He ought to refuse to receive the property till it 
has been examined, and inform the carrier. In this case he takes the property without 
objection, and gives no notice uf sickness or injury to the mules for several days, and under 
such circumstances should not recover damages. Monro vs. Owners of Ship Baltic, 1 
Martin Rep. 196. 

If there is any liability fur damages it must be on the part of the Chicago, St. Louis and 
New Orleans Railroad Company—the actual carrier. Under Section 4386 of Revised 
Statutes of the United States, this Company is chargeable with the time the mules may 
have been on connecting lines, and the failure to perform the statutory duty imposed is 
negligence. Thomson on Negligence, vol. 2, p. 1232, notes. 


L. E. Simonds for the Chicago, St. Louis and New Orleans Railroad 


Co., called in Warranty. 


The opinion of the Court was delivered hy 
FENNER, J. The plaintiff shipped four carloads of mules from St. 


Louis to New Orleans on the St. Louis, Iron Mountain & Southern 
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Railroad and its connecting lines. Over the first named road and the 
Mobile & Ohio road the mules were transported to Mobile, Ala., and 
there delivered to, and received by, the defendant, as the last connect- 
ing carrier. Owing to damage to its road by storm, defendant was 
unable to forward the mules over its own line. After several days 
detention in Mobile, defendant shipped the mules, in its own name 
and consigned to itself, to New Orleans, via Meridian and Jackson, 
Mississippi, over the Mobile & Ohio, the Vicksburg & Southern, and 
the Chicago, St. Louis & New Orleans Railroads. 

On arrival at New Orleans, defendant notified the original consignee, 
Marx Levy; defendant collected the freight and charges from him ; 
defendant delivered, or caused to be delivered, the mules to him. The 
consignee had no dealings with anybody but the defendant, which 
itself assumed to be exclusively charged with, and responsible for the 
mules. 

The evidence satisfies us that the mules were received by defendant 
and left Mobile in good condition, and that, on the long trip of sixty- 
six hours to New Orleans, they were neither fed nor watered. Natu- 
rally, they reached this city in bad condition. They were then turned 
into a, lot where they had access to unlimited water and, of course, 
drank excessively. Afterwards, they were delivered to plaintiff's con- 
signee. A number of them died; others were ill and greatly damaged; 
and plaintiff suffered heavy loss, for which he brings the present action. 

He is entitled to redress from somebody. From whom? Defendant 
undoubtedly received the mules, in Mobile, as a common carrier, for 
transportation to New Orleans, and thereby incurred the duties and 
responsibilities of carrier in relation thereto. What steps the impos- 
sibility of forwarding over its own line, owing to interruption, might 
have justified defendant in taking, as agent of consignor or consignee, 
it boots not here to discuss. In point of fact, defendant elected, in its 
own behalf and on its own responsibility, to change both the route and 
the consignment, to forward the mules in its own name, consigned to 
itself, to make delivery to and collect freight from the original con- 
signee, and, in all respects, to deal with the latter as if it had itself been 
the actual carrier. Defendant must stand in the shoes which it has 
itself put on. Quoad the plaintiff its conduct made the lines over 
which the mules were transferred, pro hae vice, its own, and subjects it 
to all the responsibilities of an actual carrier. 

Indeed, we are at a loss to discover any vinculum juris connecting 
plaintiff directly with the actual carriers between this city and Mobile, 
in absence of any contract between him and them, and, in fact, of any 
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dealing whatever between them. Defendant alone dealt with them 
and is entitled to hold them responsible for their faults. 

We consider the amount of damage fixed by the lower Judge fully 
sustained by the evidence, and find no force in the defense of insuffi- 
ciency of notice by the consignee of the condition of the stock after 
receipt. 

The defendant called the Chicago, St. Louis & New Orleans R. R. 
Co. in warranty. In absence of al) privity between plaintiff and the 
party so called in warranty, semble that it is not a proper case for such 
a call, under the provisions of C. P. 379; 8 La. 37; 8 Rob. 27; 8 An. 
136. 

We agree with the District Judge, that while defendant has an un- 
doubted claim upon the carriers between this city and Mobile, it has 
failed io fix the responsibility upon the particular one called in war- 
ranty with sufficient clearness to authorize judgment. 

Judgment affirmed. 








No. 8895. 


RAPHAEL ROSENTHAL Vs. His CREDITORS. 


Where an appeal is taken from a judgment dismissing an opposition to the homologation of 
an account of asyndic of an insolvent, and granting a discharge to the insolvent, and 
neither the creditors of the insolvent nor the syndic are made parties to the appeal, the 
appeal will be dismissed. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Jos. P. Hornor and F. W. Baker for Plaintiff and Appellee. 
Leovy & Kruttschnitt for Opponents and Appellants. 





On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Topp, J. This appeal is from a judgment dismissing an opposition 
to the homologation of the proceedings of a meeting of the creditors 
of the plaintiff and granting him a discharge. 

The appeal was by petition. 

The ground of the motion to dismiss is, that the insolvent alone is cited, 
and that neither the syndic nor creditors are made parties to the appeal. 

The motion must prevail. The syndic of the insolvent, as the repre- 
sentative of the creditors whose claims figure on the statements 
homologated, is certainly a necessary party to the appeal, and he has 
not been cited. 12 An. 774. . 

The appeal is, therefore, dismissed at the cost of the appellant. 

Rehearing refused. 
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No. 8890. 


Tne State or LOvIsIANA Vs. ROBERT MANGRUM. 


The employment of private counsel, and his ass‘stance of the District Attorney in the 
prosecution of the offense, is not sufficient to set aside the verdict. Decision in State vs. 
Gus. Anderson, 29 An. 774, reaffirmed. 

Where jury commissioners accept a number of names found in the venire box, selected by 
their predecessors, after due examination inte their competency and qualifications as ju- 
rors, and add to these names others to make up the prescribed number, the law is sub- 
stantially complied with, and the drawing and the selection of the venire is not vitiated. 

Where a jurer has been examined on his voir dire by counsel for the State and the accused, 
and the Judge has ruled that he was competent, it is teo late for the counsel for the ac- 
cused te reopen the examination upon the matter of his competency ; and the further fact 
that the persen objected to did not serve on the jury, leaves the accused without the 
least ground of complaint. 

Where the Judge charged “that the State was bound to introduce the best evidence attain- 
able,” but refused to add that “the rule applies to the examination and analysis of the 
alleged blood stains,” there was no error, because the first was sufficiently comprehensive 
toinclude all the evidence, and that refused, involved the assumption of the fact of an 
examination of blood stains and, therefore, trenched upon the facts. 

Where there is no written charge of the Judge te the jury in the record, and no exception 
was made thereto when delivered, and no request made for a charge upon a certain point, 
complaint ef the omission to give the charge not asked for cannot be considered. 


PPEAL from the Nineteenth District Court, Parish of Terrebonne. 
Goode, J. 


J. C. Egun, Attorney General, for the State, Appellee : 


Private counsel may appear in court aud assist the State officer in the prosecution of a 
case. 29 An. 774. 

The jury commission is rot restricted to any one method of obtaining names of jurors. 
If their selection is made from the citizens and bona jide residents of the parish where 
the ceurt is holden, the selection and action are valid. 

It is toe late te examine a juror after he has been declared competent, particularly where 
he has already virtually answered the questions sought to be propounded. 

Defendant cannot be heard te complain of the action of the court in overruling his chal- 
lenge fer cause to 2 juror, when it is not shown that he has exhausted his peremptory 
challenges. 

Facts in the personal knowledge of a juror may be testified to by him. Waterman's U. S. 
Crim. Digest, Sec. 68, p. 652. 

The Judge property refused to give to the jury a special charge requested, which would 
be an application of the law te the facts of the case, and thereby pass upon the effect of 
the evidence, 

The motion for a new trial, when not embraced in or made part of a bill of exceptions, 
will not be noticed by this Court. 32 An. 844. 


Taylor Beattie for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of murder and sentenced 
to imprisonment for life in the penitentiary, and has appealed. 

He presents the following grounds for the reversal of the sentence: 





SUPREME COURT OF LOUISIANA, 





State vs. Mangrum. 





1. “That private counsel was permitted to aid the District Attorney 
in the prosecution.” 

This question was settled in the case of the State vs. Anderson, 29 
An. 774, where the prosecution was conducted exclusively by private 
counsel, the Attorney General and the District Attorney being absent 
and not participating at all in the trial, which was a much stronger 
case for the accused than the instant one. Yet, under the cireum- 
stances stated, this Court in that case refused to set aside the verdict. 
Here the District Attorney was present, conducting the prosecution, 
and private counsel merely assisted him therein. 

2. The next ground of complaint is made to the refusal of the Dis- 
trict Judge to quash the indictment, the motion to quash being founded 
on the alleged failure of the jury commissioners to select the venire in 
the manner required by law. 

It appears that the commissioners found the names of 220 jurors in 
the jury box left over by their predecessors from a previous drawing. 

These names were examined by the commissioners and approved, 
and eighty more added to these to make up the required three hundred. 

In the language of the clerk of the court, who was sworn touching 
this matter: ‘ The jury commissioners examined the 220 names in the 
box, approved of their selection and accepted them, and had them to 
remain. The commissioners were very careful of the jury drawing ; 
* * * they read the list of names of electors in the general venire 
box, and approved of them, * * * and added thereto eighty 
names, to make the box contain the names of three hundred, after 
which the juries were drawn.” 

We see nothing in this sufficient to vitiate the drawing. It shows 
that the names selected were approved by two sets of commissioners. 
The law does not restrict the commissioners to any particular mode of 
making their selections ; and there is no reason why the jurors chosen 
in this way were not as good and competent as if some other plan of 
selection had been resorted to. 

3. A juror called was challenged by the accused for cause. He was 
examined on his roir dire, both by the counsel for the State and the 
accused, and the Judge ruled that he was competent. After such 
ruling the counsel for the accused attempted to reopen the examination 
and to interrogate the juror about another matter affecting his com- 
petency, and was refused the privilege of doing so. This new matter 
sought to be investigated, which appears in the bill, of itself, and in 
view of his answers to questions on his examination, did not show the 
incompetency of the juror, or justify the Judge in discharging him. 
We note also, that this juror did not serve on the jury, and, therefore, 
must have been challenged by the accused peremptorily. In any light 
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we view the ruling, it affords no sufficient ground to set aside the 
verdict. 

4. The Judge refused to sustain another challenge for cause, di- 
rected against a juror who had made a plot or drawing of the locus in 
quo of the alleged homicide, and was summoned by the State as a 
witness, to testify respecting it, and when challenged, the District 
Attorney stated that he was summoned for nothing else, and that he 
would not call him at all, and the juror stated that he had formed no 
opinion. He was ruled competent. 

We do not find his name among the jurors who tried the case, and 
whether he was challenged for cause, or peremptorily, and if challenged 
peremptorily, that the peremptory challenges were thereby exhausted. 
It is quite certain that the matter affords no such serious ground of 
complaint as to set aside the conviction, even admitting that the ob- 
jection to his competency was well founded. 

5. The counsel for the accused asked the court to give the following 
charges: Ist. ‘“‘The State was bound to introduce the best evidence 
attainable, and none other will supply its place.” 2d. ‘ This rule 
applies to the examination and analysis of the alleged blood stains on 
the boots, as well as other evidence.” 

The Judge charged the first, and refused to charge the second. He 
was right. The first was comprehensive enough to embrace the entire 
evidence before the jury. The second was not only unnecessary, but 
inadmissible, becanse it assumed as a fact that there had been an ex- 
amination and analysis of blood stains on the boots of the prisoner, 
and the statement by the Judge that such a fact had been proved 
would have been improper. 

6. The Judge failed to charge with respect to manslaughter and to 
instruct the jury that a verdict for manslaughter was one of the ver- 
dicts they could render. 

The charge of the Judge was not delivered in writing; it is not to 
be found in the record. Whatever it was, there was no exception 
taken to it and no bill retained. It furthermore appears, from the ad- 
mission of counsel, that he never even requested the Judge to give the 
charge which he now complains was omitted. It is manifest from this 
statement, that there is nothing presented in this connection or on this 
point for the consideration of the Court. If there was any omission or 
irregularity in this respect, it has not been brought up in such a shape 
that we can consider it. This completes the review of all the objec- 
tions urged to the proceedings by the accused, and we find none of 
them sufficient to afford him relief. 

Judgment affirmed. 

Rehearing refused. 
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State vs Murphy. 





No. 8894. 


Tue State or Lovistana vs. Rick Murpny. 


In an information for an assault with a dangerous weapon with intent to murder, the words 
“make an assault,” are not sacramental. The word *‘ commit” may be used instead of 
“make,” where the facts are averred that make up the offense charged. The word 
“commit,” in such connection, does not merely declare a conclusion or opinion. 

Where the charge of the assault is followed by the words, “ with intent in so doing, felo- 
niously, wilfully and of his malice aforethought, to kill and murder,” the words ‘‘in so 
doing,” supply the place of *‘then and there,” as they sufficiently show that the intent 
charged accompanied the assault. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Luzenberg, J. 


J. C. Egan, Attorney General, for the State, Appellee. 


W. L. Evans for Defendant and Appellant: 


An allegation that defendant did commit an assault, etc., is an allegation of a conclusion 
of law. State vs. Murray et al., 41 Lowa, p. 5381; 1 Bish. Cr. Pro., 3d ed., Sec 331. 

“TI¢is not enough to state a mere conclusion of law.” Wh. Pre. of Lud. and Pleas, 4th ed., 
p- 23; U.S. va. Cruikshank, 92 U.S. 554; State vs. Ricord, 56 Ind. 107; 1 Roll. R.79; 2 
Hawk, c. 25, S. 59. 

“*Time and place must be attached to every material fact averred.” 1 Whe. Pre. of Ind. 
and Pleas, 4th ed. p. 13; R. vs. Holland, 5 T. R. 607; R. vs. Haynes, 4 M. and S.; State 
ve. Baker. 4 Reding, 52; 39 Me. 337; 6 Park C. R. 363; 19 Ala.526; 14 Mo.398; 26 Tex. 119; 
30 Tex. 354; 5 Cal., 355; 8 La. R. 591. 


The opinion of the Court was delivered by 

Tovp, J. The defendant was convicted of an assault with a dan- 
gerous weapon upon one John Sullivan, with intent to commit murder, 
and was sentenced to one year’s imprisonment at hard labor in “the 
penitentiary, and has appealed. 

His counsel moved an arrest of judgment upon the following grounds, 
(quoting) : 

1. “That the information fails to charge that the defendant did 
make a felonious assault upon John Sullivan.” 

2. “The information fails to charge that the defendant then and 
there entertained a felonious intent to murder.” 

The injunction charges as follows : 

“ That one Rick Murphy, late of the Parish of Orleans, on the twelfth 
day of February, in the year of our Lord one thousand eight hundred 
aud eighty-three, with force and arms in the Parish of Orleans afore- 
said, and within the jurisdiction of the Criminal District Court for the 
Parish of Orleans, feloniously did, with a certain dangerous weapon, 
to-wit: a pistol, commit an assault upon one John Sullivan, with the 
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intent in so doing, feloniously, wilfully and of his malice aforethought, 
to kill and murder him, the said John Sullivan, contrary,” ete. 

First. It would, doubtless, have been more artistic and formal to 
have used the word “‘ make,” instead of ‘ commit,” so that the infor- 
mation should read, **‘ make an assault,” instead of “ commit an as- 
sault.” And it is, doubtless, true, as a general rule, that an indict- 
ment or information that charges, generally, that an accused committed 
such or such a crime, as larceny, or burglary, or an assault with intent 
to murder, without any specification of the facts that go to make up 


the offense, but simply embodying or setting forth an opinion or con- 
clusion touching its commission, would be fatally defective ; and to 
that extent the authorities cited by the defendant’s counsel go, but no 


farther. 

Here, the time, the place, the dangerous weapon, the assault, the in- 
tent, are all specifically averred, and the word “ commit” is simply 
substituted for “‘make.” This substitution could not and did not cause 
the least doubt or obscurity in the eharge that the defendant was called 
on to answer. As there used and in the connection used, it implied 
not a simple deduction or opinion of an offense committed, but con- 
tained a distinct averment of an act done, constituting, with the other 
incidents recited, the crime for which the accused was tried. 

In common parlance, the words commit an assault convey as clear a 
meaning as “ make an assault.” In ordinary acceptation, and in the 
connection shown, the words would be held as synonymous, and not 
without authority, since one of the definitions of the word “ commit,” 
and its most usual meaning is, to “ perpetrate or enact.” Worcester, 
verbo commit. 

The objection on this point is purely technical and without force. 

Second. The words “ then and there,” in connection with the intent 
charged, are substantially supplied or covered by the words “in so 
doing.” The meaning then becomes clear, that in charging the ac- 
cused with assaulting John Sullivan, the information charges substan- 
tially also, that “ in so doing,” or in thus assaulting, that it was with 
the intent *“* then and there to kill and murder,” ete. 

In other words, no one, on reading this clause in the information, 
could entertain the slightest doubt that the intent to murder was 
charged as accompanying the assault. 

The sole complaint of the defendant is, that these grounds for the 
arrest of the judgment were improperly overruled by the trial Judge. 
Upon this alone he bases his appeal. 

Finding no error in this ruling, the judgment and sentence appealed 
from are affirmed with costs. \ 
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Lehman, Abraham & Co. vs. McFarland & Dupré. 





No. 8217. 


LEHMAN, ABRAHAM & Co. vs. McFarLanp & Dupré. 


In order to justify an attachment of his debtor's property, under the provisions of paragraphs 
4 and 5 of Art. 240 of the Code of Practice, the attaching creditor must prove that the 
sale or disposition which the debtor is about to make of his property is with the intention 
of defrauding his creditors, or of giving an undue preference to some of them. 

Proof that the debtor is offering his property for sale, in order to realize funds for the pay- 
meut of all his debts and liabilities, accompanied by a declaration of such purpose to the 
attaching creditor himself, will not justify an attachment. 


pi from the Civil District Court for the Parish of Orleans. 
Houston, J. 


Braughn, Buck & Dinkelspiel and E. D. White for Plaintiffs and 

Appellants : 

An attachment sued out on paragraphs 4 and 5 of Art. 240. C. P., should be maintained, 
when defendants, who are sued upon an undisputed debt, are on the eve of disposing of 
all their property, and are paying by preference certain of their creditors. 24 An. 258. 

The denial by defendant, as a witness in his own behalf, that he intended to dispose of hia 
property to defraud his creditors, and the proof being that although having in hand money 
suflicient to pay the claim—pressed to payment—but refusing and at the same time paying 
other creditors, is just cause for the issuance of the writ. 24 An. 128; 29 An. 635. 

A payment made toone creditor, well knowing the inability to meet when dueclaims of other 
creditors, is a preference entitling other unpreferred creditors to the attachment. 29 An. 
635. 

Whilst a suit of this character is always deemed a harsh remedy and the laws relative to 
attachments strictly construed, yet under certain circumstances and conditions the writ 
to creditors is an absolute essential to protect them from loss; and when creditors have 
good reason to feel or believe themselves entitled to this remedy, the Courts will protect 
them in the exercise of the same. Baldwin & Co. vs. Mumford & Co. (not yet reported). 


Percy Roberts for Defendants and Appellees. 


The opinion of the Court was delivered by 

PocuE, J. On the 2d day of November, 1882, plaintiffs, as commis- 
sion merchants, sold tu the defendants, owners of a rice mill and 
dealers in rice in this City, a lot of rice for the sum of $2,878.05, pay- 
able in ten days. As the 12th day of November was a Sunday, the 
bill matured the next day; on which day demand of payment was 
made by plaintiffs, but without success, and on the next day they 
brought suit on their bill, accompanied by attachment, which was exe- 
cuted on the defendants’ rice mill and other property. 

The grounds urged for their attachment were, substantially, that the 
defendants “ have mortgaged, assigned or disposed of, or are about to 
mortgage, assign and dispose of their property, rights or credits or 
some part thereof, with intent to defraud their creditors or give an un- 
fair preference to some of them, and that they have converted or are 











NEW ORLEANS, MAY, 1883. 625 





L: hman, Abraham & Co. vs. McFarland & Dupré. 





about to convert their property into money or evidences of debt, with 
intent to place it beyond the reach of their creditors, and that a writ 
of attachment is necessary to protect the rights of affiants’ firm in the 
premises.” 

The record contains no evidence in support of plaintiffs’ allegations, 
or shows any state of facts to justify the harsh remedy of attachment 
against these defendants ; hence their motion for the dissolution of the 
same, on the alleged untruth of the averments on which it was issued, 
was properly maintained by the lower court. 

The record shows that the defendant firm, owing to heavy losses 
sustained in speculations in rice, had become financially embarrassed 
and so badly crippied, that their business could not longer continue. 
The partners, therefore, concluded to sell their mill for the purpose of 
meeting their obligations, and this intention was at once communicated 
to their heaviest creditors, including the plaintiffs in this suit. 

To the end of accomplishing their purpose, the defendants called on 
their largest creditors, to whom they exhibited a statement of their 
financial condition, asking for a few days’ extension on their maturities 
so as to realize on the proposed sale. The extension was granted by 
all the large creditors with the exception of plaintiffs, who pressed 
their debtors for an immediate settlement of their claim, or for security, 
such as an endorsement or a lien or privilege on the defendants’ mill. 
After vain and unsuccessful efforts to raise the needed funds or the 
security required by plaintiffs, the defendants declined to give the lien 
and privilege asked, unless plaintiffs agreed to accept said lien concur- 
rently with the house of Bush & Levert, and the firm of Maxwell & 
Peale, the other heaviest creditors of the defendants. Without for- 
mally declining this proposition, plaintiffs instituted these proceedings. 

The record not only fails to show any fraudulent design of the de- 
fendants, but it proves conclusively an honest, honorable and persis- 
tent intention on the part of these unfortunate debtors to make any 
sacrifice necessary to the payment of all their debts and liabilities. 

Had they followed the suggestion made by plaintiffs, and had they 
given to the latter the lien or privilege which they demanded, their 
eonduct would then have made them liable to attachment on the part 
of their other creditors. 

The Court can have no concern with the use which the defendants 
made of the proceeds of the rice which they had bought from plaintiffs, 
or of other funds in their possession at the time that plaintiffs’ bill 
matured. 

The prohibition of the law only contemplates the sale, mortgaging 

79 
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or otherwise disposing of their property by debtors, with the intention 
of thereby defrauding their creditors. The proposed disposition of 
their property by these defendants was in the interest of their creditors, 
whom they proposed to place on a footing of equality and fairness, and 
hence, the attachment against them was absolutely unjustifiable. 
Hernsheim & Bro. vs. Levy, 22 An. 340; C.C. 1986; 9 An. 535, Feche 
vs. Barriere. 
Judgment affirmed. 





DISSENTING OPINION. 

Topp, J. The following are the facts and circumstances attending 
the issuing of the writ of attachment asI find them in the record. 

The defendants are the proprietors of a rice mill in this city. They 
buy rough rice, and by a milling process prepare the marketable ar- 
ticle, the clean rice, for sale and consumption. The plaintiffs, having 
on consignment to them as commission merchants a lot of rough rice, 
sold it to the defendants for $2,878.05, payable in ten days from the 
sale. When the debt matured they, defendants, refused to pay the 
price or sum stated, or any part thereof. It appears from the evidence, 
and mainly from the testimony of the defendants themselves, who 
were sworn as witnesses on the trial, that the rice bought of the plain- 
tiffs was, in a few days after the purchase, prepared for market and 
sold and the cash realized therefor before the debt to plaintiffs matured. 
That the defendants used the funds, derived in part from the sale of 
this rice, to pay, on the very day that plaintiffs demanded their money, 
$2,042.68 to one party, and $1,000 to another, and $234.05 to another. 
After paying these, they had in cash, the same day, $1,785 left, partly 
derived from the sale of plaintiffs’ rice, yet they refused to pay this 
amount to plaintiffs, or any part of it, although plaintiffs agreed, if 
part of the debt was paid, to give an extension of time for the residue. 
It appears, moreover, from the testimony of one of the defendants, 
that their excuse for not paying plaintiffs out of this fund was, that 
they wanted to keep it to pay another debt, which was not then due, 
but which they preferred paying to plaintiffs’. At this time their 
stock of rice was wholly exhausted, and the only means to pay plain- 
tiffs’ debt, as they said, was out of the mill when sold, and which they 
stated they were endeavoring to sell. On the next day after their re- 
fusal to pay plaintiffs, the $1,785 cash to their credit in the bank was 
withdrawn. Three days thereafter plaintiffs filed their suit, and other 
creditors followed. Plaintiffs’ suit was defended and payment of their 
demand resisted. The other suits defendants let go by default, 
although on the witness stand they acknowledged that plaintiffs’ claim 
was a just one. 
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I think, from this state of facts, that after being denied any partici- 
pation in the fund partly derived from the sale of their own property, 
and that entire fund having been paid over in part to others, and re- 
taiced in part by the defendants themselves, plaintiffs might reason- 
ably conclude that they had no guarantee whatever that, when another 
fund was created by the sale of the mill, granting that such sale was 
desired and would be effected, they would fare any better with 
respect to that fund than they had with the previous one, and doubt- 
less believed that like preferences over them would again be shown, 
and like refusals to pay them be repeated. 

So, concluding, they were fully justified in their apprehensions re- 
specting their debt, and justified, too, in my opinion, in resorting to an 
attachment as affording the only reasonable hope of realizing their 
claim. 

The acts of the defendants, respecting this transaction, should be 
taken as better evidence of their real intentions than the declarations 
of their good intentions declared on the trial of the case. 

The law, under which the plaintiffs proceeded, purports to have been 
enacted for the protection of creditors against attempts on the part of 
the debtor to place his property beyond their reach, or to give unjust 
and illegal preferences. If it is not available to creditors, under like 
circumstances as shown in this case, but is to be turned to their detri- 
ment and loss, however honestly and in good faith they may seek the 
remedy, then, instead of proving a protection, the law becomes a 
delusion and a snare. I think the attachment was improperly 
dissolved. , 

I, therefore, dissent. 


Rehearing refused. 








No. 8652. 
Tue Crry or New OrLEANS vs. THE JEFFERSON GaAs Licat Co. 


Assessments of property made by sworn officers in execution of their 
legal duties are not to be disturbed, unless it be clearly shown that 
they are excessive. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 





J. Ward Gurley, Jr. for Plaintiff and Appellee. 
Frank N. Butler for Defendant and Appellant. 





The opinion of the Court was delivered by FENNER, J. 
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Walz vs. Railroad Company. 





No. 7968. 
ALPHONSE Waltz vs. THE New ORLEANS, LAKE & SPANISH FORT 
RAILROAD COMPANY. 


An order dismissing an appeal, by consent of opposite counsel, will not be disturbed by this 
Court on the complaint of one of the litigants that his attorney had no authority to give 


such consent, where there is presented an issue of facts, by affidavits and counter affi_ 


davits, requiring the exercise of an original jurisdiction. 


PPEAL from the Sixth District Court for the Parish of Orleans. 
Rightor, J. 





Albert Voorhies and Jme. Meunier for Plaintiff and Appellant. 
Chas. 8. Rice for Defendant and Appellee. 





On MoTION TO REINSTATE CASE. 

The opinion of the Court was delivered by 

BermupeEz, C. J. The order which was made, discontinuing the 
appeal in this case, was rendered on the motion of counsel for defend- 
ant, consented to by counsel for the plaintiff. 

The plaintiff himself now comes in this Court and asks, by rule, the 
rescission of the order, on the ground that the consent given by the 
counsel representing him was unauthorized. 

Affidavits and counter affidavits are filed on behalf of each party to 
the rule. 

With such contradictory proof this Court has nothing to do. The 
order was made with the consent of one who, at the time, represented 
the plaintiff, and had authority to give such consent in a judicial pro- 
ceeding. 

The plaintiff had not notified this Court, prior to the date of the 
consent, that the attorney had ceased to represent him. Until a liti- 
gant so does, courts of justice are fully justified to consider and treat 
the attorney as his legal representative. 

The relief of the complaining client is surely not in this Court when 
facts are disputed. 32 An. 663; 2 An. 430. 

We have no application to refer before us. 

Motion to rescind dismissed. 

Rehearing refused. 

Fenner, J., concurs on different grounds. 
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No. 8610. 


Mrs. C. DouGHERTY vs. THE HIBERNIA INSURANCE COMPANY. 


The Judge of the Jate Second District Court for the Parish of Orleans was competent to exer- 
cise the functions of authorizing married women to contract loans, etc., under C. C. Arts. 
126, 127, 128. 

It is now settled that in loans made under such judicial authorization, the lender is not bound 
to look behind the Judge's certificate, and is not concerned with the actual use to which 
the money loaned to the wife is put. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


E. C. Kelly and Albert Voorhies for Plaintiff and Appellant: 


1. A married woman cannot mortgage her property for a loan made in her name, but in 
reality for her husband. 

2. The burden of proof is on the creditors to show that the contract enured to the benefit of 
the wife, unless they exhibit strict compliance with C. C. Arts. 126-128. 

3. The Second District Court had no other but probate jurisdiction. Its Judge could not 
authorize a married woman to borrow money. 

4. Under C. C. 2229 (2226) a legal tender is not required as a condition precedent to bring the 
action of nullity or rescission. 


T. Gilmore & Sons for Defendant and Appellee : 


1. A married woman authorized by certificate of the Judge (R. C. C. Arts. 127, 128), must 
allege fraud on the part of the creditor or complicity in the unlawful acts of the husband 
before she can be permitted to question the mortgage. The lender is not bound to look 
beyond the Judge’s certificate, on faith of which he contracts. 15 An. 54; 28 An. 494; 32 
An. 1197; Ib. 1103. 

2. The wife, separate in property and authorized by the husband, is bound on a contract 
affecting her separate property without proof that it enured to her individual benefit. 33 
An. 1168; R. C. C. 2436. 

3. Where the wife denies having received the money, she will be estopped from attacking 
the sale on other grounds. 


The opinion of the Court was delivered by 

FENNER, J. Plaintiff, a married woman, sues to annul a judicial sale 
of her property made in foreclosure of a mortgage granted by her to 
defendant, under the authorization of the Judge of the late Second 
District Court for the Parish of Orleans, acting under Sections 1713, 
1714 and 1715 of the Revised Statutes (C. C. 126, 127, 128). The piv- 
otal foundation of plaintiff’s case rests in the proposition that the 
Judge of the Second District Court, which was a court of limited 
powers, had no jurisdiction to exercise the powers conferred by the law 
referred to. 

This point is disposed of, adversely to plaintiff, by the authority of 
Rainey vs. Massey, 26 An. 232, which is fully in point and satisfactory 
in principle. 
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Powers vs. Executors of Charmbury. 





Sublato fundamento, cadit opus. 

Objections founded on the irregularity of the proceedings before the 
Judge, and on the use made of the money loaned and the like, in 
absence of fraud or complicity on the part of the lender, have no 
force. 

The jurisprudence is now well settled that, in such case, the lender 
is not bound to look behind the Judge’s certificate, and is not concerned 
as to the actual use made of the money after it is paid to the wife, or 
according to her directions. Pilcher vs. Pugh, 28 An. 494; McLellan 
vs. Dane, 32 An. 1197; Henry vs. Gauthreaux, Ib. 1103. 

Judgment affirmed. 








No. 8780. 


Mrs. ANASTASIA Powers, WIDOW, ETC. vs. EXECUTORS OF 
Rosert Y. CHARBMURY. 


In the absence of primary evidence to prove marriage, it may be proved by secondary or 
circumstantial evidence. 

Reputation and long cohabitation will create a presumption of marriage; but such presump- 
tion can be rebutted by negative testimony. 

Acts of the parties, showing their own conception of their mutual relations, are the best test 
of the legality of a marriage, of the celebration of which no proof has been, or can be 
adduced. 

The reputation which gives rise to a presumption of marriage must be general and consistent, 
and must rest on proof showing that the relations between the parties began with a free 
consent to enter the state of matrimony. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





James Lingan and L. EF. Simonds for Plaintiff and Appellee. 


T. C. W. Ellis, Jos. P. Hornor and F. W. Baker for Defendants and 
Appellants : 


1. The general rule of law in all civil cases, is that the burden of proof is upon plaintiff, who 
must make his case not only probable but certain. Hennen Dig. Evidence, xiii (a), No. 1. 

2. Asnit involving the question of marriage vel non, is no exception to this rule. 15 An. 410’ 
20 An. 98; 15 An. 46. 

3. Marriage in Louisiana is considered in no other light than as a civil contract, which must 
be established as conclusively as any other fact. C.C. Art. 90; 15 An. 410; 30 An. 1398, 

4. Such marriages only are recognized by law as are contracted and solemnized according to 
the rules it prescribes. C.C. Art. 88. 

5. Agreeing to live together as man and wife does not make a marriage; the law does not 
sanction voluntary cohabitation, nor elevate concubinage of whatever duration to the 
dignity of marriage. Bishop on Marriage and Divorce, §§218, 220, 224; 30 An. 1398. 

6. A marriage should be proved by the best evidence, which is, first, the marriage certificate, 
or proces verbal of its celebration, or a certificate of its recordation. C.C. Art. 97 to 105. 
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In the absence of the best or official evidence of the marriage, secondary and parol evidence 
may be admitted, such as: first, the testimony of the officer or minister who performed, 
or the witnesses who were present at the marriage; second, the testimony of the parties 
that they were married at such a time and place, by such an officer; and third, if the 
parties are not living, evidence of general reputation, declarations and conduct of the 
parties: but all to the same end, to prove the actual performance of marriage ceremony. 
30 An. 1398. 

In a case of marriage vel non, where no direct evidence of an actual marriage is produced, 
all the presumptions are against the marriage. 15 An. 410. 

Reputation, conduct and declarations cannot constitute a marriage or take the place of 
the forms prescribed by law, but simply serve as a basis from which to draw the presumption 
that a marriage has been actually celebrated according to the forms of law. 

Nothing !ess than strong evidence of a constant matrimonial cobabitation and a general, 
uniform, and uninterrupted reputation of marriage, is sufficient to base a presumption of 
the actual performance of the marriage ceremony upon. Bishop, §438; 18 Am. Law J. 
642, Note ; 73 Penn. (St.) 207; 9 Paige, 611; 1 House of Lords Sc. 182; 1 Appeal Cases, 
686 ; 2 An. 945. 

Proof of cohabitation alone, is insufficient to base a presumption of marriage upon. Ib. 

Reputation is the opinion generally entertained in regard to the character or condition of 
a person by those who knew him orhis family. Bouvier’s Dictionary, Verbo, Reputation ; 
Starkie on Evidence, p. 43. 

The facts must be general, not particular, to form reputation. Ib. 

Where there is conflict in the reports, it will not establish the marriage. Bishop, §438. 

The conduct and appearance of the parties is to be looked to at home, among their 
relatives and friends, where they are known, not abroad or among strangers. 

Evidence as to visits, and their treatment of each other, is to be weighed by the number, 
respectability and character of the witnesses; the degree of intimacy of the friends. 2 
An. 945; 15 An. 410; 20 An. 97; 9 Paige, 611. 

Verbal declarations and admissions of the parties, though deceased, are legal evidence, to 
show that the intercourse between the parties was illicit and dishonorable: that they 
were not married. 15 An. 46, 410 ; 20 An. 97; Bishop, §439: 9 Paige, 611; 3 Halst. 249; 
9 Smedes & M. 9 and 56 ; 2 Dow, 482; 2 Nott & McC. 114; 31 Miss. 367, 547; Cowper (K. B.) 
593 ; Greenleaf on Ev. §200. 

A witness proved to have sworn falsely as to a fact about which he cannot be mistaken, 
is entitled to no credit. Falsus in uno, falsus in omnibus. 7 Wheat 339. 

The declaration of the parties, to the effect that they have never been married will, 
urder certain circumstances, ontweigh the presumption of marriage arising from the fact 
of the parties having lived together as man and wife, and having been publicly recognized 
assuch. 15 An. 46. 

None but weighty, precise and consistent presumptions should be drawn. The known 
fact should draw with it the unknown fact, as an almost necessary consequence. If the 
facts or circumstances are so indefinite as to justify either of two presumptions, inconsistent 
and fatal to one another, no presumption should be drawn. Civil Code, 2288; 3 An. 103; 
38 N. Y. 303; 20 An. 98. 

Where the cohabitation is illicit in its origin, unless there is some evidence that the 
character of the relation has changed, it is a necessary presumption that the connection 
continues meretricious. When a particular status is proven, its continuance will be pre- 
sumed. Bishop, §506; 63 Mo. 501, 514; 2 Dow. 483; L. R. 2, Sc. Ap. 494; 75 Penn. St. 207; 
53 Penn St. 132: 2 Brewst. 202; 48 How. Pr. 1; 42 Md. 251; 38 Md. 93; 45 Mo. 144; 70 
Tll. 484; 53 Miss. 37; 49 Miss. 751; 18 Am. L. J. 639, 641; 30 An. 1398. 

One who claims as the wife cannot recover as the concubine. 
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The opinion of the Court was delivered by 

Pocuk, J. Plaintiff, alleging that she is the sole heir of her sister, 
Julia Powers, who was the wife of Robert Y. Charmbury, claims the 
rights of her sister in the community which existed between her and 
her alleged husband, Charmbury. 

The defense is, that Charmbury was not married to Julia Powers, 
and that he was never married at all. 

This appeal is taken by the defendants from a judgment recognizing 
the existence and validity of the alleged marriage between Charmbury 
and Julia Powers, and turns upon the issue of marriage vel non. 

As plaintiff has been unable to prove the celebration of the marriage, 
she was compelled to have recourse to evidence, parol and document- 
ary, for the purpose of showing long cohabitation as man and wife, 
the birth of children from their union, and general reputation of mar- 
riage among their neighbors, acquaintances and friends. To meet this 
evidence, the defendants have introduced testimony intended to nega- 
tive the existence of such a marriage. 

The record is, therefore, very voluminous and the evidence naturally 
conflicting. Hence, our examination of the case has been labo- 
rious and painful, and the more painful from the fact than an exhaust- 
ive consideration of the evidence has led us to conclusions different 
from those of our learned brother of the District Court. 

Although our jurisprudence fully recognizes the doctrine and the 
rule that marriage will be presumed from reputation and long cohabi- 
tation, we cannot lose sight of the fact, that under our law marriage 
is a contract, and that the best proof of that contract is the evidence 
of some act, as prescribed in the Civil Code, showing at least the 
consent or agreement of the parties to enter into the contract of 
marriage. 

Marriage is a contract highly favored by the laws of all civilized 
nations, because it is the pure fountain and source of the family, and 
the family is the foundation of society and of nations. Hence, it isa 
subject which occupied the most serious attention of the framers of our 
Code, which contains very rigorous rules touching the manner of con- 
tracting or making marriages. Among other provisions we find the 
solemn declaration that “‘ such marriages only are recognized by law 
as are contracted and solemnized according to the rules which it pre- 
scribes.” C. C. 88. 

In the interest of persons who were the issue of marriages of which 
no direct proof could be adduced, and in the interest of legitimacy, 
courts have somewhat relaxed the rigor of the precept and have sanc- 
tioned the rule which allows the proof of marriage by reputation, long 
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cohabitation and by other circumstantial evidence. But such evidence 
must show that the beginning of the relations between the parties 
must have been characterized by the free consent of the parties to 
contract the obligations and to assume the responsibilities of marriage ; 
and the evidence must exclude the idea that the union began and that 
the parties were drawn together merely through the promptings of 
sensuality. Such conditions, even when followed by long cohabita- 
tion, although openly or publicly acknowledged, can result in nothing 
but concubinage, the parent of bastardy, the immoral impediment to 
marriage, and the fruitful source of shame and dishonor. 

Guided by these principles which are enunciated in our Code, and 
have been consistently maintained in our jurisprudence, we are driven, 
from our examination of the evidence in this record, to conclude that 
plaintiff has failed to prove the existence of a legal marriage between 
Julia Powers and Robert Y. Charmbury. 

The undisputed facts in the record are, substantially: that about the 
year 1850, Robert Y. Charmbury, a young Englishman, about twenty- 
seven years of age, already a prosperous merchant in this City, met 
Julia Powers, a native of Ireland, about eighteen years of age, then 
employed in the sales’ department of a millinery establishment in this 
City. He svon became very attentive to her; to such an extent, that 
his attentions were observed by her employer, who was then her 
only friend and protector, and who did not look with favor on Charm- 
bury’s designs. But, notwithstanding her opposition, he became 
master of the situation; Julia left her employment and was not seen 
by her employer for several weeks, at the end of which time she ap- 
peared at the store and informed her former employer that she had 
been married to Mr. Charmbury. From that time on they cohabited 
together down to the year 1873, when Julia Powers died ; and during 
which time three children were born of their union. Two of them 
died infants, the third lived to the age of thirteen or fourteen, and 
was recognized as his child by Charmbury, who brought him and the 
mother on a trip to Ireland and England in the year 1872, when the 
boy died and was buried in Liverpool. 

Julia Powers died in this City in the house occupied by Charmbury 
and herself, and a notice of her death as “‘ Julia, wife of Robert Young 
Charmbury,” was inserted in one of the daily papers published in this 
City. Two years after her death, in compliance with her last and 
special request, her remains were disinterred by Charmbury, and sent 
to England for burial with the remains of her son, in Liverpool. 

During their long cohabitation together, the couple were reputed 


among some of their acquaintances and friends as married ; and among 
80 
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others Charmbury had the reputation of being unmarried, and Julia 
Powers was reputed to be his housekeeper and mistress. And in this 
connection we note the statement of plaintiff’s counsel, that Charm- 
bury led “ two lives,” in one of which, with his business acquaintances 
and friends and club associates, he passed for a bachelor; and in the 
other, among his employees, near neighbors, and friends of Julia 
Powers, he occupied the attitude of a married man, recognizing and 
introducing Julia as his wife. 

In our view of the case and of the law of that general reputation 
which creates the presumption of marriage, this very theory is destruc- 
tive of plaintiff’s claim, and it is on this point that begins our diverg- 
ence from the conclusions of the District Judge. Bishop, Marriage 
and Divorce, §438. : 

The essential element in the circumstantial evidence is, that the 
general reputation and long cohabitation are the presumptive proofs 
of the free consent of the parties to live and to treat each other as man 
and wife. Now, under plaintiff’s theory, it is conceded that among 
the friends of his youth, in his business circle, and among his associates 
of the superior class of society, Charmbury studiously concealed his 
relations with Julia Powers; and that in the opinion of the large mass 
of his friends and acquaintances, he lived and died a bachelor. It 
therefore follows, that his reputation as a married man and as the ac- 
knowledged husband of Julia Powers was not general and consistent, 
but was, on the contrary, partial and circumscribed within a circle of a 
very limited number of acquaintances; nay, it was not even general 
and uniform in his immediate neighborhood, for the evidence shows 
that very few families of that vicinity had social intercourse with Julia 
Powers ; and that two families, at least, the respective heads of which 
were personal friends of Charmbury, were deterred from calling at his 
house by the well circulated rumor that the lady of the house was not 
his legal wife. 

Leaving aside the conflicting statements involving the declarations 
of the parties on the subject of their union, we have based our con- 
clusions mainly on facts and other circumstances growing out of the 
conduct of the parties, which show, beyond a doubt, to our minds, that 
the relations between them did not have their source in a free consent 
of the two parties to enter the state of matrimony, and that the cireum- 
stances of their union were well understood by themselves and by 
their nearest relatives and closest friends. 

1. Plaintiff and Julia Powers, two sisters and orphans, never before 
separated, came together to this country in 1848, and were a short 
time after separated by force of circumstances, Anastasia remaining 
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in New York, and Julia coming to New Orleans, where she is repre- 
sented to have married Charmbury, without writing a word to her 
only sister. She says not a word of her proposed marriage to her 
brother, Patrick Powers, who then lived in this City, nor to her em- 
ployer, her avowed protector. When, a few weeks later, she informs 
the latter of her marriage, not a question is asked, where, by whom, 
and in the presence of whom the humble millinery clerk was married 
to the thrifty English merchant. 

It is only in 1853 that plaintiff hears of the marriage, through a 
letter of Patrick, who was not on speaking terms with Julia until his 
death. Plaintiff came to New Orleans in 1857, and began to visit her 
sister in her new role, but never asked her, and to this day has never 
been informed, when, by whom, and where Julia was married to Charm- 
bury. And in her testimony in this case she acknowledges that she 
has never made the slightest search for any paper or certificate of her 
sister’s so-called marriage. Nor does it appear that any steps have 
been taken to procure the certificate of registry of the birth of the boy, 
or of his baptism. In her attempt to account for her failure to pro- 
duce any written evidence of her sister’s marriage plaintiff, in her 
zealous counsels’ brief, exclaims: ‘‘ With Charmbury himself and his 
sisters to destroy evidence for six years after poor Julia’s death, they 
ean very safely defy us to produce records.” But to whose laches 
must we attribute this delay of six years? Why did plaintiff wait 
during six years before asserting her rights under her sister’s marriage, 
and why did she institute these proceedings only after Charmbury’s 
death? We attach a great deal of importance to this delay, which 
finds its only explanation in a well founded fear of meeting Charmbury 
alive, and face to face, on an issue which plaintiff should otherwise 
have had every motive to accelerate, rather than procrastinate. 

These acts, drawn from the conduct of Julia Powers and of her 
friends and relatives, conclusively support the conclusion that she 
herself deemed her position very equivocal, and absolutely negative the 
theory of a legal marriage between Charmbury and herself. 

2. But onchis side, the record is still more replete with acts and 
deeds pointing to the same conclusion. 

At the time of the pretended marriage he had three sisters in 
England, living at his old home with his mother, for whom he is shown 
to have had the fondest attachment and the most ardent filial devo- 
tion; and he is held to us as having contracted marriage without 
sending a word to either the mother or the sisters. In 1851 he visited 
his native place, where he spent several months, dividing his time 
between his sisters and his mother, and he was unaccompanied by his 
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bride, whose name he did not even mention to either sisters or mother. 
The latter would, doubtless, have taken such deep interest in the re- 
cent marriage of her only son and protector. The same silence con- 
cerning his pretended marriage and his wife marked his next visit to 
England, in 1859, on the occasion of his mother’s death. It would 
have been so natural to have filled the void in the family circle, grief 
stricken by a mother’s death, by the introduction there of a fond and 
faithful wife and her then bright boy, the future hope of the 
Charmburys. 

In 1872, the mother and her child accompany him to England ; death 
claimed the boy, and he was buried in Liverpool, but a short distance 
from the village where lied the remains of the mother, in a vault built 
by and at the expense of Robt. Y. Charmbury. 

How natural to have brought the remains of a legitimate child for 
burial near his grandmother! A day or two after the new bereave- 
ment, Charmbury goes to London to visit his sisters, with whom he 
spends a week. Misfortunes and grief, ordinarily, draw family ties 
more closely, and generally heal bitterness between relations. The 
occasion to introduce his wife to his sisters was most propitious, but he 
leaves her in Liverpool alone, in a strange city, with no company but 
her tears for her lost child. But we are told that he was on bad terms 
with his sisters, and that this reason forbade his wife’s visit. Why did 
not that same feeling preclude his own visit? The additional fact that 
he took home from London to New Orleans, at his own expense, the 
son of one of his sisters on that occasion, is a circumstance which must 
be borne in mind as a test of his feelings towards his sisters. 

In his last will, he expressed his desire to be buried by the side of his 
mother, and not a word was written for the gathering together of the 
ashes of the dead boy and his mother for final rest with him! The 
record also shows, that during the lifetime of Julia, Charmbury, in 
several acts of sale, and in sworn testimony given as security for a 
friend, described himself as unmarried; he did likewise in an offi- 
cial declaration of citizenship, during our civil war, made to the 
British Consul, to whom Julia Powers was also described as an unmar- 
ried British subject. And, finally, when Charmbury felt the cold 
approach of death, which reminded him of his last act on earth, in 
making his will he again declared that he was unmarried and had never 
been married. 

We might enumerate many other acts of both parties, strongly in- 
dicative of their respective understanding of their mutual relations, 
which would add to the weight of our conclusions as to the non-exist- 
ence of this alleged marriage, but it would be work of supererogation. 
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Being reluctantly compelled to differ with the District Judge on 
questions of fact, we deemed it our duty to report our conclusions by a 
considerable detail of the circumstances which impressed us in this 
cause. 

The case of McConnell vs. City of New Orleans, 15 An. 410, is more 
than authority for our conclusions herein, for, in that case, the evidence 
in support of the presumption of the marriage was much more pointed 
and difficult to overcome than the state of facts on that point disclosed 
by this record. Benavis vs. Barba, 32 An. 1264; Blasini vs. Blasini, 
30 An. 1388; Suecession of Wm. Hubee, 20 An. 97; Philorick vs. 
Spangler, 15 An. 46; Holmes vs. Homes, 6 La. 470. 

The judgment of the lower court is, therefore, reversed and set aside ; 
and it is now ordered that plaintiff’s demand be rejected and her action 
dismissed at her cost in both Courts. 

Bermudez, C. J., recuses himself, having been of counsel. 

Rehearing refused. 








No. 8905. 


THE STATE OF LOUISIANA EX REL. THE Mayor anv ComMMON 
CoUNCIL OF DONALDSONVILLE Vs. THE JUDGE OF THE TWENTY- 
SEcOND JupIcIAL District CoUuRT ET AL. 


The Articles of the Constitution defining the original jurisdiction of inferior courts re not 
subject to the rigorous construction applicable to those defining the appellate jurisdiction 
of this Court, but must be construed with reference to Art. 11 of the Constitution, which 
guarantees adequate remedy in the courts for all legal rights. Hence, Articles 829 to 
836, C. P., granting, among other things, the remedy of mandamus to compel “corpora- 
tions established by law to make elections required by their charter,” will not be held 
to be repealed by the Constitution, because the rights enforced thereby are not susceptible 
of pecuniary valuation ; since the effect of such construction would be to leave the citizen 
without legal remedy to prevent violations of his legal right to vote. . 

Refusal to grant delay for filing application for new trial, when sufficient time has been 
allowed, does not constitute such nullity of proceeding as to vitiate them. 


A PPLICATION for a Prohibition and Certiorari. 


R. N. Sims and FE. N. Pugh for the Relators. 
Fred. Duffel and J. A. Seghers for the Respondent. 


The opinion of the Court was delivered by 
FENNER, J. Certain citizens and voters of the town of Donaldson- 
ville, averring that the charter of said town required an election to be 
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held on May Sth, 1833, under the auspices of the Mayor and Council, 
who were required under said law to issue proclamation, give notices 
and perform certain other defined duties in reference thereto ; alleging, 
further, neglect to perfurm said duties; averring that they, relators 
were entitled to vote at said election, and, if said defendants were not 
required to perform their said duties, they would be deprived of said 
right; applied to the District Court for a writ of mandamus. The 
defendants in the suit excepted to the jurisdiction of the court ratione 
materia, because there was no amount in dispute exceeding fifty dollars, 
exclusive of interest, as required by Art. 109 of the Constitution. 

The respondent Judge having overruled this plea, the relators apply 
for a writ of prohibition. If we were to apply to the clauses of the 
Constitution, detining the jurisdiction of the District Courts, the same 
rigorous construction which we have enforced in reference to those 
which define the appellate jurisdiction of this Court, it would be diffi- 
cult, if not impossible, to answer the argument of relators’ counsel. 
But slight reflection will show that different considerations apply in 
the two cases. 

If the District Court has not jurisdiction to enforce the rights claimed 
by the plaintiffs in the suit under consideration, no court has such 
jurisdiction, and we would have presented the case of a well recognized 
legal right without a remedy. Art. 11 of the Constitution provides 
that, “all courts shall be open, and every person, for injury done him 
in his rights, lands, goods, person or reputation, shall have adequate 
remedy by due process of law and justice administered without denial 
or unreasonable delay.” In construing the constitutional definitions 
of the original jurisdiction of courts, we must be guided by this Article ; 
and when we find that, under our system of law, there has existed an 
ancient and established remedy for the enforcement of a recognized 
legal right, which is the only adequate remedy, we will not construe 
the jurisdictiona) provisions of the Constitution as having effect to 
take away such remedy and to leave the right remediless, by any mere 
implication, however strong. 

Our Code of Practice confers upon courts, whose jurisdiction in civil 
matters exceeds $100, the power to issue writs of mandamus addressed 
to public officers or corporations directing them to fulfil duties, and 
specially, “to all corporations established by law, to compel them to 
make elections required by their charter.” C. P. 829 to 836. 

It provides, that *‘ the object of the order is to prevent a denial of 
justice,” and that “it should be issued in all cases when the law has 
assigned no relief by the ordinary means and where justice and reason 
require that some mode should exist of redressing a wrong.” C. P. 830. 
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Thus, the case is brought within the precise protection of Art. 11 of the 
Constitution, and the question presents itself, can we hold that other 
Articles of the Constitution have, by implication, taken away the juris- 
diction of every court to enforce such a remedy and thus left the citi- 
zen without any mode of redress for such an “ injury to his rights?” 

It is obvious that there is no express inconsistency between Art. 
109 of the Constitution and these Articles of the Code of Practice, even 
when applied to cases involving no pecuniary amount in dispute. If 
the right of the citizen to vote, and, to that end, to have elections held 
as required by law, be not susceptible of valuation in dollars and 
cents, it is not because such right does not exceed in value, “ fifty dol- 
lars, exclusive of interest,” but, rather, because it is too precious to be 
measured by any mere pecuniary standard. 

It would be absurd to say that the Constitution intended to deprive 
courts of jurisdiction of all matters not susceptible of distinct pecuniary 
valuation, except those expressly mentioned. If that were so, the Con- 
stitution would have failed to confer upon any court in this State 
original jurisdiction of suits for divorce or separation from bed and 
board, although Art. 81 confers on this Court appellate jurisdiction 
therein. We hold, therefore, that the respondent Judge did not exceed 
the bounds of his jurisdiction, and that the writ of prohibition must be 
denied. 

We find no sufficient ground under the writ of certiorari to annul 
the proceedings. Although the judgment was signed on the day fol- 
lowing its rendition, the court adjourned sine die on the same day, 
which ended the delay allowed by law. Norule for new trial was 
filed or offered, and the refusal of delay for that purpose and even the 
expression of opinion by the Judge, that application for new trial did 
not lie in such case, did not dispense the party from offering his appli- 
cation, which he had ample time to prepare. If he had prepared and 
offered his motion before signature of the judgment, non constat that 
the Judge would not have received and acted on it. The only applica- 
tion made and passed on by the court was one for delay, and the 
refusal is not such an irregularity as vitiates the proceedings. 

It is, therefore, ordered that the prohibition and certiorari prayed 
for be denied at relators’ cost. 
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No. 8887. 
Succession OF Hattie ©. HAMILTON. JOHN J. PLUME, OPPONENT. 


They who have lived together in open concubinage are respectively incapable of making to 
each other a donation, either inter vivos or mortis causa, of movables exceeding one-tenth 
in value of their estate. A will, by which the whole estate of the concubine is given to 
her paramour, will be reduced, on application of her legitimate son, to one-tenth. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





Jos. P. Hornor and F. W. Baker for Plaintiff and Appellee. 
T. Gilmore & Sons for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. Hattie Hamilton had been married many years ago to 
one Plume, and the opponent isa child of that marriage. She was 
divorced by her husband for adultery, and afterwards led a lewd life. 
Finally she kept an assignation house in this city, and David Jackson 
kept her. 

She died last Summer, and by olographie will gave Jackson all her 
property, which consisted of furniture and jewelry. After paying the 
debts and charges, there remained $719.20. Herson prays a reduction 
of the sum passing by the will to one-tenth part of the estate of the 
deceased. 

Jackson, the universal legatee, insists that under our Code only those 
who have lived in open concubinage are incapable of making a donation 
of movables beyond one-tenth of their estate, and that he does not fall 
in that category because his concubinage with the deceased was not 
open, public, and notorious. His counsel remind us that the transla- 
tors of the Partidas have omitted the 14th Title, which treated of con- 
cubites, as not in force, adding in a note, that ‘a woman of the deserip- 
tion here alluded to is in Spanish called Barragana, which word means 
a concubine whom a man keeps in his house unconnected with any other 
woman. It was necessary that such a concubine should not be a woman 
of debauched life, and that she should be possessed of other qualities 
mentioned in the title.” 1 Moreau & Carleton’s Partidas, 547. 

Jackson’s living in concubinage was so open that several witnesses 
have testified to it. He did not keep her in his house, but visited her 
in hers every night. Their relations were notorious in their sphere. 
However necessary it might have been among the Spaniards that a 
concubine should not be a woman of debauched life, no such concep- 
tion prevails among us, nor is it inferrible even from the record that 
this woman continued her indiscriminate debauchery after forming 
relations with Jackson. Her bequest to him must be reduced to that 
portion required by the Code. Rev. Civ. Code, Art. 1481. 

Judgment affirmed. 
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No. 8010. 


Mrs. S. D. A. WerGes vs. Tuer Str. Louis, Cuicaco & New 
ORLEANS RAILROAD COMPANY. 


In an action for damages alleged to have been caused to plaintiff's property by the running 
of a railroad company’s trains, which are alleged to injure his property and to be a 
nuisance, by jarring and shaking his house, by making insupportable noises and emitting 
noxious smells and smoke, prescription cannot avail as a means of defense, because the 
acts charged are continuous, and because the causes and effects are renewed de die in 
diem. 

When the petition charges that the defendant is doing certain acts, such as running trains 
through certain streets of a city, without warrant of law or sanction of authority, the de- 
feudant, under the plea of general denial, will be allowed to introduce in evidence private 
acts of the legislature and city ordinances purporting to authorize the acts complained 
of. As such acts are introduced for the purpose of rebutting the assertion of illegality, 
they need not be specially pleaded. 

The legislature has the power to authorize the building of a railroad, using steam engines on 
a street of a city, previded the road be so constructed as not to exclude the public from 
any part of the street. ; 

A railroad company which has laid a track on a street in a city, and runs steam trains 
thereon, undér such authority, and with a substantial compliance with city ordinances 
regulating such use of the street, is entitled to the protection of the law which exonerates 
a party in pursuit of a legal right from any responsibility fur damages, not shown to have 
resulted from his gress carelessness or culpable negligence. 

Contraventions of city ordinances by the railroad company cannot be a cause of action by 
private parties, unless they allege and show damages resulting therefrom. The power to 
cerrect such abuses is vested in the city under its police power. 

In an action fer damages, the nuisance charged must be proved to be the legitimate result of 
the alleged cause, and net the result of other artificial causes. 

In case of doubt the benefit thereof must be given to the defendant, if his trade is a lawful 
one. 


PPEAL from the Sixth District Court fer the Parish of Orleans. 
Rightor, J. 


Tucker & Kellogg, &. J. Ker and A. A. Ker for Plaintiff and Appellee: 


1. The geneval denial and plea of coufession and avoidance are inconsistent defenses. 23 
An. 109, 239; 31 An. 84; C. P. 419, 420. 

2. The charter of a railroad company is a special law. It is a private statute requiring 
plea and preof to be noticed judicially. 33 An. 956. 

3. An answercannot be amended after the plaintiff has closed his evidence; nor after defend- 
ant has gone to trial. 14 An. 355; 19 L. 547-8; 22 An. 350-1, and cases cited in brief; C. 
P. 419, 420. 

4. The courts will not permit defendants te introduce evidence not responsive to the issue 
joined. 

5. Grants to corporations are construed most strongly against them. Every reasonable doubt 
is resolved against the corporation. Nothing is to be taken as conceded but what is 
given in unmistakable terms, or by implication equally clear. The affirmative must be 
shewn. Silenceis negation, and doubt is fatal to the claim. It is a principle universally 
recognized, that laws in derogation of common right are to be strictly construed. This 
doctrine is vital to the public welfare. It is axiomatic in the jurisprudence of the 

81 














642 SUPREME COURT OF LOUISIANA, 





Werges vs. Railroad Company. 





10. 


11. 


12. 


13. 


14, 


15. 


16. 


Supreme Court of Louisiana and of the United States. 7 Otto, 666; 10 Otto, 561; 11 Otto, 
540; 33 An. 68, 76; 3 English Law and Equity Reports, 64 

The City of New Orleans had the power to make Ordinance No. 1031, of August 16th, 1871, 
regulating the proper government of locomotive, passenger and freight cars which run 
within the limits of the City. The defendant having accepted the terms of said Ordinance 
is bound thereby. 32 An. 917; 6 Otto, 528; Rev. Statutes 1870, Sec. 689. 

Ownership gives the right to use, to enjoy one’s property in the most unlimited manner 
not prohibited by law. C.C. 491, 450. If you deprive one of the use and enjoyment of 
his property it amounts to confiscation. If you impair its permanent use, it is to that 
extent a taking. There need not be an exclusive appropriation of the property, but such 
an interference with the beneficial use thereof as operates as an essential abridgement 
of the owner’s rights, incident to and an essential part of the estate. A serious inter- 
ruption to the common aud necessary use of property may be equivalent to the taking of 
it, and under the constitutional provision it is not necessary that the land should be abso- 
lutely taken. Cooley’s Const. Limitations, 4 ed. 680; Woods on Nuisances, pages 796, 797 ; 

13 Wallace, 166, 175 to 182; 13 Reporter, 370, December, 1881. 

Every act, whatever, of man that causes damage to another, obliges him by whose fault 
it happened to repair it. C. C. 2315, 2316. The liability extends to employees and things 
in their custody. C. C. 2317. 

No one can be deprived of his property without an equitable and previous indemnity, and 
in a manner previously prescribed by law. By an equitable indemnity is understood not 
only payment for the value of the thing of which the owner is deprived, but a remuner- 
ation for the damages caused thereby. CU. C. 497; Fourteenth Amendment to Const. of 
Tnited States; Const. of Louisiana 1868, Arts. 110-11. 

It is immaterial whether the fee to Euphrosine street is in the State, City, plaintiff or 
defendant. 4 Otto, 340; C. C. 667, 668. 

‘Pure air and the comfortable enjoyment of property are as much rights belonging to 
it, as the right of possession and occupancy.” A charter cannot protect a nuisance. 7 
Otto, 669, 667; C. C. 449, 450; see p. 21 of brief. 

The plaintiff is entitled to recover for loss of profits in business. 4 English Law and 
Equity Reports, 20 to 23; 1 Addison on Torts, Banks & Bro. ed. 242; Woods on Nuisances, 
890-2-3, 688; 1 Sedgwick on Damages, 7th ed. 274, notes 130 to 133; notes 134-7-8, 143. 
The plaintiff is entitled to the injunction prayed for. 2 Story Equity Juris., 6th ed. 
264-9; 1 Addison on Torts, 188; 4 English Law and Equity Reports, 20 to 23. 
Prescription cannot be set up against a continuing nuisance or injury. 2 Addison on 
Torts, 1163 ; 7 Otto, 668-9; Woods on Nuisances, 823. 

On measures of damages. See 8 Otto, 407 to 410; Sherman and Redfield on Negligence, 
3d ed. p. 677; C. C. 1934, part 3d; Revised Statutes 1870, Sec. 1482. 

The plaintiff dehore the Ordinance 1031 of August 16, 1871, is entitled to recover the 
amount of damages proved under her prayer for amendment of the judgment appealed 
from. 


J. A. Campbell for Defendant and Appellant: 


The defendant is a corporation of this State in possession of a railroad, and is invested by 


statute with rights, privileges, franchises and powers under laws promulgated according 
to law. Session Act of 1878, No. 89 p. 141. This corporation is a successor of corporations 
created by statute and recognized in public statutes, judicial decisions, and have their 
obligations defined in the Constitution of the State. These acts are public acts and are 
laws of which none can plead ignorance. C.C. Arts. 7, 429, 432; Field on Corp. § 388. 


The Act No. 78, approved 2!st March, 1870, has for its object the promotion of the prosperity 


of the State and commands a public service upon the highways and streets of New 
Orleans. This act isa public act. 


The plaintiff claims consequential damages for acts done by the defendant in the regular 
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performance of daily duties. This claim contests the law and the fact of the defendant's 
performance of this duty and impeaches the validity of the defendant’s right, power and 
privilege. The general denial is the proper and sufficient answer. Kellar vs. Parrish, 11 
An. 111; Reynolds vs. Mayor, 13 An. 426; Bennett vs. New Orleans, 14 An. 120; Stewart 
vs. New Orleans, 9 An. 463; 3 Burrow, 1353; 1 Wilson, 45; 1 Chitty, Plead. 491, 139, 140. 

The defendants have established that their tracks have been constructed with care and skill; 
that their engines are of the best description after the best model; that there is no dis- 
orderly, indiscreet, reckless management, but an orderly, regular and considerate fulfil- 
ment of public duties for the public advantage; and that their railroad is neither a public 
nor private nuisance, and that their denial is true, in law and in matter of fact. Sedgwick 
on Damages, 207; 1 Redf. on Railways, 345; 15 Hum. 63; 10 Cash. 385; 103 Mass. 1, 6, 7; 
Pearce on Railroads, 276, 277. 

The plea of prescription is available to exclade all claim fordamage not occasioned by 
tortious acts done within the time not affected by the plea. C. C. 3501; 2 An 400; 25 An. 
414. 


IL. E. Simonds and James Fentress on the same side. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiff has recovered in the District Court a judgment 
in her favor for damages in the sum of $3,500, and for an injunction 
restraining the defendant Company from running freight trains and 
steam engines in front of her property situated on the corner of 
Euphrosine and Liberty streets in this city; by which trains, running 
from the defendant’s-freight depot in the rear of the city to the Missis- 
sippi river front, she had alleged to have been damaged in the sum 
of ten thousand dollars, for injuries caused to her house, which she 
used as a dwelling and as a store for dealing in liquors, and for injuries 
caused to her business as a liquor dealer. Defendant appeals, and 
plaintiff prays that the judgment be amended and increased to the full 
amount of damages claimed by her. 

In an amentfled answer, defendant pleaded the prescription of one 
and two years. As the damages claimed are predicated on alleged 
continuous wrongful acts, causes which are supposed to occur daily, 
and tg produce effects daily repeated, we are of opinion that the plea 
cannot be sustained in law, and it must therefore be overruled. “ In 
such cases, prescription, whatever the length of time, has no applica- 
tion.” 7 Otto, 668, Fertilizing Company vs. Hyde Park. 

In such cases, when “ the injury is of a continuing nature, the cause 
of action continues and is renewed de die in diem, as long as the cause 
of the continuing damage is allowed to continue.” Addison on Torts, 
p. 1163. 

The next subject of discussion presented to our minds is a question 
of practice, which overshadows the main feature of the defense. When 
the defendant proceeded to introduce its evidence, it offered Act 
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No. 78 of 1870, entitled ‘an Act relative to the New Orleans, Jackson 
& Great Northern Railroad Company,” Act No. 89 of 1878, entitled 
an Act “ratifying the organization of the New Orleans, Jackson & 
Great Northern Railroad Company, ete., with the Chicago, St. Louis & 
New Orleans Railroad Company,” and sundry ordinances of the City of 
New Orleans, purporting to authorize the defendant to run its freight 
trains through certain atreets of said city, so as to connect its freight 
depot with the Mississippi river. 

The obvious intention in introducing that evidence was to show 
authority and sanction in law for the construction and use of the road 
complained of by plaintiff. 

Plaintiff objected to, and the District Judge rejected, the evidence, 
on the ground that, the answer being a general denial, the Acts of the 
legislature, which were private Acts, and the ordinances of the city 
were not specially pleaded, and could not therefore be introduced in 
evidence under the pleadings. 

The rule is firmly established, that private acts must be pleaded and 
proved, in order to be judicially noticed. We do not find it necessary 
to determine whether these Acts are necessarily private, as their rele- 
vancy in the cause can be disposed of on other grounds. 

We shall now analyze the pleadings in the case with a view to 
determine their admissibility. 

The gravamen of plaintiff’s complaint is, that the defendant Com- 
pany, “‘ without any warrant of law or color of authority, has for, or 
during, the last twelve months, daily and at all hours of the day and 
night, * * run long trains of railroad ¢ars heavily loaded with 
freight on a railroad track which said Company had previously con- 
structed upon and along Euphrosine street, parallel with petitioner’s 
said property and within twenty-five feet of the base of her said dwell- 
ing house and store.” She then alleges that the injuries to her house 
and family and business resulted from the smoke, the smell, and the 
noise caused by the engines and trains, and from the jarring of her 
building caused by the speed and by the heavy weight of the trains, 
and she concludes with the sweeping allegation: “ That all their acts 
are in violation of law and of the rights of petitioner.” 

Now, it is elementary in our practice that the general denial puts at 
issue all the facts and the law alleged by plaintiff. Hence, it seems 
clear to us, that the general denial in this case specially putat issue the 
charge that the defendant had no authority or sanction in law to run 
" its trains as averred in the petition. It was, therefore, competent for 
the defendant to rebut the charge of illegally running its trains through 
certain streets of the City of New Orleans, as one of the elements of 
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defense against the damages claimed, and in resistance of the injunc- 
tion prayed for, with a view to impede the exercise of its legal rights. 

This conclusion is in close harmony with the letter and spirit of our 
rules of practice, as expounded on this point in several opinions of 
this Court. 

In Kellar vs. Parrish, 11 An. 11], under the plea of general denial, 
thé defendant was allowed to introduce titles in evidence for the pur- 
pose of rebutting the assertion that he was in illegal possession of 
immovable property. Similar rulings were made in several other 
cases. Pontchartrain R. R. Co. vs. Heirne, 2 An. 130; Reynolds vs. 
Shreveport, 13 An. 426; Bennett vs. New Orleans, 14 An. 120. 

The same doctrine prevails under the common law practice. ‘ In 
an action on the case, under the plea of not guilty, the defendant might 
not only put the plaintiff on the proof of the whole charge, contained 
in the declaration, or show the before mentioned matters which oper- 
ated in discharge of the cause of action, but might give in evidence 
any excuse or justification.” Chitty on Pleading, vol. 1, p. 491. 

The evidence offered by the defendant was, therefore, erroneously 
excluded, and as it comes up with the bill of exception, it will be 
judicially noticed as part of the defense. 

Under the terms of the Act of 1870, the New Orleans, Jackson & 
Great Northern Railroad Company was not only authorized and 
empowered, but was specially required, to extend their track from its 
then depot to the Mississippi river, through the streets of New Orleans. 
And the legislature thus acted, because it was considered “ essential to 
the commercial prosperity of Louisiana, that the cost of transportation 
of freight should be reduced to the lowest point practicable,” and be- 
cause it was considered that one of the most efficient means of accom- 
plishing that object was by filling the gap which then separated that 
railroad, “‘ the great land avenue of trade and travel,” from the Missis- 
sippi river, “ the great highway tothe West and to the Ocean.” (See 
preamble of the Act.) 

By ordinances of the city, adopted in furtherance of this legislation, 
the railroad company was authorized to lay a track, connecting its 
depot with the river, which track runs mainly on Euphrosine and St. 
Joseph streets, on which freight trains have been continuously run 
since 1870. 

Under the provisions of Act No. 89 of 1878, the defendant Company 
was invested with the right or privilege thus acquired by the former 
Jackson & Great Northern Railroad Company. 

We know of no provision of the Constitution of the United States or 
of our own State, under which the Act of the legislature conferring that 
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right could be invalidated, or its power to authorize the extension of 
the railroad track through the City of New Orleans questioned or 
even doubted. 

The authorities cited on this point by plaintiff’s counsel do not 
impress us as being applicable. The reverse of the doctrine which 
they contend for is recognized in one of the cases quoted by them on 
this point. In the case of Story vs. New York Elevated Railway Com- 
pany, Reporter, No. 14, p. 596, in which the New York Court of 
Appeals held, that the use granted of a public street to an elevated 
railway company, with the right of using nearly all the street, including 
a portion of the sidewalk, together with the right of shutting out light 
from the house of the proprietor of an abutting lot, was really an 
expropriation without compensation, we find language which expressly 
excepts from that ruling cases of such a grant when applied to “ rail- 
roads built upou the surface of the street without change of grade, and 
where the road is so constructed that the public is not excluded from 
any part of the street.” 

But the question is not new in our jurisprudence; it was recently 
examined by us in an exhaustive manner, involving a thorough review 
of the mostrecent and respectable authorities on the subject. In the 
ease of Harrison et al. vs. The N. O. Pacific Railway Company, we 
emphatically recognized and enforced the doctrine, “ that the legisla- 
ture has the power to authorize the building of a railroad on a street 
of a city, and may directly exercise this power or devolve it upon the 
local or municipal authorities.” The doctrine of that case, and the 
reasons which support it, are a complete refutation of the argument 
made on this point by plaintiff’s counsel. 

Having thus shown its unquestionable authority in law to extend its 
track and to run its trains thereon, the defendant Company is entitled 
to the protection of the rule which exonerates a party from any responsi- 
bility in damages for injury done to another in the pursuit of a legal 
right or in the performance of a lawful act, when such injury is not 
traced to, or caused by, his gross negligence or culpable carelessness. 
Hamilton vs. Railroad Company, 34 An. 974; Weeks, Absque Injuria, 
pars. 48, 49; 10 Cushing, 385. 

We have read the evidence with attention, and we fail to find any 
element of damages proved against this defendant. 

The free passage of the street is not impeded by the track, which is 
shown to have been laid with great care, from the best material, all 
combined with a view to facilitate the motion of all sorts of vehicles 
along or across the streets on which the track is laid, and that the best 
quality of coal, the Anthracite, is used as fuel. As to the loss of cus- 
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tomers, alleged by plaintiff to have been driven from the store by the 
consequent difficulty of access to her place, the evidence is simply over- 
whelming against her theory on that element of damages. 

It is shown that, in years past, the railroad company had large and 
extensive car works in that vicinity, employing numerous laborers, 
and that when the freight was delivered at the depot, then a few blocks 
from her liquor store, numerous customers patronized her establish- 
ment. But after the removal of the car works to McComb City, and 
after the extension of the railroad track to the river, where the bulk of 
the freight has since been delivered and received, the laborers were 
gone, and the draymen ceased to flock at the depot. And with both 
departed plaintiff’s main run of custom. Hence, the Company cannot 
be made to repair her losses in that particular. 

The plaintiff next charges that the jarring caused by the heavy 
freight trains has shaken her house, has caused cracks in its walls, and 
seriously affected its security and materially impaired its value. 

On this point the evidence is conflicting and clashing. 

Several cracks are shown to exist in the walls of plaintiff’s house, 
which are attributed by some of the witnesses to the action of the 
trains, and by others to the action of time, the soft nature of the soil, 
and to the shrinkage of the lumber used in the openings. Some of 
these cracks are shown to have existed long previous to the extension 
of defendant’s track, and the weight of evidence supports the theory 
that the damage cannot be attributed to the action of the trains. A 
brick honse, immediately in the rear of plaintiff’s, subject to the same 
action of trains, and of older construction, is entirely free of such 
cracks, as is the case with many other houses similarly situated on the 
extended track, while, on the other hand, such cracks have taken place 
in numerous other houses in this city not in proximity to the passage 
of steam trains. 

Plaintiff contends that defendant’s only authority. to run its trains 
on the extended track is derived from Ordinance 1031 of the City of 
New Orleans, adopted August 16, 1871, and she charges numerous and 
frequent violations of the conditions of the permission by the defend- 
ant and its employees. The ordinance reads as follows: 

“The New Orleans, Jackson & Great Northern Railroad Company 
are hereby permitted to run their trains on their track on St. Joseph 
street, to and from their’ present depot and to the river, by steam, 
under the following restrictions.” 

“To-wit: That the engine shall be a smokeless dummy, and shall 
always be kept in front of the train while in motion ; that a watchman 
with a red lantern or signal flag shall be placed at each street crossing 
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while the train isin motion, and similar lights shall be attached to 
each side of the train when run during the night; that there shall be 
no blowing of whistles or ringing of bells, and that the trains shall not 
move at a greater speed than four miles per hour.” 

“This permission shall be subject to revocation at the pleasure of 
the Council.” 

“* All damages to life and property, resulting from running of trains 
as herein provided, shall be at the risk and responsibility of said 
railroad company.” 

“For each and every contravention of this ordinance the said rail- 
road company shall be liable to a fine of one hundred dollars.” 

The weight of evidence shows a substantial compliance, by the de- 
fendant, with the conditions of the ordinance ; but it appears that some 
of the conditions have been frequently violated, for instance, in using 
smoking engines, blowing of whistles and ringing of bells. 

But it is very clear that plaintiff can avail herself of none of these 
violations, unless she shows special damages accruing therefrom to 
her or to her property. The city alone could and should take steps to 
enforce the conditions of its regulations, by the use of its police power, 
as provided for in the fourth section of the ordinance, or by the exer- 
cise of the reserved right to revoke the permission. But plaintiff has 
entirely failed to show any cause of action on her part growing out of 
the contraventions shown to have occurred. 

We shall now deal with the three remaining subjects of complaint 
urged by plaintiff: the damages attributed to the smoke, the noise, and 
the offensive smells proceeding from the defendant’s trains. 

In making these investigations, courts are usually guided by the fol- 
lowing wise rules: 

*¢ The injury must be clear, direct and positive. It must be the legiti- 
mate and natural result of the nuisance charged, and in no essential 
degree the result of other artificial causes.” * * * “If there is 
a reasonable doubt as to the causes of the injury, the benefit of the 
doubt will be given to the defendant, if his trade is a lawfulone.” * * 
Wood’s Law of Nuisances, Sec. 472. 

~— Again, “ The production of mere inconvenience, resulting from the 
exercise of a trade, is not sufficient to constitute that trade a nuisance; 
*  * but the injury must be real and substantial, and such as im- 
pairs the ordinary enjoyment, physically, of the property within its 
sphere, not measured by the standard incident toa dainty and luxu- 
rious mode of living, but according to plain and simple modes and 
habits incident to persons of ordinary tastes and sensibilities.” Wood’s 
—Law of Nuisances, Sec. 792; Walter vs. Selfe, 4 Eng. Law, 1 Eq. p. 20. 
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In applying these rules to the case at bar, we practically recognize 
the most liberal construction in favor of plaintiff, and yet her case 
fails under the evidence. 

The record shows that in the busiest season of the year the highest 
number of trains run is five per day each way, and that the average 
time used by all trains, in passing any particular house, is twenty 
minutes for the whole day, and the number of drays or other vehicles 
which would be required to haul the same volume and weight of 
freight would be twelve hundred a day. 

It further appears that the noise and jarring caused by a procession 
of vehicles, known in this city as “ floats,” are greater than the same 
caused by a train of an even number of cars. Hence, the location of 
the track near plaintiff’s property has not increased her inconvenience 
on these points, without considering the dust which would be raised 
by the teams on a dirty street like Euphrosine. 

The record further shows that the neighborhood is not in the least 
desirable for a residence. 

It shows that plaintiff's house is situated on Liberty street, on the 
corner of Euphrosine, and is surrounded as follows: 

In its front is located an immense steam planing mill and lumber 
yard, in which the whirl of the wheel and the hissing of steam are 
heard from early morn to Il o'clock at night; and where the fuel 
burned is the refuse trash of the yard. In its rear and on its left side 
is a huge lumber yard, in which lumber is piled a score of feet high, 
and for its next door neighbor is a large blacksmith shop, run every 
day and all day; on the right side comes Euphrosine street, and an 
empty space used as a “ steamer’s landing,” on the New Canal and New 
Basin, where two steamers, burning (like the blacksmith neighbor) 
soft coal, are tied up a couple of days every week. And in the face of 
such a surrounding, plaintiff wishes us to adopt her theory that all the 
inconveniences and discomforts of her house, the lower story of which 
is used for a dram shop, known in this city as a “ barrel house,” are 
to be exclusively attributed to the action of the steam railroad trains, 
which are in her neighborhood, at most, twenty minutes per day. 

In a celebrated case in England, the complainant, who declared 
against a colliery, whose black smoke was a nuisance to his dwelling 
house and surrounding garden, was defeated, owing to the fact that in 
his neighborhood a pure atmosphere could not be expected, even if 
the obnoxious colliery could be removed. Woods on Nuisances, Sec- 
tion 473. 

This reasoning is strikingly applicable to plaintiff’s condition. 
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Our conclusion is, that she has utterly failed to make out a case for 
damages, and much less for an injunction against the defendant’s 
legally established right to run its trains on its extended track to the 
river. 

Many other points have been made and numerous other questions 
have been ably discussed by counsel on both sides, but the foregoing 
views are deemed sufficient for a proper adjudication of this controversy. 

The judgment of the lower court, with the exception of the ruling 
on the plea of prescription, is, therefore, annulled, avoided and re- 
versed ; and it is now ordered that plaintiff’s demand be rejected and 
her action dismissed at her cost in both Courts. 





MANNING, J. The recital of the evidence in the opinion of the 
Court abundantly demonstrates that the damage suffered by the plain- 
tiff is due to other causes than the running of the trains of the defend- 
ant Company. I do not doubt her legal right to recover whatever sum 
she could have proved as damages from that cause. No Act of the 
legislature, nor ordinance of the City Council, nor both combined, au- 
thorizing a railroad to run its trains through the streets of a city, can 
protect it against the claims for damages of those whose property is 
injured thereby. 








No. 8617. 


Tue City or New ORLEANS vs. THE NEw ORLEANS & CARROLLTON 
RaILrRoaD Co. 


Although the tax bill sued on incorrectly describes the property on 
which the tax sued for was levied, this defect is cured by evidence, 
received without objection, establishing that the property was cor- 
rectly described on the assessment roll, or that, if not, the defendant, 
by its action while the rolls were open, acquiesced in the description 
as made and waived objections thereto. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





J. Ward Gurley, Jr. for Plaintiff and Appellant. 
L. E. Simonds for Defendant and Appellee. 





The opinion of the Court was delivered by FENNER, J. 
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No. 8884. 


Tue STATE oF LOUISIANA EX REL. L. B. DAPonte vs. THE BoarpD 
OF ASSESSORS ET AL. 


The mandate of the Constitution, that ‘‘all property shall be taxed, etc.’ is a substantial 
repetition of the language employed in the former Constitutions of 1864 and 1868. Under 
those Constitutions this mandate was always construed and executed as not applying to 
State or municipal bonds; and we are bound to assume that the Convention of 1879 
employed the same language with a like intent. 

In the absence of express language in the Constitution, or law subjecting such securities to 
taxation, the action of the assessors in listing them to be taxed is an attempt to impose 
a tax without legislative or constitutional authority. 


 _o from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


Blane & Butler for the Relator and Appellant : 


1. The means and instruments whereby a government conducts its affairs, or performs its 
functions, are net objects of taxation for and on behalf of such government. Cooley, 
Taxation, pp. 130, 131; Burroughs, Taxation, p. 505; Cooley, Const. Lim. p. 482. 

2. They are not within the grasp of the intent of laws designating the objects of taxation. 
Supra, Ibid. Cooley, Taxation, 131 ; 17 Wall. 329. © 

3. Soa law directing the taxation of all property will not, for this reason, include public 
property, nor any of the means, appliances or instruments of the government. Cooley, 
Taxation, 131; 17 Wall. 329; Dillon, Mun. Corp. 3d Ed. §§ 773, 774; 1 Swan. 269. 

4. Government bonds or contracts for the payment of money is an exercise of the borrowing 
power, and isa use of the public credit. Credit, contracts to pay money, bonds, the 
exercise of the borrowing power, are one. 27 N. Y.400; 30 Mo. 138; 39 Barb, 427; 23 Ind. 
141; 18 Wis. 140; 18 Ind. 467; 1 Nev. 271; 39 Vt. 48; 52 Penn. 9; 38 Mo. 458; Bump’s 
Notes on Constitutional Decisions, p. 25. 

5. And these constitute a great and most important means or instrument of government. 
Ibid. 

6. These bonds—this borrowing power—this credit—are not, therefore, within the grasp of 
the intent of any general law of taxation. 50 Georgia, 387, City of Augusta vs. Dunbar ; 
Cooley, Taxation, pp. 130, 131. 

7. Taxation of government bonds in the hands of private persons, under the pretext of tax- 
ing private property, is the taxation of public credit, and a burden on the borrowing 
power. 17 Wall. 329; Murray vs, Charlesten, 6 Otto, 446; Weston vs. Charleston, 2 
Peters, 464. 

8. The laws regarding the objects of taxation refer not to public but to private concerns, 
Dillon, Mun. Corp., 3d. Ed., §§ 773, 774; 34 Cal. 43; 1 Swan. 269. 

9. From the above has resulted the rule that, admitting the power of a state to tax its own 
bonds and those of its municipalities, such intent must be expressed and specified. 50 Ga. 
387; Dillon, Mun. Cerp. § 773, 3d Ed. 

10. Therefore, he who wishes to include government bonds or credit among the objects of 
taxation, is seeking to establish an exception to the rule or law in relation thereto, and 
must point to an express and specific statute so ordering. 

11. The statute and law pointed out by the defendant not only contains no such expression, 
but in enumerated bonds generally, as objects of taxation, is careful to limit the designa 
tion to “‘ bonds liable to taxation ;" therefore, instead of there being any implied direction 
to include government credit, here is a clear exclusion by implication. Acts 1882, No. 96, 
Sec. 1. 
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12. It is conceded that the State cannot tax her own bonds nor the city those issued by or 
for it, but it is said the State may tax the bonds issued by its municipalities. The forego- 
ing principles and authorities are entirely opposed to such a view. 

In truth, a city bond is a contract for which the Stateis herself responsible. The city 
is only an agency of the State, organized to govern in a particular locality for the State, 
with no powers but those given by the State, and which powers may at any time be with- 
drawn by the State. Bump’s Notes on Constitutional Decisions, p. 205; 15 B. Mon. 642, 
Louisville vs University ; 17 Wall. 622, 328; 11 Wall. 113; Cooley, Taxation, 131. 

The contracts of an agent are those of the principal. City bonds are contracts solely 
entered into by authority and direction of the State, for purely public purposes, on behalf 
of the people and for their good ; their terms are prescribed by the State, their purposes 
designated by the law, their amount, interest and terms alike arranged by the State, and 
their payment provided for by the State by an exercise of the sovereign power of taxation. 
It was unnecessary for the law to say in words that they are contracts of the State, though 
this truth is proclaimed in the Act of 18€2, p. €8, Sec. 10, Ibid; 5 Cal. 288; Cooley, 
Taxation, p. 102. 

Therefore, the rules which defeat an attempt tv tax a bond issued directly by the State, 
are alike applicable to the public contracts made through its auxiliary governments. 

If it is intended that public contracts, public credit or public bonds shall be taxed, it 
must be expressed in the act authorizing such contracts or bonds ; otherwise, the bonds 
are taken under the rule that they are not of the objects of taxation. To make the con- 
tracts, and then tax them, is to impair the obligation, to make an unconditional payment 
of a fixed and absolute sum of money, principal and interest. 

The taxation of bonds is a tax on the contract itself, imposes a burden thereon, affects 
their value. Weston vs. Charleston, 2 Pet. 468; Muiray vs. Charleston, 6 Otto, 445; 12 
Otto, Hartman vs. Greenhow. 

Any measure which affeis the value of a contract or in any manner changes or burdens 
it, impairs the obligation and violates the Constitutions of the United States and of the 
State of Louisiana. 8 Wheat. 1; 13 Mass. 1; 2 How. 608; 12 Miss. 439; 10 Ga. 190; 10 
Cal. 563; 9 Cal. 81. 

A contract is not to be impaired atall. There is no question of degree or manner or 
cause, but of encroaching in any respect on its obligation, dispensing with any part of its 
force. 6 How. 301; 12 Miss. 28; 16 Wall. 314; 43 Ga. 547; 3 Wash. 313; 4 Hall, L. J. 
502; 11 Mo. 344. 

The power to tax inclades the power to destroy. Taxation is a subtle and favorite mode 
of attempting to violate contracts; and is particularly violative of the government’s 
promise te pay money, since, by such a promise, not only is the power totax not reserved, 
but ‘‘the contract should be regarded as an assurance that such power will not be exercised.” 
Murray vs. Charleston, 6 Otto, p. 445; 2 Pet. 468; 4 Wheat. 432. 

The true rule is, that until the government has complied with its promise, and paid the 
money, reduced it into the possession of the public creditor, and so mingled it again with 
the general mass of private property, which it is the office of government to protect, no 
taxation can be imposed. Murray vs. Charleston, 6 Otto, 446; Hamilton’s Works, vol. 3, 
p. 514, 

The “ railroad and consolidated bonds ’’ of New Orleans are specially declared to be exempt 
from taxation. Acts 1856, No. 164; Acts 1860, No. 3. Thisis a special or particular 
enactment, which has not been repealed by the general law cited by the defendant, or 
any general enactment on the subject of taxation. General do not repeal special statutes. 
Sedgwick, Construction of Laws, 19; New Orleans vs. Poydras Asylum, 33 An. 854, and 
authorities there cited ; Blaine vs. Baily, 25 Ind. 165; 44 An. 114. 

The exemption of the Acts of 1860 and 1856 enter into and form part of the contracts. No 
particular acceptance of said acts was necessary. All holders and purchasers of the 
contract hold or buy on the faith of the laws relating to the contracts. 
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J. C. Egan, Attorney General, for Respondents and Appellees: 


. Bonds issued by the City of New Orleans are property. 30 An. 876; Burroughs on 
Taxation, p. 51. 
. All property shall be taxed in proportion to its value. Art. 203 of the Constitution. 


Chas. F. Buck, City Attorney, on the same side. 


The opinion of the Court was delivered by 

FENNER, J. The important question presented in this case is: 
whether the municipal bonds of the City of New Orleans are subject to 
taxation by the State and City, or by either. 

The Constitution of 1879, Art. 203, declares that “all property shall 
be taxed in proportion to its value,” and Art. 207 provides: “ The fol- 
lowing property shall be exempt from taxation, and no other,” etc., not 
mentioning municipal bonds, nor State bonds. 

The Revenue Act No. 96 of 1882 directs, in general terms, all prop- 
erty, notexempted by the Constitution, to be taxed, and then, proceed- 
ing to enumerate the objects, mentions, among other things, “ rights, 
credits, bonds liable to taxation, etc.” 

Acting under this authority, the assessors have listed for taxation 
municipal bonds of the City of New Orleans held by relator. 

The argument of defendants in support of the assessment is redu- 
cible to a simple syllogism, in these terms: The Constitution directs 
that all property, not specially exempted, shal] be taxed; municipal 
bonds are property and are not specially exempted ; ergo they must be 
taxed. 

The relator concedes that such bonds are, in a general sense, prop- 
erty ; but he resists their subjection to taxation on various grounds, 
of which the two following are the most prominent: 

Ist. That they do not fall within the intent and meaning of the 
word property, as employed in Articles 203 and 207 of the Constitution, 
or of the same word, or of the words, “‘ bonds liable to taxation,” in the 
Revenue Act of 1882. 

2d. That such taxation would impair the obligation of the contracts 
evidenced by the bonds, and thus violate the Constitution of the 
United States. 

I. 


This is the first time in the history of Louisiana that an attempt has 
ever been made to subject municipal bonds to taxation. Ifthey areliable 
to taxation to-day, they have been so liable from the foundation of the 
State. From 1864 to the present time, our successive Constitutions 
have contained the mandatory provision: ‘‘ All property shall be taxed 
in proportion to its value, to be ascertained as directed by law. The 
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general assembly shall have power to exempt from taxation property 
actually used for church, school, or charitable purposes.” Constitution 
1864, Article 124; Constitution 1868, Article 118. 

It was held repeatedly by this Court, that the legislative power of 
exemption was confined and limited within the cases enumerated. 

Thus, if municipal bonds were included within the terms, “ all prop- 
erty,” as used in those Articles of the Constitution, it was not merely 
within the power, but it was the absolute duty of the legislature to 
tax them. More than this, various revenue laws passed under those 
Constitutions contained general terms defining the objects of taxation, 
quite as capable of including such bonds as those of the existing Act. 
If these bonds had been included within such terms, it would have 
been the duty of the assessors to assess them and of the tax collectors 
to collect taxes on them. 

Even since the adoption of the Constitution of 1879, under the Reve- 
nue Law of 1880, passed immediately after its adoption, which provided 
for the taxation of ‘all property situated in the State of Louisiana, 
except such as is expressly exempted from taxation by the Constitu- 
tion,” neither the legislative nor executive departments of the govern- 
ment considered that municipal bonds were subjects of taxation or 
made any attempt to assess them for that purpose. 

Thus it appears, that from 1864 to 1883, under a state of Constitution 
and law substantially identical with that prevailing to-day, it has never 
been considered that municipal bonds were included within the subjects 
of taxation, or within the scope of the general constitutional and legal 
provisions which directed, that “‘ all property,” not expressly exempted, 
should be taxed. 

We find nothing in the Revenue Law of 1882 indicating the legisla- 
tive intent to tax such bonds, more strongly than was exhibited in 
the terms of prior legislative Acts. The reference to the enumera- 
tion among objects of taxation of ‘*‘ bonds liable to taxation,” is of no 
avail; for it is evident that if municipal bonds are not included within 
the terms of prior revenue laws, taxing “ all property, except such as is 
expressly exempted by the Constitution,” they are not covered by the 
words, “ bonds liable to taxation.” Indeed, in view of the consistent 
treatment of such bonds as not “liable to taxation,” the use of those 
words might well be construed as intended to exclude them. 

If, therefore, the defendant assessors should be permitted, of their 
own free will, and for the first time in the history of the State, to list 
municipal bonds for taxation, it may be seriously questioned whether 
the tax imposed in pursuance thereof would not be essentially a tax 
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levied by the assessors, and not one levied by the legislative will or in 
pursuance of constitutional direction. 

Is it reasonable or possible to suppose that the framers of the Con- 
stitution of 1879, in directing ‘all property” to be taxed, in terms 
exactly equivalent to those which had been used in two prior Constitu- 
tions, intended or expected that the language should have a broader 
meaning or receive a different interpretation from that which had been 
uniformly attached to like wordsin the latter? We think not. We are 
bound to assume that they knew that the legislative and executive 
departments of the State, under those precedent Constitutions, acting 
under their solemn oaths to obey them had uniformly construed the 
mandate, that “ all property shall be taxed,” as not covering the public 
securities of the City and State, and had always exempted them from — 
taxation. Nor can we avoid the conclusion that, had they intended 
their own like command to subject such securities to taxation, they 
would have expressed such intention in special and unequivocal terms. 

It is obvious that no proposition could have been submitted to the 
convention which would have excited deeper agitation or would have 
been more novel, momentous and startling, than an open proposal to 
tax such securities. Yet we are asked to believe that, without in the 
slightest degree awakening public attention, and without a word of 
discussion, the convention has adopted such a measure under the 
equivocal guise of general provisions touching taxation, repeated sub- 
stantially in the language of prior Constitutions under which they had 
never borne any such import. 

The demand is equally repugnant to common sense and to sound 
principles of interpretation. 

No maxim of statutory construction is better settled than this: 
“ Where terms, or modes of expression, are employed in a new statute, 
which had acquired a definite meaning and application in a previous 
statute on the same subject, or one analogous to it, they are generally 
suppesed to be used in the same sense ; and in settling the construction 
of such new Statute, regard should be had to the known and established 
interpretation of the former.” Maxims and Rules of Construction, in 
Blackwell on Tax Titles, p. 702; 20 Vermont, 49 ; 3 Zabriskie, 143. 

It was a rule of the Roman law, si de interpretatione legisqueratur, 
tmprimis inspiciendum est quo jure civitas retro in ejus-modi casibus usa 
Suisset ; optima enim est legum interpres consuetudo. Dig. 13, 37. Legis 
interpretatio legis vim habet. 

It has been frequently affirmed by this Court, that “‘ the common 
interpretation of statutes which has existed for a length of time will 
be considered, as it generally is, the correct interpretation,” and that 
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the usage under a statute is its best interpreter. Beck vs. Brady, 7 
An. 1; Hubgh vs. N. O. & C. R. ‘R.,6 An. 496; Waldo vs. Bell, 13 
An. 329. 

A remarkable instance of the application of the foregoing rules is 
found in the construction of the extremely general provision of Art. 
2294 of the Code of 1825, declaring, that ‘every act whatever of man 
that causes damage to another, obliges him by whose fault it occurred 
to repair it;” but this Court applied to these exhaustive words the 
limitations which had been imposed on them in prior systems of law 
from which they were taken, saying: ‘‘ The dispositions of Art. 2294 
are found in the Roman and Spanish laws; so far from being new 
legislation, that Article embodies a general principle as old as the 
science of jurisprudence itself, and it must still be understood with the 
limitations affixed to it by the jurisprudence of Rome and Spain.”’ 
Hubgh vs. N. 0. & C. R. R., 6 An. 496. 

Applying these principles to the construction of the Articles of our 
Constitution under consideration, the conclusion is inevitable that the 
general terms thereof employed :with reference to the known and 
established interpretation of like terms, as employed in prior Constitu- 
tions, as evidenced by the consistent usage of the State in the applica- 
tion thereof, and according to the universal understanding of all con- 
cerned therein—which interpretation, usage and common understand- 
ing, all concurred in excluding municipal bonds and other public 
securities of the State from their operation. 

Nor can it be successfully opposed to this view that the words, “ all 
property shall be taxed,” are too clear and unambiguous to leave room 
for construction. On the contrary, such general terms and expressions 
are constantly subjected to construction, and it may be said that they 
are never allowed their full literal import. 

To do so would be to extend their intent to subjects which the State 
has clearly no power to tax, such as bonds of the United States, and 
other means and instruments for the exercise of the powers delegated 
to the federal government; and to other subjects, such as the salaries 
of judges, public property, (though this is expressly exempted) and 
the like, which, though it is within the power of the State to tax, are 
yet considered on fundamental principles to be non-taxable. It is, 
therefore, laid down as a general principle by Judge Cooley, that 
“some things are always presumptively exempted from the operation 
of general tax laws, because it is reasonable to suppose they were not 
within the intent of the legislature in adopting them. * * * * 
It is always to be assumed, that the general language of statutes 
is made use of with reference to taxable subjects.” He concludes, that 
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“the property of municipalities is not, in any proper sense, taxable. 
It is, therefore, by clear implication, excluded. It is not like govern- 
ment agencies, excluded from the power of tax laws, but it is beyond 
the grasp of their intent.” Cooley on Taxation, pp. 130, 131; 30 N. J. 
Eq. Rep. 667. 

Again, says Cooley, “ it is a general rule, that where the public are 
to be charged with a burden, the intention of the legislature to impose 
that burden must be explicitly shown.” Cooley on Tax. p. 201. 

We quote these passages for the purpose of showing that, however 
broad and general be the expressions of tax laws, they are to be con- 
strued so as to give effect to the intent of the legislator. 

We consider that the reasons heretofore given establish that muni- 
cipal bonds have never been considered as properly taxable in this State; 
that they have always been considered as “ presumptively exempted 
from the operation of general tax laws,” and that, even if not excluded 
from the power of the taxing provisions of the Constitution, they are 
“beyond the grasp of their intent.” 

The Supreme Court of Pennsylvania had occasion to construe the 
words “all property ” as used in a tax law. The case was this: “ An 
Act of 1844 declared that debts due from solvent debtors shall be tax- 
able for State and county purposes ; an Act of 1850 declared that such 
debts shall not be taxed for borough or township purposes ; an Act of 
1851 declared that all property subjected to taxation for county pur- 
poses shall be for borough purposes.” The Court admitted that the 
words “ all praperty ” might include “ debts due from solvent debtors ; ” 
but, in view of the general exemption in the former Act of such debts 
from borough taxation, it held, that it would not hold the words “ all 
property” in the later Act as evidencing the legislative infent to 
include them, in absence of express designation. Gaepp vs. Bethlehem, 
4 Casey (Penn.) 254. 

And in a later case, the same Court, referring to the above decision, 
said: ‘‘ We need not repeat the argument in support of the construc- 
tion given to the words all property as found in the Act. Itis sufficient 
to say that it must have expressed the legislative intent and the will 
of the people, or the Act, as thus interpreted, would not have remained 
uochanged for so long a period. The construction given to it has 
become fixed and settled, and it is now too late to attempt to change 
it.” Mifflintown vs. Jacobs, 69 Penn. 151. 

The Supreme Court of Georgia held, that the power granted toa 
municipal corporation to tax property generally, could not be consid- 
ered as including authority to tax State bonds, in absence of ‘ express 
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words so declaring,” even if such taxation were within the legislative 
power. City of Augusta vs. Dunbar, 50 Ga. 387. 

The first Article of our Civil Code declares, that “law is the solemn 
expression of the legislative will.” This Article, though often and 
justly citicised as a definition of law, nevertheless consecrates the 
principle that the vital element of statutory or constitutional law is 
the “legislative will.” The ascertainment of this will or intention is 
the sole purpose of judicial interpretation or construction. 

Rules and maxims of interpretation have no other purpose except as 
aids to the accomplishment of this prime object. Many of these rules 
are apparently contradictory of, and inconsistent with each other. We 
have quoted some which favor and support the construction which we 
have placed upon the provisions of law under consideration. It would 
not be difficult to quote others which oppose it. But, after all, the 
judicial mind reverts to the fundamental question, what is “ the legis- 
lative will?” When it has reached a firm, secure, confident conviction 
on that point, such it must announce to be the law. 

Thus, although the Revised Code of Practice explicitly provided, 
that the party applying for an attachment must give bond in a sum 
“ exceeding one-half that which he claims,” this Court, convinced by 
the circumstances, history and prior interpretation of the legislation on 
that subject, that such was the undoubted “ legislative will ” held, that 
the Article meant “ exceeding by one-half.” Yale vs. Cole, 31 An. 687. 

The same doctrine was carried by this Court to the very verge of 
discretion in holding that Article 128 of the Constitution, which con- 
ferred npon the Courts of Appeal for the Parish of Orleans jurisdiction 
where “‘ the amount in dispute exceeds two hundred dollars, and is less 
than one thousand dollars,” gave jurisdiction of an amount in dispute 
of exactly one thousand dollars, being satisfied that such was “ the 
legislative will.” La. Ice Co. vs. State National Bank, 32 An. 597. 

We cite these cases as extreme examples of the length to which 
courts will go in giving effect “to the legislative will,” when fully 
satisfied thereof. ' 

Such examples are, and should be rare. We do not conceive that, 
in our instant decision, we are adding to their number. On the con- 
trary, our construction of the laws under consideration is natural and 
supported by sound principles and frequent precedents. At all events, 
we do_not hesitate to declare that our conviction that State and muni- 
cipal bonds were not within the grasp of the legislative intent, in the 
general provisions of the laws relative to the taxation of property, is 
quite as fixed and certain as if they had been expressly excepted. 
Although it is not necessary for us so to hold, yet, when analyzed, it 
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is doubtful whether the values here sought to be taxed do not fall 
within the express exemption accorded to public property. A bond of 
the City of New Orleans is negotiable and imports consideration. It 
represents no intrinsic value except the consideration which passed to 
the City upon her promise to return a stipulated equivalent. When 
the value of that consideration passed from private ownership into that 
of the City, it ceased to be private and became public property, and, 
therefore, non-taxable. When the City shall return this value or its 
stipulated equivalent to private ownership, by payment of her bond, 
it will become again private and taxable property ; but for the City to 
retain the value and, at the same time, to tax it through the holder of 
her bond, is certainly shocking to justice and common sense. 

The same remark is equally applicable to the State, whose creature 
and agent the City is, and under whose authority and direction the 
bond was created and issued. 

These views seem to harmonize substantially with those expressed 
by the Supreme Court of the United States in Murray vs. Charleston, 
96 U.S. 

Taxation, thus doubtful in power, indefensible in morals, wanting 
in explicit legislative sanction, irrational in policy, and barren of 
results, because incapable of practical enforcement, needs a stronger 
title to judicial recognition than mere quibbling on the literal meaning 
of words which, by long use and interpretation, have acquired in their 
present connection a restricted import exclusive of that now sought to 
be attached to them by mere executive officers of the State. 

It is a satisfaction to us thus to be able to acquit the convention and 
the legislature of the design to make this most insidious and dangerous 
of all forms of assault upon public credit. Good faith and justice, as 
they are the ornaments of States, are also indispensable conditions of 
their prosperity and advancement. To use the famous metaphor of 
Junius, ‘ public honor is security ; the feather that adorns the royal 
bird supports his flight; strip him of his plumage and you fix him to 
the earth.” 

II. 

The conclusion above announced relieves us from the duty of 
determining whether taxation of State or municipal bonds by the State, 
or by any municipal corporation thereof, would have effect to impair 
the obligations of the contracts, in violation of the Constitution of the 
United States. 

In homely phrase, that isa bridge which we will cross when we come 
to it. 

It is, therefore, ordered, adjudged and decreed that the judgment 
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appealed from be annulled avoided and reversed, and it is ordered and 
decreed that alternative writs of mandamus originally issued herein 
be made peremptory at cost of defendants in both Courts. 





DISSENTING OPINION. 

Bermupez, C.J. The real question at issue is simply : whether the 
property owned by the relator and represented by bonds, which are 
promises to pay, is exempt from taxation. 

The bonds possess themselves no intrinsic value. They are nothing 
but paper evidencing an indebtedness on the part of the State and City, 
a claim of the holder, for the payment of money which is property. If 
the bonds were destroyed by accident, the right of the owner to recover 
the money would not perish with them. 

The principle is too familiar to necessitate a reference to authorities, 
that the State and her functionaries vested with delegated authority 
have the right and power to tax within constitutional limits, where any 
exist, all property which is not exempt expressly or impliedly, and 
that when an exemption from taxation is claimed, the burden of estab- 
lishing clearly the exoneration rests upon the party averring. See, 
however, Buyroughs on Tax. p. 3; Cooley on Tax. pp. 65, 130, 152; 
Dillon on Mun. Cor. p. 151 ; 4 Wh. 429, (435). 

Exemptions result from provisions to be found in the organic law or 
in some statute passed with authority conceding the privilege. 
Exemptions are formal or virtual, express or implied. 

There is no pretense here that the property of the relator represented 
by bonds, within the limits of the City and State, are, in as many 
words, exempt from taxation, for that pretension could not be estab- 
lished. Whatever constitutional provisions and statutory enactments 
exist, they are, on the contrary, obnoxious to the pretension, and they 
challenge the whole power of the relator to show their inapplicability 
to his case. 

The relator relies upon an implied exemption. 

No one denies that there are “ things,” (that is, property) which are 
always presumptively exempted from the operation of general laws, 
because it is assumed that they were not within the grasp of the legis- 
lature in adopting them, not, however, because the lawgiver could not 
tax them. 

Those things are nothing but the property belonging to the State or 
the City, or to some other functionary, and which constitute the means 
necessary and used for governmental purposes. They do not consist 
of property belonging to individuals, within the territorial jurisdiction 
of the taxing power. 
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It would be frivolous for a State, for a parish, for a city, to tax its 
own property, but it has oceurred and for reason, too, that a State has 
taxed the property of its functionaries. The authorities invoked cover 
none but public property, which has always been exempt in this State, 
but they cannot be stretched one inch farther. 

The intangible property which individuals own, is represented in a 
multitude of ways which have no intrinsic value. It is not the form 
or shadow, but the substance, the reality, which forms the object of 
taxation. 

It is claimed that the exemption is to be implied from the fact, that 
property represented by bonds has never been taxed, and that hence, 
it is to be irresistibly inferred that the State has willed it to be exempt, 
that this abstention is a construction or interpretation which amounts 
to a formal or express recognition or declaration of exemption. This 
is a fallacy. 

There exist two insuperable objections to the triumph of the propo- 
sition, which is incorrect in law and in fact. 

The taxing power is vital to the functions of government. It helps 
to sustain the social compact, and to give it efficacy. 

It is intended to promote the general welfare. It reaches the interest 
of every mem ber of the community. It may be restrained in special 
eases for public good, when there exists no prohibition ; but the exemp- 
tion must be established, as there is no presumption in itsfaver. Every 
reasonable doubt is fatal and must be resolved against it. When the 
exemption is shown it must be rigidly scrutinized, and is never per- 
mitted to extend, in scope or duration, beyond what the terms of the 
concession clearly require. It is in derogation of common and public 
right, and narrows a trust created for the good of all. (In this sense, 
on the question of exemption under contract, see 22 Wall. 575; 93 
U. S. 597.) 

Hence, it is, that property represented by State and municipal bonds 
is considered as proper subjects of taxation, whenever they are found 
in the same manner, unless it is clearly proved that it does not come 
within the rule. 

The present Court has decided, after mature deliberation, on a second 
consideration of the exemption invoked on an identical ground, that 
the omission of the officers to perform that which it was their duty to 
do, however long the suspension, could not be considered as justified 
by law or by the State, where no law or authority is produced in sup- 
port of the dereliction. * * * Ifthe inaction of such officers could 
produce the effect claimed, the legal effect would be the Jodging into 
their hands of the very power of exemption which the State alone can 
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wield, and to confer on them effectual authority to amplify restricted 
immunities conceded by the law giver. 34 An.-958. 

It is error also to assume as a fact that bonds eo nomine have never 
heretofore been expressly announced by law to be liable to taxation. 
The delaration was not required, as all non-exempt property was 
taxable. 

The Constitutions in force at the various dates at which bonds have 
been issued by the State or by the City, emphatically required that all 
property should be taxed. That meant that everything which forms 
part of the wealth of an individual, and which is found within the 
territorial jurisdiction of the taxing power, shall be taxed unless it be 
exempt from taxation. 

There cannot be found a revenue act since bonds were issued, which 
declares that personal property, such as capital, money loaned, credits, 
etc., shall not be taxed. They are all to the reverse. Our immediate 
predecessors have held, that bonds are property andare taxable. Even 
that where capital was invested in part in bonds exempt from taxation, 
the money invested could be taxed. 30 An, 876. 

The previous Charters of the City, after providing that all real and 
personal property in the City of New Orleans, whether owned by 
individuals or by corporations, shall be liable to taxation, subject to 
the exemptions specified, declare that the term “ personal property ” 
shall be construed to include: capital, debts due, whether on account, 
contract, note, bond, mortgage, certificate, or any other obligation, 
* * * any property which is not real.” See Charter 1870, p. 37, 
Secs. 13 and 14; Amended Charter 1856, p. 146, Sees. 36 and 38. 

The argument to establish exemption has therefore no force, that the 
bonds of relator do not fall within the intent and meaning of property, 
as employed in Articles 203 and 207 of the Constitution, or of the same 
word, or of the words: ‘“ bonds liable to taxation,” in the Revenue Act 
and in the City Charter. It is manifest, from the very words in the 
Constitutions and laws in force at the issuance of the bonds and since 
reiterated more plainly, that it did enter in the legislative intent and 
grasp to tax bonds. Conventions and legislatures and this Court have 
considered bonds as property, and included them in that generic term 
which, unrestricted and amplified as it is, embraces both State and 
municipal bonds. 

The words “ liable to taxation ” are inocuous and practically cum- 
bersome. They neither add to, nor detract from, the character of the 
bonds in contemplation. 

The legislature could order, neither directly nor indirectly, the taxa- 
tion of bonds which were previously exempt. The words were evi- 
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dently inserted by inadvertence and are surplusage. They surely 
afford no just opportunity for a deduction of the exemption claimed. 

If it be true that the words are not redundant, but are significant, 
then the unavoidable inference is that there are bonds which are taxa- 
ble. As the relator has pointed to no law exempting his bonds, the 
conclusion would be that they are included among those described as 
liable to taxation. 

If, as claimed, the legislature designed to exempt bonds of the char- 
acter of those held by the relator, by using the words “ liable to taxa- 
tion,” the double inquiry at once arises: where does the legislature 
derive its exempting power and what bonds did the legislature intend 
to tax? The Constitution enumerates what property shall be exempt 
and distinctly announces that no other shall enjoy the immunity. The 
legislature is powerless to add too, or take an iota or dot from the or- 
ganic law. To those inquiries, the only answer would be, that the law 
giver intended to tax judicial and official bonds. But is that in common 
sense a possibility? Assuredly not. 

It is worthy of note, that in 1856 and particularly in 1870, the City 
of New Orleans had an immense amount of bonds outstanding, and 
that in the City Charter of 1870, in the enumeration of property exempt 
from taxation, conspicuously figure some of those bonds. _P. 38, Secs. 
l5and 17. The only bonds which ever were exempt from taxation are 
the City Railroad and Consolidated Bonds, under Acts of 1856, p. 164, 
and of 1860, No. 3. 

Had not the legislature considered that those bonds, or the property 
of which they represent the capital, the money invested in them, were 
as a rule taxable, it must assuredly not have passed those exempting 
laws. It cannot be pretended that, in so doing, the legislature did a 
vain thing. The question now at issue is not one altogether novel. 
It was twice presented to the consideration of courts of last resort in 
sister States and to the attention of the highest tribunal of the country 
and the power and right of the State and of her functionaries was for- 
mally recognized. Champaign vs. Smith, 7 Ohio St. 42; People vs. 
Home Ins. Co., 29 Cal. 533. 

In a celebrated case which went to the United States Supreme Court, 
the question was put: “‘Is property, which consists in the promise of 
a State or of a municipality of a State, beyond the reach of taxation ?” 

And the answer was: 

““A State may undoubtedly tax any of its creditors within its juris- 
diction for the debt due him and regulate the amount of the tax by 
the rate of interest the debt bears, if its promise be left unchanged. 
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A tax thus laid impairs no obligation assumed. It leaves the contract 
untuuched.” Murray vs. Charleston, 96 U.S. 445. 

In a more recent case, and no less important and interesting, the 
same Court said, in alluding to it: 

- * * “Tt is urged that the bonds of every State are property 
in the hands of its creditors, and as such that they should bear a due 
proportion of the public burdens. In the case of Murray vs. Charleston, 
(96 U. S. 432) there are many pertinent and just observations on this 
subject, which itis not material to repeat.” * * Hartman vs. Green- 
hern, 102 U. S. 683. 

It cannot therefore be questioned that the State could herself, and 
through her functionary, tax property, the title to which is represented 
by bonds, and thussubject it to both State and municipal taxation. 

No one here claims that, previous to payment, or at the time of pay- 
ment, the State or municipal corporation could satisfy the tax levied out 
of the amount due and being paid the creditor ; but there is no consti- 
tutional or other objection to realizing it from the same amount after 
it has been reduced to possession by the creditor, if it can be reached. 

The Constitution in force, and the Revenue Act and City Charter 
declare what property shall be exempt, and expressly restrict the ex- 
emption to the described property and extends it to ‘“‘no other.” In 
this they only repeat the provisions of previous Constitutions and laws 
on the subject. 

The property of the relator, consisting in money loaned and invested 
in bonds within the territorial jurisdiction of the taxing power, is 
property which was taxable ab initio, when the State and City issued 
their bonds for value, or in exchange, and has continued so to be. 

In claiming an exemption the relator has placed himself within the 
exception of the rule, and assumed to prove his title to immunity. 

He has shown no constitutional provision, no legislative enactment, 
no judicial adjudication, to support his position. All the authorities, 
Constitutions, laws and precedents are antagonistical to his pretension 
and unequivocally subject his property in that form to both State and 
municipal taxation. 

With all due deference to the opinion of the majority of the Court, 
and uncontrolled by considerations of expediency and of consequences, 

I feel it my bounden duty to withhold my concurrence, as I consider 
it to be bold judicial legislation exempting, in the teeth of the Consti- 
tution, upwards of ten millions of property, the exemption to last for 
forty odd years to come. 

Against such exemption I, therefore, enter my conscientious and 
solemn protest. 
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DISSENTING OPINION. 


Topp, J. The power of taxation is one of the most important attri- 
butes of sovereignty. It is a cardinal principle relating to such power, 
that it inherently comprises all subjects over which the sovereignty 
extends. As said by an eminent law writer: ‘The power of the State 
as to the mode, form or extent of taxation is unlimited when the sub- 
jects to which it applies are within her jurisdiction.” Burroughs on 


Taxation, 3. 

We find a recognition of this principle by the Supreme Court of the 
United States in the following language of that pre-eminent jurist, 
Chief Justice Marshall, in the case of McCullough vs. Maryland, 4 
Wheaton, 434: 

“If we measure the power of taxation residing in a State by the 
extent of sovereignty which the people of a single State possess and can 
confer on its government, we have an intelligible standard applicable 
to every case to which the power may be applied. We have a princi- 
ple which leaves the power of taxing the people and property of a 
State unimpaired—which leaves to the State the command of all its 
resources.” 

This language, so terse and at the same time comprehensive, con- 
veys graphically to the legal mind the nature and unlimited extent of 
this vast power. 

Though, thus, an incident of sovereignty and co-extensive with it, its 
scope and operation may be restricted and confined within designated 
barriers by constitutional or statutory limitations. 

The authoritative declarations of our present State Constitution, on 
the subject of the taxing power, are as follows: 

Article 203 provides, “‘ that taxation shall be equal and uniform, 
* * and all property shall be taxed in proportion to its value.” 

Article 207 of the same Constitution declares the exemptions from 
this mandatory and sweeping provision in these words: ‘ The 
following property shall be exempt from taxation, and no other, viz: 
All public property, places of religious worship or burial, all charitable 
institutions, all buildings and property used exclusively for college or 
other school purposes, the real and personal estate of any public li- 
brary and that of any other literary association used by or connected 
with such library, all books and philosophical apparatus, and all 
paintings and statuary of any company or association kept in a public 
hall; provided, the property so exempted be not used or leased for 
purposes of private or corporate profit or income.” 
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Thus, we see that the constitutional command is substantially, in 
its terms, that no other property than that thus specifically named 
shall be exempt; all other must be taxed. 

Act 96 of the General Assembly of 1882 is strictly in conformity to 
that requirement. 

In the light of these constitutional and statutory requirements, and 
the principles adverted to, underlying this entire subject of taxation, 
the question arises, whether the City bonds before us are proper sub- 
jects of taxation, and were legally and properly assessed in this 
instance. 

We have seen that there is no declared exemption for them. Then 
the question arises, are they property in the sense of the Constitution ? 
In my opinion they must be. Abbott defines property as “ anything 
which a person owns, the various subjects in which an individual may, 
by law, have exclusive dominion and enjoyment,” and cites, as sup- 
porting this definition, the following expressions from adjudicated 
cases: 

“ Property, used alone, includes lands, tenements, hereditaments 
and commodities, whatever can be appraised or estimated in money.” 
People vs. Mayer, 7 Barb. 535. 

‘¢ Property, in a bequest, includes everything which may be the sub- 
ject of ownership, as money and securities.” Ball vs. Ball, Spear’s 
Ch. 48. 

‘Tt includes stock in corporations owned by the testator.” Adams 
vs. Jones, 6 Jones Eq. 221. 

And this Court, in the case of City vs. Insurance Company, 30 An. 
876, declares : 

“The argument by which it is attempted to be shown that notes, 
bills, bonds, stocks, ete., are not property, is too sublimated and meta- 
physical to be practical in matters of legislation.” 

It is conceded, however, in the majority opinion, and is not denied 
by the counsel for the relator, that the bonds in question are property. 

Being property, and not being expressly exempted, it would seem 
difficult to escape the conclusion, in view of. the imperative language 
of the Constitution, that they should be taxed. 

Cooley lays down the rule on this point thus: 

“ The intention to exempt must, in any case, be expressed in clear 
and unambiguous terms. Taxation is the rule; exemption the excep- 
tion.” Cooley, Law of Taxation, p. 146. 

In the face of the plain and unambiguous provisions of the Consti- 
tution and statute, and in the absence of any clause in the law or or- 





NEW ORLEANS, MAY, 1883. 





State ex rel. DaPonte vs. Board of Assessors et al. 





dinances, under which these bonds were issued, exempting them from 
taxation, I find no room for implication in the matter, for it is by im- 

plication, and implication alone, that the conclusion is reached that 
' these bonds are not taxable. It is implied that they are not within 
the ‘‘ grasp of the legislative intent.” While I admit the force of the 
reasoning by which this proposition is supported, it seems to me that 
the rules of construction invoked, by which the conclusion is reached, 
are misapplied. All such aids to construction, to ascertain the legis- 
lative intent, can, in my opinion, only be legitimately applied where 
the language of the Constitution or statute to be construed is obscure or 
doubtful. Where there is no such obscurity or doubt, as I think is the 
ease in this instance, then the only rule for our guidance is that plain 
and easy one laid down in our Code, which declares: 

“* When a law is clear and free from ambiguity, the letter of it is not 
to be disregarded, under the pretext of pursuing its spirit.” C. C. 
Art. 13. 

And as more directly in point on the subject before us, we find the 
rule laid down by Dillon thus: 

“As the burden of taxation ought to fall equally on all, statutes 
exempting persons or property are construed with strictness, (the italics 


are the author’s) and the exemption should be denied, unless so clearly 
granted as to be free from fair doubt.” 

Apart from the plain inference to be derived from the language of 
the Constitution and statute referred to, we have high authority in 
support of the proposition that municipal bonds are proper subjects 
for taxation. 


Burroughs, an eminent writer on the subject, declares : 

“The State bonds and bonds of municipal bodies, and circulating 
notes of banks, which are treated as property where they are, and pass 
by delivery, are the subject of taxation wherever found, in the same 
manner as chattels. Such statutes will be construed most strongly 
against those claiming the exemption.” Burroughs on Taxation, p. 
51; and refers to 4th Peters, 514; 11 Peters, 420; 10 How. 393; 1 
Black, 436; see, also, Dillon, Mun. Cor., 151; 4 Keyes, 303; 29 Cal. 
533; Murray vs. Charleston, 6 Otto, 445. 

For these reasons, I can come to no other conclusion, than that the 
bonds in question are taxable and were properly assessed for taxation, 
and, therefore, dissent from the opinion of the majority. 
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No. 8889. 


THe STATE oF LOUISIANA EX REL. THE BOARD OF ADMINISTRATORS 
OF THE TULANE EDUCATION FUND vs. THE BOARD OF ASSESSORS. 


Exemptions from taxation are always strictly construed against the exemption. Nothing 
can be supplied by intendment or inference. 

The exemption of buildings and property used exclusively for colleges, or other school pur- 
poses, means such buildings as are used for the habitation of a college or school, and such 
property as is used in and for college or school purposes, such as chemical or philosophical 
apparatus, and such like. 

Neither buildings, nor property of any kind, that is used for revenue or profit, although the 
revenue is to be applied wholly to the support of a college or school, and the profit is to 
be expended solely for its benefit, is exempt from taxation under our present Constitution. 


jem from the Civil District Court for the Parish of Orleans. 
Rightor, J. 


J. McConnell, E. D. White and FE. H. Farrar for Relators and 
Appellees : 


1. The prejudice resulting from numerous decisions under Article 118 of the Constitution of 
1868 must be removed before the new and widely different provisions of Article 207 of the 
Constitution of 1879 can be fairly considered or interpreted. 

2. The exemption asked for maintained under the terms of Article 207: 

(a) Deductions from comparison of Article 207 with Article 118. 

(6) Similar comparison of Article 207 with the corresponding Article in the Constitution 
of Georgia, from which it was taken with modifications. 

(ce) Both comparisons demonstrate that the changes were intended to enlarge the scope of 
exemption, favorable to educational purposes. 

3. Underthe proviso to Article 207, property exempted from taxation for educational pur- 
poses may be leased, provided the benefit thereof shall accrue, not to private or corporate 
purposes, but exclusively for the educational purposes intended to be fostered by the 
Constitution. 

4. The right to exemption of this property, established from a consideration of the status of 
the institution claiming the exemption, and holding the property as quasi public property, 
to be first administered and then distributed for educational purposes only. 

5. Considerations stated, as showing why the exemption, if accorded in this case, cannot be 
invoked as a precedent by others. 

6. Principles stated, upon which, if the issue is fairly doubtful, the exemption now prayed for 
should be granted in the public interest. 


T. J Semmes and Randall L. Gibson on the same side. 


Chas. F. Buck, City Attorney, for Respondents and Appellants: 


1. Under the Constitution of 1879 all property, of every description whatever, is subject to 
taxation, unless it falls clearly within the terms of some one of the specified exemptions. 

2. Art. 207, of the Constitution of 1879, granting certain exemptions, must be interpreted 
according to the plain, literal and ordinarily accepted meaning of the words employed. 

3. When the meaning conveyed by the literal import of the words used is clear and unam- 
biguons, the courts can do nothing but enforce the intention which the law-maker 

expressed. Sedgwick on the construction of Statutory and Constitutional Law, pp. 194, 

195, 205, 206, 207—authorities examined ; Potter's Dwarris, p. 286—authorities examined. 
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4. In matters of claim, for exemption, the rules of strict construction apply, under which the 
doubt must be given in favor of the sovereign. 93 U.S. 567. 

5. Nor are these rules to be relaxed in favor of charitable or educational institutions. 
Applying these rules to Art. 207, Constitution 1879, it must be held, under the proviso, 
which is in these words: ‘‘ Provided, the property so exempted be not used or leased for 
purposes of private or corporate profit or income ”—that the property of religious, chari- 
table or educational institutions, which is leased for revenue, without regard to the use 
made of such revenue, is excepted from the exemption accorded to such institutions, and 
when so leased is subject to taxation. 

7. The words “all buildings and property, used exclusively for colleges or other school 
purposes,” in Art. 207, mean actually used, and used for no other purpose. 

8. Property donated to individuals, or corporations as trustees, to be rented for revenue for 
a period of years, said revenues to be distributed, in the discretion of the trustees, for ed- 
ucationa) purposes, and after the lapse of the period fixed, to be sold and the proceeds 
similarly distributed, is not ‘‘ buildings and property (or property) used exclusively for 
colleges or other school purposes,” and therefore not exempt under any construction of 
Art. 207. 


The opinion of the Court was delivered by 

MANNING, J. Paul Tulane gave to certain designated persons in 
New Orleans real estate situated therein for the purpose of using the 
income thereof for the promotion and encouragement of intellectual, 
moral, and industrial education of the white youth in that city. This 
property has been assessed for taxation in 1883 at $288,700. 

The administrators of Mr. Tulane’s bounty claim that the property 
is exempt from taxation, and this proceeding presents that issue. 

The provisions of the last two Constitutions for exemptions are nearly 
identical. The points of similarity and of difference, so far as concerns 
our present inquiry, will appear more strikingly by juxtaposing them. 
The words used are: 

1868. Property actually used for church, school, or charitable 
purposes. 

1879. Buildings and property used exclusively for colleges or other 
school purposes. 

The points of difference are that the word “ buildings” is introduced 
into the later instrument, and “ exclusively ” is substituted to “ actu- 
ally.” In this second alteration the last Constitution is more stringent 
than its predecessor, for property or a building might be actually used 
for school purposes, and yet not used exclusively. If we are then to 
suppose that there was a design in discarding the word “ actually,” 
and employing “ exclusively,” the intent must have been to restrict the 
exemption within narrower limits than before. 

The word “ buildings ” is redundant, and seems to have been injected 
in the instrument more from a desire to change the expression than to 
alter the meaning. Certainly property includes buildings. The only 
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effect of it is to make “ property ” refer especially to whatever, other 
than buildings, is used exclusively for school purposes, such as chemical 
or philosophical apparatus and the like. 

The Journal of the Convention is not very luminous upon the matter, 
but some light is thrown upon it by the disposition made of an amend- 
ment, offered by the counsel who made the oral argument before this 
Court on behalf of the administrators with such felicity of diction and 
earnestness of conviction. Mr. McConnell offered to amend by insert- 
ing, ‘‘and the property thereof, so far as may be actually necessary for 
the use or support thereof.” It was lost. Journal, 189. 

This very decidedly exhibits the animus of the Convention upon this 
matter of exemptions. Here was a distinct proposition to exempt, not 
only the property of an institution necessary for its use, but also such 
property as is necessary for its support. The opportunity was then 
given to disclose just what we are now seeking to find, viz., the mean- 
ing and intent of the body then formulating an organic law. If exemp- 
tions were intended to embrace property, the revenues of which were 
necessary to support an institution of any kind, here was an occasion 
when that principle could be stamped upon the instrument in charac- 
ters so sharply defined that there could be no mistake in reading them. 
The principle was repudiated. The amendment was rejected. 

Besides, the judicial interpretation of the exemption clause of the 
Constitution of 1868 was before the Convention. A series of decisions, 
familiar to every lawyer and to most business men in that body, had 
settled the meaning of the words used in that Constitution. They knew 
that an exemption from taxation of a building belonging to a society 
had been adjudged to have terminated when the building ceased to be 
used for the purposes of the society, but was leased for its profit, New 
Orleans vs. N. O. Mechanics’ Society, 27 An. 436, and that the parsonage 
of a church, used as a home for its minister, had been denied exemp- 
tion. First Presb. Church vs. New Orleans, 30 An. 259. And ina case 
where all the Justices read opinions, the first opinion of the Court 
enlarging the exemption was reversed on rehearing, and the strictest 
construction of the exemption clause was maintained. La. Cotton 
Manuf, Co. vs. New Orleans, 31 An. 440. 

The legislative interpretation of this clause accorded with the judi- 
cial, or rather the legislature compelled the practical enforcement of 
the judicial interpretation by passing a special law requiring assessors 
to assess “all property not absolutely used for church, school, or 
charitable purposes.” Acts Ex. Sess. 1877, p. 121. 

With this phraseology of the Constitution of 1868 before the eyes of 
those who were framing a new one, judicially construed uniformly to 
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have one meaning, the last cited decision having been rendered at the 
instant of their assembling, the decisions of this Court forming as we 
know the subject of comment in their debates, it is not possible that 
they should have employed language so nearly alike that of the pre- 
vious Constitution, if they had intended to introduce a different prin- 
ciple. They would rather have avoided the use of its terms, and have 
so shaped their language as to carve the different intention in bold 
relief. And this the more, since the accepted canon of construction is 
that exemptions are rigidly confined to the objects specially designated. 

The proviso inserted in the present Constitution strengthens this 
view—provided the property so exempted be not used or leased for 
purposes of private or corporate profit or income. Even if the main 
clause were susceptible of the construction claimed, it is limited and 
controlled by this denegation of exemption when the property is either 
used or leased for corporate income. None of the property, for which 
exemption is now claimed, is or can be used for college buildings. It can 
serve the purpose for which it has been given only by leasing it in order 
to derive income. Unless it yields corporate income, the Board of 
Administrators could not carry out the purpose for which it was given. 

Nor is it without significance that the tendency of legislation, whether 
organic or ordinary, is to reduce and circumscribe exemptions from 
taxation to the narrowest possible limits, and even to totally abolish 
them. Each succeeding Constitution of the several States of our coun- 
try gives evidence of this tendency of modern thought, and the Consti- 
tutions of the two States, which we are told had a marked influence in 
moulding our own, are conspicuous illustrations of the steady advance 
of this conception of public policy. 

The inducements to swerve from the clearly cut path of judicial con- 
traction are tempting. The munificent bounty of the donor, the 
admirable purpose to which he has consecrated it, the eminent men 
whom he has selected with rare good judgment to effectuate his purpose, 
the visions of the rich harvest of intelligence and culture which will 
spring up from the sterile fields of ignorance and brutality, when they 
have been irrigated by the stream of Paul Tulane’s beneficence—all 
invite a relaxation of judicial interpretation. But courts dare not per- 
mit sentiment to displace reason, nor policy to usurp the function of 
authority. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that the peremptory mandamus is 
refused at the relators’ costs in both Courts. 

Fenner, J., recuses himself, being one of the administrators. 
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DISSENTING OPINION. 

Pocuk, J. Believing that the relators are justly and legally entitled 
to the exemption which they claim, I dissent from the opinion and 
decree rendered by the majority of the Court in this case. 

With due deference, I suggest that there is a grievous error in the 
conclusion that the provisions of Art. 118 of the Constitution of 1868, 
and those of Art. 207 of our present Constitution, are nearly identical, 
and that the addition of words in the latter Article arose ‘‘ more from 
a desire to change the expression than to alter the meaning.” 

Article 118 of the Constitution of 1868 reads as follows: 

‘The general assembly shall have power to exempt from taxation 
property actually used for church, school or charitable purposes.” 

The following are the provisions of Art. 207 of the present Constitu- 
tion which have reference to the subject of our present inquiry : 

“The following property shall be exempt from taxation, and no 
other: All public property, places of religious worship or burial, all 
charitable institutions, all buildings and property used exclusively for 
colleges or other school purposes, the real and personal estate of any 
public library and that of any other literary association used by or 
connected with such library, all books and philosophical apparatus, 
and all paintings and statuary of any company or association kept in 
a public hall; provided, the property so exempted be not used or 
leased for purposes of private or corporate profit or income.” 

1. It will be noticed, in the first place, that in the previous Consti- 
tution the whole subject is relegated to the general assembly with the 
implied power to grant or deny the exemptions provided for. Hence, 
no exemption could be claimed without action on the part of the 
legislature. But in the present Constitution the exemptions are im- 
perative and absolute; the Article is self-operative, and places the 
exemptions beyond the reach and action of the legislature. 

This line of conduct of the convention was prompted by the state of 
uncertainty which had hitherto marked our legislation, and which 
prevailed in our jurisprudence on the subject of exemptions from tax- 
ation. The decisions quoted in the majority opinion were known to 
the framers of the Constitution, who aimed to place the advancement 
of education in this State beyond the reach of the principles therein 
enunciated. Hence, these decisions do not apply. 

2. It appears, in the next place, that, under the Constitution of 
1868, “ church, charitable and school purposes,” were placed on an 
equal footing on the score of exemption, and were provided for in the 
same sweeping clause, and that the language used clearly excluded 
the possibility of exempting from taxation any other property but 
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that which was actually used for either of the three enumerated 
purposes. 

Hence, in accordance with the only legislation which could be 
framed under such restrictions, it was correctly held by courts that 
churches only, schoolhouses or college buildings only, and buildings 
and appurtenances occupied and used in the dispensation of charity 
only, were exempted from taxation. A reference to our present Arti- 
cle (207) makes it apparent that this restrictive exemption has been 
retained, in so far as places of religious worship or burial and charita- 
ble institutions are concerned. But the Article discloses an entirely 
different provision touching exemptions referring to college or school 
purposes; and it proposes to exempt “all buildings and property 
used exclusively for college or other school purposes; * * * * 
provided the property so exempted be not used or leased for purposes 
of private or corporate profit or income.” 

Now, is it correct, either in law or in fact, to argue that a building 
cannot be used for the purpose of a college, “‘ but as the habitation of 
a college?” Would not a building pertaining to a college, and used 
as apartments for the college professors, be understood as being used 
for college purposes? The proposition admits of no doubt. Would 
not the farm, its working animals and implements, of an agricultural 
college be entitled to exemption, under the Article, equally with the 
college building? Would the sale of the fruits of such farm, the pro- 
ceeds being applied to the support of the school, justify the conclusion 
that the farm would be liable to taxation? I imagine not. 

To my mind it is clear that this language, “ provided the property so 
exempted be not used or leased for purposes of private or corporate 
profit or income,” is a negative proposition clearly pregnant with the 
affirmative idea that such property can be used or leased for other 
purposes but those of corporate or private profit or income. 

If it be not so; if it be true, as held in the majority opinion, that such 
property can be used for no other purpose, but “ as the habitation of a 
college or school,” and that such property cannot be leased at all, for a 
lease necessarily implies profit or income, why would the convention 
have made use of the proviso at all? It is hardly fair to suppose, as 
limited in the opinion, that the delegates were merely bent on a play 
of words. Under the well recognized canon of interpretation, full effect 
must be given to every word of an act, and every word must be 
understood under its common acceptation. 

In my humble opinion, the correct construction of the clause is, that 
buildings and other property of colleges and schools may be used and 
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leased for income or profit, provided the same be used exclusively for 
the college or school, and not for the purpose of enriching the corpora- 
tion owning the property, or persons connected therewith. 

I have earefully refreshed my memory on the debates of the conven- 
tion on this subject, by an examination of the journal of that body, and 
I find no proceedings which justify the conclusion, that the spirit of the 
convention was adverse to the construction which I adopt. 

The quotation made by my learned brothers from that journal, touch- 
ing the amendment proposed by Mr. McConnell is not precisely 
accurate. 

The journal shows that Mr. McConnell offered to amend by insert- 
ing after the word “institutions,” “and the property thereof, so far 
as may be actually necessary for the use or support thereof,” where- 
upon Mr. King moved to amend the amendment, by inserting after 
“property ” the words “ of charitable institutions,” and by striking 
out the word “thereof.” It therefore appears that the amendment, 
which was voted down, actually read as follows: “‘and the property 
of charitable institutions, so far as may be actually necessary for the use 
and support thereof.” 

The amendment contemplated an exemption exclusively for the bene- 
fit of charitable institutions, and its rejection shows that the conven- 
tion intended such an exclusive privilege to extend to school or 
college purposes only. 

That action of the convention, as well as several amendments which 
were made to the original report of its committee on taxation, inter- 
preted in the light of numerous other provisions in the Constitution, 
on the subject of education, should satisfy the most casual reader that 
the convention intended by all means in its power to foster education 
in the State ; and as far as the limited means of a pillaged and improv- 
erished State would justify, to spare no expense or to shrink from no 
sacrifice which would extend the benefits of education to all classes of 
our people. 

I regret and deplore that the spirit which animated that body, and 
which would not hesitate to make cheerfully the sacrifice which is 
asked at our hands in this case, should have encountered a check from 
the Supreme Court of the State. 


ea 


Rehearing refused. 








NEW ORLEANS, MAY, 1883. 675 





Succession of Baumgarden. 





No. 8778. 


SUCCESSION oF N. A. BAUMGARDEN. 


4 man dies intestate, leaving an estate consisting of preperty held in community with his 
wife, who survives him. The wife soon afer dies, leaving a last will. The major heirs of 
the husband obtain an order putting them in possession of his estate, consisting of his 
interest in the community. Held, that the testamentary executors of the wife’s will, and 
the tutor of a minor heir of the two deceased spouses had an interest in said order 
sufficient to entitle them to an appeal therefrom. 

A husband dies intestate, leaving three heirs of age and one minor, the issue of his marriage 
with the wife who survives him, to an estate held ia community with the surviving 
wife. The wife shortly after dies, leaving a last will and appointing a tutor to the minor 
child of herself and deceased husband. The executors of the wife and the tutor of the 
minor child, there being no debts except the debt of the husband's ion to the suc- 
cession of the wife, have no right to oppose the putting into possession of the heirs of 
age to the extent of their interest in the succession of their father. If any inconvenience 
or confusion is caused thereby, it can be promptly adjusted by a partition among the heira. 
The minor heir cannot be prejadiced by such proceeding, and his tutor is without 
interest te oppose. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 





W. B. Koontz and T. Gilmore & Sons for the Appellants: 


1. When one of the heirs is a mioor, the heirs of age cannot be put in possession, uncondi- 
tionally, of their shares or portion of the estate, until a partition is effected. C.C. 1047; 
30 An. 389; 30 An. 807; 3 An. 502; Succession Therese Baumgarden, 35 An., N. R. 

2. A successionis a unity. It cannot exist as to one heir, and be extinct as to another heir. 
To terminate the existence of a succession the heirs must all be sui juris, and have the 
capacity to render themselves liable for the succession debts. This a minor cannot do. 
C. C. 1047; 30 An. 389, 807. 

3. When the succession consists of the community which existed between the deceased 
husband and wife, and is in possession of the testamentary executors of one of the de- 
ceased spouses, the heirs claiming such succession cannot, where there are debts and 
legacies, be put in possessioa on an ex parte ocder or judgment, but must proceed by pe- 
tition aad citation to the executors. C. P. 1000, 1001, 1002, 1003, 1004; 4 R. 283; 6 R.9; 
11 An. 611; 18 An. 156. 


J. Ad. Rozier, V. J. Rozier and L. L. Levy, contra. 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

Topp, J. Three of the major heirs of N. A. Baumgarden obtained 
an order from the Civil District of New Orleans putting them in pos- 
session of the succession of the deceased. 

The executors of the last will of Mrs. Therese Baumgarden, the wife 
of said decedent, and who died after him, and the tutor of the minor 
child of said decedents, have appealed from this order or judgment. 

There is a motion to dismiss their appeal on substantially the fol- 
lowing grounds: 








i 
| 
i 
‘ 
| 
i 
| 
/ 











676 SUPREME COURT OF LOUISIANA, 





Succession of Baumgarden. 





1. That the parties have no appealable interest. 

2. That the appellees have not been cited, and that the appellants, 
as third parties, could not appeal by motion, but only by petition. 

3. That the bond of appeal was insufficient in amount for a suspen- 
sive appeal. 

First. C. P. Art. 571 provides: “The right of appeal is given not 
only to those who were parties to the cause in which a judgment has 
been rendered against them, but also to third persons not parties to 
such suit, when such third persons allege that they bave been ag- 
grieved by the judgment.” 

These appellants allege that they have been so aggrieved, and among 
the grounds of their appeal set forth in their petition therefor are, 
that the administration of the succession of Therese Baumgarden, of 
whose last will they are executors, involves that also of N. A. Baum- 
garden, the property comprising the successions being community 
property and undivided ; that an administration is necessary, and that 
a succession cannot exist in part and be terminated in part at the same 
time. 

The tutor of the minor heir complains of the major heirs being put in 
possession, and denies that the minor heir can be put in possession 
until there is an administration. 

Some of these facts are shown by the allegations and admissions of 
the appellees in their petition to be put in possession of the estate. 
We think the appealable interest is sufficiently shown. 

Second. There was no need of a citation, since the appeal was taken 
by motion in open court, and there is no provision of law limiting third 
parties to appeal by petition alone. The cases cited to support such a 
proposition, 21 An. 755, 53 An. 484, were cases where the appeals had 
been taken by petition and no citations had issued, but they do not 
negative the right of such parties to appeal by motion. 

Third. The bond was fixed by the Judge, and properly so. It was 
not a suspensive appeal from a moneyed judgment nor from a judgment 
concerning the title to property yielding a revenue, but one where the 
amount of the bond was a matter for the discretion of the Judge. 

Some of the reasons urged-by the appellees’ counsel for the dismissal 
would require an investigation of the facts on the merits, and where 
such is the case the appeal will not be dismissed. Baker vs. Frellsen, 
32 An. 882. 

The motion to dismiss is, therefore, denied. 





ON THE MERITS. 
Nieholas A. Baumgarden died in New Orleans on the 23d of April, 
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intestate, leaving four children and heirs, three of whom were majors 
and one minor. 

On the 18th of January, 1883, a judgment was rendered on the peti- 
tion of the major heirs, recognizing them, together with the minor, as 
the sole heirs of their deceased father, and putting the said major 
heirs, to the extent of their interest, in possession of his estate. 

From this judgment the executors of Mrs. Therese Baumgarden, wife 
of said decedent, who died subsequently to her husband, and the tutor 
of the minor heir, have appealed. 

They make the following complaint of said judgment : 

1. That it was rendered er parte and without citation to them. 

2. That one of the heirs being a minor, the heirs of age could not 
take possession until there was an administration and partition. 

3. That there are debts due by said succession, and the minor can- 
not be made liable in this manner for her virile share. 

4. That an administration is necessary ; that the said succession 
cannot exist in part and be terminated in part at the same time. 

5. That the succession of Mrs. Therese Baumgarden is a creditor of 
the succession of her husband, and the minor opposes the heirs of age 
going into possession until the said debt has been paid. 

6. That the administration of one succession involves both. 

We do not deem it necessary to go over and discuss seriatim these 
several grounds on which the appeal is based, but will consider them 
in globo. 

There is no creditor or heir of age before us demanding an adminis- 
tration of the succession of N. A. Baumgarden, nor is such demand 
made on the part of the tutor of the minor heir; and in the absence of 
such demand, as a general rule, the heirs of age are entitled to be put 
in possession. 

Nor can we recognize the right of these appellants to oppose such 
claim on ‘the part of the heirs of age, for the reason that the property, 
of which they seek to be put in possession, belongs in part and indivi- 
sion to the succession of their deceased mother, represented by the 
executors of her last will, the appellants herein; the said property 
being community property, having been acquired during the marriage 
the deceased spouses. 

The executors of the wife cannot claim rights over this joint property, 
as to its possession and administration, superior to the heirs and legal 
representatives of the husband. 

When N. A. Baumgarden, the husband, died, the title to one-half of 
the community property became vested in his heirs, and the other half 
in his wife who survived him, subject to the payment of the commu- 
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nity debts. Tudgwell vs. Tugwell, 32 An. 848; Succession of Clark, 
33 An. 584. 

The testamentary executors of Mrs. Baumgarden cannot demand 
more than could Mrs. Baumgarden herself, were she living. They can- 
not claim exclusive possession, administration and control of the 
property, by right of representing her, and refuse all right thereto on 
the part of the husband’s heirs. 

There is no evidence before us of the existence of any community 
debts. We have to decide the case on the face of the papers. The 
heirs aver that there are no debts. The executors.allege that there 
are debts, but we gather from the pleadings and argument that the 
only indebtedness (if any) is what is owing by the succession of the 
husband to that of the wife. Such a debt would not of itself necessi- 
tate an administration of either succession, inasmuch as the four 
children of the deceased are the heirs to both successions, and all mat- 
ters pertaining thereto, both as to debts and legacies, could be adjusted 
in a final partition. 

If the effect of our decree should establish a joint possession of the 
undivided property in the heirs of the husband and the executors of 
the wife, the confusion that might result therefrom could be speedily 
ended by a partition, to the making of which we can discover no legal 
obstacle. 

We do not perceive that the right of these heirs to be put in posses- 
sion of their father’s estate, in proportion to their interest therein, is 
affected by the fact that there is a minor heir, whose tutor makes 
opposition thereto. Such a step on the part of the heirs of age, whether 
the minor or his tutor joins with them in that possession or not, cannot 
affect the liability of the minor for the debts of the succession, if such 
debts exist, as suggested, since a minor can only accept a succession 
with the benefit of inventory, and can in no event incur a liability 
beyond his interest or share in the succession. 

The case falls largely within the principles determined in Soye vs. 
Price, 30 An. 93. 

We do not understand that there is any claim made on the part of 
the tutor of the minor heir for the appointment of an administrator to 
the succession of N. A. Baumgarden. 

For these reasons, we cannot conclude that the appellants are in any 
manner aggrieved by the judgment appealed from, and said judgment 
is, therefore, affirmed with costs. 

Rehearing refused. 
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No. 7554. 


THE City OF NEW ORLEANS vs. THE NEW ORLEANS AND 
CARROLLTON RAILROAD CoMPANY. 


Act No. 9 of 1878, (Secs. 18 and 19) authorizing the assessment of taxable property omitted 
from rolls for previous years, is not in conflict with Article 110 of the Constitution of 
1868, then in force, which prohibits retroactive legislation. 

Sach laws only as impair the obligation of contracts, or divest vested rights previously exist- 
ing, or which create new rights or impose new obligations, not in esse before the passage 
of the law, partaking of the nature of ez post facto laws, fall under the ban of the consti- 
tutional inhibition. 

The insertion of the words in the Constitution, forbidding retroactive legislation, has placed 
no greater restriction on the legislative power than had been put upon it by the Consti- 
tutions of 1845 and 1852. 

Such constitutional restraint does not prevent the passage of remedial, healing or curative laws, 
designed to carry out a previously existing right, or to enforce an anterior obligation, 
otherwise barren of advantage. Particularly is such the case in matters of public con: 
cern, when the object in view is to have the burden of taxation equally shared by all upon 
whom it is imposed. 

The Sections assailed are not retroactive, though retrospective. They refer to the past, but 
provide for a future remedy. Even were it otherwise, they are remedial or curative laws, 
not reached by the prohibition against retroactive legislation. 

It is no valid objection to the levy and collection.of a tax on the capital stock of a corporation 
omitted from an assessment roll, that it has since changed hands. Property liable to 
taxation cannot for such reason escape contribution. 

The Act of 1882, No. 96, p. 128, which directs the assessment of stock to the shareholders is 
intended on its face to operate prospectively. It has no reference to assessments 
made prior to its adoption, is not curative, and can receive no application to the present 
case. 


|r from the Third District Court for the Parish of Orleans. 
Monroe, J. 





J. Ward Gurley, Jr., Assistant City Attorney, for Plaintiff and 
Appellant: 


Sec. 8 of Act No. 73, of 1872; Sec. 17 of Act No. 96, Extra Session 1877, and Sec. 18 of Act 
No. 9, Extra Session 1878, are full and ample authority for the assessment and recovery 
of the tax for the City of New Orleans for 1878, on the capital stock of the defendant 
Company, which was omitted from the assessment rolls of 1877. 

Defendant Company cannot be allowed to escape a tax paid by all other like companies, 
merely because its property was overlooked when the original asssessment rolls were 
prepared. 

The objects and purposes of the laws are to prevent loss to the State and City, and injustice 
to other taxpayers, by any “irregularity, informality or omission.” 

The general provisions of the revenue laws of the State apply to the Parish of Orleans, as 
well as to the other parishes of the State, except in so far as they may be in conflict 
with the provisions specially concerning the Parish of Orleans. 

The assessment in question is not retroactive in its effect. 

The assessment is legal and proper in terms. 32 An. 19 and 34 An. 618. 


L. E. Simonds for Defendant and Appellee: 
1. Sec. 8 of Act 73 of 1872, and Sec. 17 of Act 96 of 1877, do not apply to this case, but only 
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to property discovered, or the existence of which was unknown. The assessors could 
not be so ignorant as not to know that shares of stock of defendant were sold on the 
street every day. It was only the aggregate market value which they failed to ascertain, 
as being above that of the property ‘otherwise assessed.” 

2. Sec. 18 of Act 9 of 1878, could have no retroactive effect, even if the omission of the 
assessors to ascertain its market value can be considered as an omission of property, 
(Const. 1868, Art. 110.) The back assessment, as made, was merely of the difference in 
value between the aggregate value of the shares and that of the property actually as- 
sessed. It was too late to correct valuations. 

3. All provisions in conflict with Sec. 18 of Act 9 of 1878, were expressly as well as impli- 
edly repealed, There remained no other mode of correcting assessment rolls than 
provided in said Sec. 18. 

4. The authority to make back assessments, in any case, refers to tangible property, and 
not to capital, which is ever changing in amount; it applies to visible property and not to 
fleeting values. 

5. Sec. 17 of Act 96 of 1877, is in the portion of the Act relating to country parishes. It 
specifies ‘State and Parish taxes.” At Sec. 82 of that Act begin the provisions for 
‘Mode of Assessment in the Parish of Orleans." There is no authority to assess by 
“ Resolution ” to assessors. 

6. A back assessment, based on the value of shares of stock, operates practically as a tax on 
new holders to cover the delinquency of former holders or assessors. It is not intended, 
by the law, to apply in cases of sales of land or movables, nor should it be construed to 
apply to shares of stock. The very omission to assess, in any year, increases the divi- 
dends to the trae debtor, and raises the price to the next owner. 

% If, prior to 1878, the law had declared or fixed the shares in a railroad company, as objects 

of taxation at all, it contemplated that they should be assessed to the owner, i. ¢., the 

shareholder who could buy and sell the same. But by Sec. 3 of Act 9 of 1878, corpor- 

ations other than railroads were required to pay for the shareholders. See also par. 12, 

Sec. 1, Act 8 of 1878. 

In order to be a legal basis of taxation, property must be so described and pointed out so 

as to identify it. 


. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The City sues to recover from the defendant Com- 
pany $8,328.75, with ten per cent. interest for the taxes of 1878 assessed 
on its capital or capital stock according to the supplemental roll of 1877. 

The defense is a denial of the legality of the assessment and of the 
existence of any capital in said year. 

From a judgment for the defendant, the City has appealed. 

It appears that the assessors having failed to place the capital of the 
Company with its other property on the roll of 1877, and the omission 
having been discovered, the City adopted, in Oct., 1878, an ordinance 
directing the assessment and placing of the capital on that roll, which 
was accordingly done. 

As her authority for thus acting, the City points to several Acts, 
among which that of 1878, p. 234, the 18th and 19th Sections of which 
clearly authorize the course pursued. 

In justification of the validity of such proceeding, the City relies 
upon several decisions of this Court, reported in 10 An. 745; 13 An. 
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268; 14 An. 853, 854; 15 An. 89; 21 An. 79; and also upon the ruling 
of the U. S. Supreme Court, affirming the decision in the Locke case, 
4 Wall. 173. 

The applicability of those authorities, which are not in themselves 
questioned, to the present case, is denied on the ground that they 
merely recognize the legality of a tax imposed according to a previous’ 
assessment. It is further urged, that the Sections invoked of the Act 
of 1878 are unconstitutional and void, as violative of Article 110 of 
the Constitution of 1868, which was in force at their adoption. 

It is claimed that the instant case is differentiated from those to 
which reference is made by the circumstance that the assessment 
of the capital of the defendant was not made in 1877, but in 1878, after 
the law and the ordinance had been adopted. 

It is difficult to conceive why a tax can be legally levied and col- 
lected on property placed on a roll of assessment prepared and 
approved before the tax had any existence, and why a tax legally levied 
generally on a species of taxable property in existence at the time, but 
not then listed, should not be likewise collected, where such omitted 
property is subsequently placed on an assessment roll made, nunc pro 
tunc, to cure the deficiency under the express sanction of special 
legislation. 

Article 110 invoked is in the words following: ‘‘ No ex post facto, or 
retroactive law, nor any law impairing the obligation of contracts shall 
be passed, nor vested rights be divested, unless for purposes of public 
utility and for adequate compensation made.” 

This Article, totidem verbis, is to be found in the Constitutions of 1852 
and 1845 as Articles 104 of the former and 109 of the latter, with the 
only difference, that the words “or retroactive law” were inserted after 
the words “‘ ex post facto.” 

. The injection has added to the provision no inhibition which 
did not previously exist, for it is well settled by reason and weighty 
authorities that no law is retroactive, unless it impairs the obligation 
of antecedent contracts, or divests pre-existing vested rights. 

The insertion of those words was not and could not be intended to 
prove an absolute inhibition of all legislation looking or acting backwards, 
for itis apparent that if such were the case, the law-making power would 
consequently be impotent to repeal anterior legislation, inasmuch as 
a repealing law is essentially retrospective, and necessarily operates 
upon an object previously in existence. 

A survey of the authorities conclusively establishes that those laws 
only can be cousidered as retroactive, and therefore unconstitutional, 
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which impair the obligation of contracts or affect vested rights, or are 
in the nature of ex post facto laws. 36 Barb. N. Y. 447; 10 N. Y. 374; 
26 Cal. 46; 63 Barb. N. Y. 85; 37 Md. 180; 26 lowa, 340; 6 Conn. 197 ; 
21 Conn. 71; 36 Penn. St. 857; 61 Penn. St. 320; 79 Penn. St. 407 ; 67 
Penn. St. 479; 16 Mass. 290; 22 Ind. 204; 20 Miss. 347 ; 24 How. 287, 
295; 4 Wall. 173; 17 How. 456; 3 Dallas, 386, 391; 13 Wall. 68; 10 
How. 395; 11 Pet. 539; 2 Pet. 413; 8 Pet. 110; 1 How. Miss. R. 183. 
In addition, see Louisiana authorities already cited. 

Such a construction has been placed upon them by the highest courts 
of States, the Constitution of which prohibited the passage of retro- 
active laws. 32 N. H. 305; 39 N. H. 505; 3N. H. 481; 10 N. H. 386; 
2 Ohio St. 152; 2 Gall. 105, 1389; 5 Yerg. Tenn. 320; 1 Yerg. Tenn. 360; 
56 N. H. 466; 22 Ohio, 152; 4 Texas, 470; 11 Ohio, N. S. 641; 6 Yerg. 
Tenn. 119; 20 Ohio, N. 8. 369; 7 Johnson, 477 ; 2 Pet. 413; 8 Pet. 110; 
11 Pet. 539. 

Hence, writers of recognized eminence on constitutional limita- 
tions agree, that a retroactive statute is that which takes away or 
impairs any vested right acquired under existing laws, or creates a 
new obligation, or imposes a new duty, or attaches a new disability, in 
respect to transactions or considerations already past, or gives some 
different legal effect to some previous transaction to that which it had 
under the law when it took place. Sedgwick, p. 160, Ed. 1874; Cooley, 
461; Wade on Retroactive Laws, §§ 1, 194, 253; Also: Bouvier and 
Abbott, L. D., Vo. Retroactive; Story Com. Const., 266. 

It will be remarked, that the prohibitive language in the Constitu- 
tions of this State for the years named, particularly that of 1868, is not 
merely: ‘‘ No ex post facto or retroactive law * * shall be passed.” 
Those words are followed by these: “ nor any law impairing the obli- 
gation of contracts shall be passed; nor vested rights be divested, 
unless for purposes of public utility and for adequate compensation 
made.” 

It cannot therefore be inferred, that the inhibition is peremptory or 
mandatory, and that no law whatever which looks to the past, or acts 
in the past, can be adopted without violating the limitation. 

More than half a century ago the Supreme Court of Tennessee was 
ealled upon to expound the meaning of such words and emphatically 
said : 

‘We have viewed with earnest attention the bill of rights, Sec. 20, 
and have considered the inconveniences which any one interpretation 
will produce, and finally settled down in this opinion, that the word 
retrospective, as in the North Carolina and Maryland Constitutions, is 
followed by explanatory words, so here it is explained by the words 
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which immediately follow: ‘or law impairing the obligation of con- 
tracts,’ and that the whole clause and both sentences taken together 
mean, that no retrospective law which impairs their obligation shall be 
made ; the latter words relating equally to both the preceding sub- 
stantives, and, therefore, that the term retrospective alone, without the 
explanatory words, can have no influence in this discussion.” 

In the course of our investigation we have found no criticism or 
reflection whatever on this opinion, and have seen it referred to with 
approbation. We think it is a correct rule of interpretation. 

It is an admitted rule that Constitutions like statutes are subject to 
the same canons of interpretation. It is thus correct to say, that in 
construing any portions of the same, the whole clause or sentence should 
be considered together. 

It is no doubt true, that some object was intended to be accomplished 
by the insertion in the Constitution of 1868 of the words prohibitory 
of retroactive legislation, which are not to be found in the Constitutions 
of 1845 and 1852. It is assuredly the duty of courts, when that object 
is known, to place such construction on the law as will carry out the 
purpose of the amendment. We have labored in vain, in the present 
case, to ascertain what the object could have been, and have not dis- 
covered it. Whatever it was, it cannot be said that by the insertion 
the words were given a meaning different or more extensive than they 
possessed previously. They were not designed to forbid all retroactive 
legislation, for if they did, the words which follow them would merely 
repeat the prohibition with restrictions, or be meaningless. Tautology 
or absurdity. 

They are technical terms, which have often received a judicial inter- 
pretation, to which it is wise to adhere. Itis significant that those 
words were left out from the Constitution now in force, and that Article 
155 thereof reads as it did in the Constitutions of 1845 and 1852, 

Hence, we say, that the words “ no retroactive law,” found in the Con- 
stitution of 1868, should be taken and construed in connection with the 
words which follow them. They would then mean, that no retroactive 
law which impairs the obligation of contracts, or which divests vested 
rights, unless for purposes of public utility and for adequate compensa- 
tion made, shall be passed. Meaning thus, it is logically inferrable 
that the legislative power remains unshackled, as to the adoption of 
laws which do not impair the obligations of contracts, or divest vested 
rights. 

It may be interesting to state here, that the Supreme Court of New 
Hampshire, in 1859, while considering and determining the meaning 
of the word “ retrospective,” found in the Constitution of that State, 
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Part 1, § 23, took occasion to notice and comment upon Article 105 of 
our Constitution of 1852. They there said: 

“In Louisiana, the Constitution, after prohibiting ex post facto lawa 
and such as impair the obligation of contracts, adds: nor shall vested 
rights be divested, unless for purposes of public utility and for an 
adequate compensation previously made, which is merely substituting 
for the technical term, retrospective laws, the well established and 
common definition and interpretation of that word.” See Rich vs. 
Flanders, 32 N. H. p. 384 (834-5). 

The opinion in that case is elaborate and exhaustive. It refers to a 
large number of authorities which support the meaning and purport 
which we attach to the word retroactive, found in the Constitution of 
1868, in force when the Act of 1868 under consideration was adopted. 

Applying those principles to the matter before us, let us inquire 
whether the Sections invoked of that Act are retroactive within the 
meaning of that Constitution. 

Do they impair the obligation of any antecedent contract; do they 
divest any pre-existing vested right ? 

There is but one possible way to answer those questions correctly, 
and that is in the negative, without the possibility of the shadow of a 
doubt. 

Far from impairing the obligation of a contract, or divesting a vested 
right, they enforce the obligations of a tacit contract and of an indisput- 
ably vested right. Far from being retroactive, they are prospective, 
They are retrospective without being retroactive, and from the most 
unfavorable standpoint, would only be remedial or curative legislation, 
which has, at all times and everywhere, been considered as perfectly 
legitimate, particularly in order to safeguard and subserve the publi¢ 
interest. 

Such legislation, says Kent, “‘ may be of a retrospective nature, pro- 
vided it do not impair contracts, or disturb absolute vested rights, and 
only go to confirm rights already existing and in furtherance of the 
remedy, by curing defects and adding to the means of enforcing exist- 
ing obligations. Such statutes have been held valid when clearly just 
and reasonable, and conducive to the general welfare, ete.” Vol. t, 
p. 493, (§ 455) and authorities in note. 

Sedgwick defines remedial statutes to be those made from time to 
time to supply defects in the existing law, whether arising from the 
inevitable imperfection of human legislation, from change of cireuam- 
stances, from mistake, or any other cause. P. 32. 

Dwarris says, that there can be no question that the words of a reme- 
dial statute are to be construed largely and beneficially, soas to suppress 
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the mischief and advance the remedy; p. 632; Sedgwick, pp. 308 et 
eeq., 312. 

Wade says, that laws may operate retrospectively upon existing 
remedies by changing or abolishing them, or by creating new remedies, 
without contravening constitutional provisions, where such legislation 
does not substantially impair the right which the remedy is intended 
to enforce. $$ 198, 253. 

Since the insertion of the words, “‘ no retroactive law,” in the Consti- 
tution of 1868 has imposed no new restriction upon the legislative 
power, it clearly results that, as Article 109 and Article 105 of the 
Constitutions of 1845 and 1852 are identical with it in form and sub- 
stance, the rulings in the Wheeler and subsequent cases, from the 
10th to the 15th Annual, above cited, were made under Constitutions in 
that respect similar to that of 1863, like it reprobating and eee 
retroactive legislation. 

Hence, as those precedents justified as constitutional a legislation 
which levied a tax on previous assessments, they can be invoked and 
applied to sanction legal provisions authorizing the assessment nune 


. pro tune of taxable property accidentally omitted from the proper roll, 


with a view to subject it to the payment of the tax regularly levied on 
all the listed property. 

It is to be noted that the able jurist who was the organ of the Court 
in the Wheeler case, 10 An. 745, was the counsel who represented the 
plaintiff in the Frellsen case, reported in 21 An. 79. 

The object of that suit was to have declared unconstitutional, as 
violating Article 110 of the Constitution of 1868, Act No. 114 of 1863, 
passed after that Constitution had gone into operation, and which 
levied a tax on all taxable property.in the State, according to the rolls 
of 1867. Every argument which could be made, and every authority 
which could be invoked, were urged to accomplish the contemplated 
object, as appears from the brief presented on the oceasion, and whicli 
precedes the reported opinion, but the Court organized and acting 
under that Constitution (1868) held the law not retroactive. It tersely 
said: ‘It has no retrospective effect ; it does not operate upon any con; 
tract or right or subject in the past, but it provides simply that a tax 
for the payment of exiating debts shall be levied upon the cash assessed 
value of the immovable and movable property of the State, according 
to the rolls of the year 1867, the last assessment which at that time had 
been made.” 

The Court then proceeded to consider the rulings from the 10th to 
the 15th Annual, and affirmed them as containing a sound doctrine ap- 
plicable to the case before it, citing 4 Wall. 173, and other authorities; 
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The Act of 1878, under the provisions of which the capital of the 
defendant was assessed on a roll made to supplement that of 1877, to 
pay the tax levied, did not create any right which the City did not pos- 
sess, or any obligation which the defendant had not incurred previ- 
ously. Its object was to heal an otherwise fatal omission, by provid- 
ing for a remedy to carry out an anterior right, by the enforcement of 
a pre-existing obligation. It is what is known as healing, curative leg- 
islation which is sometimes a matter of necessity, and which has 
uniformly been recognized as just and proper, and such as courts 
should countenance and put into operation. 

The control of remedies exercised by the enactment of laws to cure 
defects, or to supply omissions and legalize past acts, is one of the 
most essential of legislative powers. Wade, $§ 250, 198. Very many 
are the cases in which the validity of such laws was formally recog- 
nized, particularly when the object in view was one one of public 
concern. 

On the subject of taxation, assessment of property and levy of taxes, 
it has often been judicially declared that statutes passed to remedy 
the omission of property from the rolls, are not obnoxious on the 
ground that they divest vested rights or impair the obligation of 
contracts. 

The courts have expressly declared that the State has the same 
power to authorize the assessment of property for a former as for a 
current year. 19 Wis. 535; 17 Wis. 71; 17 How. 456. They have 
even gone to the length of saying that where property was not taxable 
for a particular year, the legislature in a subsequent year might au- 
thorize its assessment for the year in which it was not assessed. 22 
Ind. 204 ; 33 Wis. 93; 29 Wis. 400. 

It has also been held that a statute authorizing ~— reassessment of 
property for street improvements, where the original assessment had 
been judicially declared void, though limited by construction to cases 
of irregularity for non-feasance, was, when applied to cases falling 
within its legitimate scope, regarded as a valid act. 27 Wis. 522; 42 
Barb. 288. 

Says Burroughs on Taxation, p. 198: 

“Tn levying a tax, the legislature sometimes imposes it on the basis of 
& past assessment or evaluation. Such laws have been questioned, on 
the ground that they are retroactive in their operations, but this view 
has not been sustained, the courts regarding such law as authorizing the 
future imposition and collection of a tax regulated according to a past 
assessment and as being prospective in their character and not retro- 
spective. And this is true whether the tax is imposed by ths legisla- 
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ture for State purposes, or by local authorities to whom the authority 
has been delegated. 

‘Property is often omitted from the roll by the assessors for one or 
a number of years, and most of the States have statutes authorizing 
the assessors, when they ascertain omissions, to place the property on 
the roll with the tax extended not only for the current year, but for 
the past years. The legislative authority to tax the property for the 
omitted years is not exhausted by the failure of the party or the 
assessor to place it on the roll, and such assessments are valid.” 15 
Ind. 109; 43 N. Y. 290, 294. 

Says the Supreme Court of Wisconsin in an analagous case, subse- 
quently affirmed : 

“This power of correcting defective assessment rolls, on the part of 
the public authorities, is a salutary and highly beneficial feature of our 
system of taxation. It is not to be abandoned because, in some in- 
stances, it produces individual hardship. Every taxpayer is interested 
in having the property list as perfect as possible, and, therefore, power 
to correct omissions and inequalities in the rolls is entrusted to some 
of the taxing officers. * * The expediency of passing such laws 
must be left to the taxing power of the government. The courts can 
only interfere when the assessment falls within some prohibition of the 
Constitution.” 17 Wis. 77,78; 19 Wis. 543; 23 Wis. 93; 24 Mich. 322; 
4N. Y. 579, 590; 34 N. J. 236; 56 N. Y. 261; Cooley on Taxation, p. 
232 (6), Reassessments ; also, p. 225 (3) Special Curative Acts. 

There can be no doubt that the capital or capital stock of the de- 
fendant Company was taxable, (32 An. 19; 34 An. 618; 23 An. 18) and 
that the legislature had the power to authorize the City to have it 
assessed and subjected to the tax levied, as was done. It would be 
gross injustice to the tax paying community to permit taxable prop- 
erty to escape taxation, simply because intentionally or inadvertently 
omitted from the assessment roll, when there exists a remedy prevent- 
ive of the injury. The legislature could have validly passed the law 
it did, prior to the occurrence of the facts of this case, to provide for 
the amendment of property thus omitted. The law, besides, covers 
similar cases in futuro. What the legislature could have done before, 
it could do and has done validly afterwards. Cooley Const. Lim. 371; 
Wade on Retr. Laws $§ 251, 266, and authorities in notes. 

The assessment was made in 1878, after the passage of the law and 
of the ordinance for the tax of 1878, at the same rate as the property 
was listed in 1877. 

No costs, no penalties were inflicted, which the law did not previ- 
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ously impose. The very interest claimed is not to attach until after 
the assessment made. 

The Sections invoked, 18 and 19 of Act 9 of 1878, we conclude, do not 
all under the constitutional ban. 

The next objection is, that the Company did not own the capital or 
capital stock assessed, and if it did, that it has changed hands. 

All the presumptions are against the denial of ownership. It was 
incumbent, therefore, on the defendant to have rebutted them and 
éstablished clearly its special defense. There is not a particle of evi- 
dence that the property has changed hands; but even if there were, it 
would not relieve the Company, for it is the corporation which was 
taxed and not its stockholders. The property intended to be reached, 
whoever now owns it, is represented by the Company, and can no 
more escape taxation, because of a change of hands, than could real 
estate or other tangible property susceptible of identification and reach. 

. We have considered Sec. 28 of the Acts of 1882, No. 96, p. 128, to 
which our attention has been called. It provides, that thereafter 
“actual shares shall be assessed to the shareholders who appear as 
as such on the books,” and that “all property owned by the bank, 
company, etc., shall be assessed directly ” to the corporation. 

It is evident that this law was not designed to apply to assessments 
made previous to its passage. It is not curative, and cannot affect the 
right of the City to recover from the Company in this case. It is, on 
its face, intended to operate prospectively. 

We fail to discover any force in what other defenses may exist, if any. 

There was error in the finding of the lower court for the defendant. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed. . 

It is now ordered, adjudged and decreed that the City of New 
Orleans recover of the defendant, the New Orleans and Carrollton 
Railroad Company, the sum of eight thousand three hundred and 
twenty eight 75-100 dollars, with ten per cent. interest per annum, from 
December Ist, 1878, till paid, with the lien and privilege claimed, and 
costs of suit in both Courts. 

Manning, J., dissents. 





CoNCURRING OPINION. 
: ‘FENNER, J. Without expressing any positive dissent, I prefer not 
unnecessarily to bind myself by present concurrence in all the broad 
and general interpretations placed upon the Article of the Constitution 
relative to retroactive laws. | 
I find a sufficient reason for concurrence in the decree, in the univer- 
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sal consensus of authority, holding that remedial and curative statutes 
of the character presented in this case do not violate any general or 
special prohibition of retroactive legislation. 





DISSENTING OPINION. 

MANNING, J. The plaintiff alleges that the assessors of property 
for taxation in 1877 omitted to list and assess in that year a certain part 
of the capital or capital stock of the defendant Company, and that pur- 
suant to authority given by several Acts of the legislature, the Common 
Council of the City on October 31, 1878, adopted an ordinance direct- 
ing the assessment of this omitted capital or capital stock for taxes of 
1878, and to place it on the rolls of 1877, which was done at a valuation 
of five hundred and fifty-five thousand two hundred and fifty dollars, 
and the tax thereon being $8,328.75, the City prays judgment for that 
sum with ten per centum per annum interest from Dec. 1, 1878. 

The defendant denies the legality of the assessment, and avers that 
the Company had no money capital in 1877, and nothing that is com- 
prebended in the term “ capital,” either in its legal or popular mean- 
ing; and that all its property which was liable to taxation that year, 
i. ¢., its real estate, track, cars, and draft animals, was assessed and the 
tax thereon has been paid. 

There was judgment below for the defendant and the City appealed. 

The assesement of 1877 was controlled by the Act of that year, which 
directs that it shall be completed by the first day of July, and the rolls 
shall be exposed until September, during which time any person may 
complain of over-assessment, and provides his remedy. Sess. Acts 
1877, p. 136. 

The 17th Section is relied on to justify the supplemental assessment 
of the omitted property, but that manifestly relates to property out- 
side of New Orleans, and by its terms has reference to State and parish 
taxes alone. Secs. 82 et seg. provide the mode of assessment for the 
City. The 87th Sec. contains the same provisions for the completion, 
exposition, and correction of the rolls that are made for the country 
parishes by the 17th Section. There is not anywhere in this elaborate 
law of 105 Sections any provision for other correction or amendment 
of the rolls than that allowed in the manner, and at the time prescribed 
by the 17th and 87th Sections, and neither of those direct or authorize 
such amendment of the rolls as was made by the City against the 
defendant Company. 

Another Act upon which the City relies is that of 1872, which directs 
if the assessment made by its authority shall be declared, or shall be- 

87 
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come void and without effect, by reason of non-compliance with any 
formality, then the Council shall have authority to make a new assess- 
ment and collect the taxes thereon, it being the true intent and mean- 
ing of this law that the City shall not lose the right to collect annual 
taxes by reason of any legal informality. Sess. Acts 1872, p. 125, 
Sec. 8. 

The intention of this law is expressed, and its meaning is emphasised 
by the words of the Act. Its evident purpose was to provide for the 
contingency of the entire assessment roll being declared null for infor- 
mality, in which event anew assessment roll is authorized in express 
terms, so as to preserve the City’s right to realize her annual revenues. 

In the case at bar there is not an entire assessment void for non- 
compliance with form, but an omission of a particular assessment. The 
defect is not of form but of substance. 

The absence of provision for the case of an omission to assess in the 
Act of 1877 attracted attention, and this defect was corrected by the 
legislation of the following year. Sess. Acts 1878, p. 234. The 18th 
Section of the law of that year supplies the omission, and Sec. 19 
attempts to apply this mode of repairing defects to the assessment of 
1877 by legislative instructions to the City assessors to revise and 
correct the roll of that year to make it conform to the law of 1878. 

Under this law of 1878 the assessors listed for taxes of 1877 the prop- 
erty of the defendant Company not then assessed—or rather property 
alleged to belong to the Company—and the collection of the taxes 
thereon is resisted on the ground inter alios that the law of 1878, quoad 
this provision, is retroactive and as such is prohibited by the Coustitu- 
tion of 1868. 

The leading case on the question is Municipality vs. Wheeler, 10 Ann. 
745, wherein the defendants contended that the Act of 1850, empower- 
ing each of municipalities of New Orleans to levy taxes on capital on 
the assessment rolls of 1848 and 1849, and an ordinance of one of the 
municipalities in pursuance thereof, approved in 1850, were unconstitu- 
tional and void because retroactive in operation. The Court say: The 
statute is not an ex post facto law, as it has no relation to crimes and 
penalties. However repugnant to logic and sound policy they may be, 
retrospective laws in civil matters do not violate the Constitution 
unless they tend to divest vested rights or to impair the obligation of 
contracts, neither of which can be predicated of the Act in question. 
* * * But the law under consideration does not seem to be obnox- 
ious to severe censure. It is not strictly speaking a retrospective law. It 
authorizes the future imposition and collection of a tax according to a 
past assessment. This was within the legislative power. 
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There was a dissent, but the decision was followed by New Orleans 
vs. Cordeville, 13 Ann. 268; New Orleans vs. Poutz, 14 Ann. 853; New 
Orleans vs. Locke, Idem, 854, in all of which discussion was preter- 
mitted, and Wheeler’s case cited as conclusive. The case of Locke was 
appealed to the U. S. Supreme Court, where it was said in affirming 
the judgment, ‘the Act was not subject to the imputation of being 
retrospective. It did not operate upon the past, or deprive the party 
of any vested rights. It simply authorized the imposition of a tax 
according to a previous assessment,” repeating the language of this Court 
in deciding the case appealed. N. 0. vs. Locke, 4 Wall. 173. 

In New Orleans vs. Southern Bank, 15 Ann. 89, the same objection to 
a supplemental assessment was made as in the case at bar, and the 
Court said the authorities cited are not applicable because the law, under 
which the assessment was made, provided that ifany property be omitted 
in the assessment of one or more years, the same when discovered shall be 
assessed for the years during which it was omitted. 1t is inferrible that 
but for such provision, the supplemental assessment would have been 
held illegal. 

It is then manifest that Wheeler’s case and those that follow it held 
the Act then under construction not retrospective, because the tax was 
imposed upon an assessment already made, and the Southern Bank 
case justified a supplemental assessment under a law expressly authoriz- 
ing it, passed antecedent to making such assessment. But the vital 
point is that the Constitutions in force at the date of each of these 
decisions did not prohibit retroactive legislation. The Constitutions 
of 1845 and 1852 read : 

No ex post facto law, nor any law impairing the obligation of con- 
tracts, shall be passed ; nor vested rights be divested, unless for pur- 
poses of public utility, and for adequate compensation previously made. 

The significant change in that Article made by the Constitution of 
1868 was directed to the prevention of legislation, not included in the 
term ex post facto, aud not covered by such retrospective laws as do 
not impair the obligation of contracts nor divest vested rights. Its 
language is: 

No ex post facto, or retroactive law, nor any law impairing the obliga- 
tion of contracts, shall be passed ; nor vested rights be divested, unless 
for purposes of public utility and for adequate compensation made. 
Art. 110. 

The Act of 1878, which alone authorizes the amendment of the 
assessment of 1877, was passed under the domination of that inhibition. 

The earlier Constitutions of the different States, following the Con- 
stitution of the United States, confined their prohibitions to two kinds 
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of laws only, viz., ex post facto laws, and those impairing the obligation 
of contracts; and the decisions of their courts and of the federal court 
are based upon these restricted prohibitions, the term ex post facto hav- 
ing a settled technical meaning, which includes only such laws as 
relate to crimes and their penalties. As an illustration, it was held in 
California, whose Constitution has not any prohibition of retroactive 
laws, “as a general rule of statutory interpretation it is undoubtedly 
true that a statute should be construed to operate on the future and not 
on the past, but with the exception of those cases which come within 
the purview of prohibitory clauses in State Constitutions, or in the 
Constitution of the United States, we know of no case in. which it is not 
competent for a State legislature to give a statute a retroactive effect.” 
Von Schmidt vs. Huntington, 1 Cal. 65. 

Even this constructive enlargement of legislative power has been 
deplored, and one of the wisest of our Courts has said: “ all ex post 
Jacto laws are arbitrary, and it is to be regretted that constitutional 
prohibition of them has been restricted to laws for penalties and pun- 
ishments. Ina moral or political aspect an invasion of the right of 
property is as unjust as an invasion of the right of personal security. 
But retroactive legislation began and has been continued, because the 
judiciary has thought itself too weak, because it has neither the 
patronage nor the prestige necessary to sustain it against the antago- 
nism of the legislature and the bar. Yet had it taken its stand on the 
rampart of the Constitution at the outset, there is some reason to think 
it might have held its ground. Greenough vs. Greenough, 11 Penn. 495. 

No doubt the inclusion in our constitutional prohibition of retroactive 
laws by designation had for its object the stemming of this current of 
legislation and judicial construction thus feelingly deplored. 

Frellsen vs. Mahan, 21 Ann. 79, arose under the enlarged prohibition, 
and was an injunction to restrain the collection of taxes levied under 
an Act of September, 1868, on the assessment of 1867, the Court holding 
the law not retroactive and therefore not prohibited, saying: It nas no 
retrospective effect. It does not operate upon any contract, or right, 
or subject in the past, but provides simply that a tax shall be levied 
upon the cash assessed value of the immovable property in the State 
according to the assessment rolls for 1867, the last assessment which 
at that time had been made, p. 103. 

Here again the pivot of the decision is the existence of the assess- 
ment before the legislative imposition of the tax, but even with this 
feature in the case likening it in some sort to the case of Wheeler and 
its successors, it may be well questioned if the ruling does not betray 
that succumbing to legislative encroachment which the Pennsylvania 
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Court stigmatised as too prevalent. It is worthy of remark that the 
Justice who read the opinion of the Court in the Wheeler case was one 
of the counsel in Frellsen’s case, and in his brief for the plaintiff, com- 
menting on the innovation, made by the Constitution of 1868 upon those 
anterior to it, in the enumeration of prohibited laws, he said: the 
change was obviously made to prevent the possibility of any more such 
decisions as the Court was compelled to make in Wheeler’s case. If 
this provision had existed in the Constitution of 1845, that case would 
certainly have been decided the other way. 

However this may be, the present case is distinguished from all the 
others by the circumstance that the assessment was not in existence— 
had not been made—and the law attempted to order that one should 
be made nunc pro tune, thus retroacting upon the subject matter of the 
legislation. 

A local tax differs from the general or State tax in this, that the latter 
may be said to be levied when the tax roll is completed, while the 
former depends upon an annual municipal or parochial ordinance for 
its existence. It is the ordinance that levies the tax, and hence it was 
held that a person who had removed with his property out of the State, 
after the assessment of the State tax, but before any local tax was 
assessed, was not indebted for such local tax. Templeton vs. Board 
Lev. Com., 16 Ann. 118. In the case at bar the ordinance of the City 
was not adopted until after the year for which these taxes are demanded, 
and after the stock of the defendant Company had presumably gone in 
part into other hands. 

I think the case is clearly with the defendant. I know of no instance 
of a court sustaining an assessment, made as was this, unless an express 
statutory provision for the case of omitted property existed, and to that 
effect is the quotation from Burroughs in the opinion of the Court. 

All our revenue laws, except that of 1877, contain an express provi- 
sion for putting on the rolls property, the assessment of which has been 
omitted. The Act of 1278 prevents the loss of revenue in the future 
from that cause, but cannot, in my judgment, cure the defect of the 
casus omissus in the law of the previous year. The Constitution of 
1879 omits the words, “ or retroactive law,” inserted in that of 1868, 
and is identical in this respect with those of 1845 and 1852. 


Rehearing refused. 
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No. 8809. 


Mrs. SALLIE C. Day anD HusBanp vs. THE NEw ORLEANS PACIFIC 
RAILWAY COMPANY. 


’ 


The plaintiff in a suit cannot be allowed, after issue joined, to amend his original petition, 
if the amendment alters the substance of his demand. Hence, in a suit against a rail- 
road company for cattle killing, plaintiff cannot amend his petition for the purpose of 
alleging that the Company had no right of way over his lands. A railroad’s responsibility, 
running trains under legal rights, is different from that of a trespasser. 

A railroad company is responsible for cattle killed by its trains, through the negligence and 
carelessness of its employees. Stevenson vs. N. O. Pacific R R., affirmed. 

The failure of a railroad company to introduce the testimony of its employees, who were on 
the train at the time of the accident, raises a presumption of negligence against the 
company. 

Attorney's fees incurred in the prosecution of a suit for damages cannot be allowed in the 
same suit. 


PPEAL from the Twelfth District Court, Parish of Rapides. Black- 
man, J. 


White & Thornton for Plaintiff and Appellant: 


1. Itis admitted that the defendant killed all the stock mentioned in the petition. 

2. Title to real estate cannot be established by parol testimony, neither can the right of way 
to a railway company be proved by that species of evidence. Rightof way passes the fee 
in the soil, not merely its use. 

3. The license of the owner of the soil permitting a railway company to grade the track, 
cannot be construed as a permission to run its engines and trains. One is a harmless act 
unattended with loss, while the other is dangerous and injurious to the property and 
stock of the land owner. The abuse of a license revokes the license. Dumont vs. Smith, 
4 Denio, 319. Even when it is coupled with an interest, the formalities essential to confer 
and retain such interest must be observed. 6 East, R. 602; 8 East, 310, note; 39 Eng. C. 
L. R. 19; Bouvier’s L. D. 2, Title License. 

4, In this case, the defendant never asked, and plaintiff never gave it license or permission 
to run and operate its cars and locomotives over her land. No compensation has been 
made, secured or teadered her for the land taken. And the Company was upon Ler land, 
and within her enclosures, as a trespasser, at the time it killed and injured all her stock. 
Gray vs. The First Division of the St. Paul & Pacific R. R. Co., 13 Minnesota, 315. 

5. Where, as in this case, a railway company has no right of way, it is prima facie liable 
for all injuries to stock belonging to the owner of the soil, and injured while it is within 
his pastures and enclosures, and not ‘‘running on the range.” And in such a case, the 
owner of the stock is not required to mind or keep them off the track ; they are rightfully 
in his enclosures, and if they,go upon the railroad track, they are not wrongfully there, 
and if the company injure them under such circumstances, it is, prima facie, liable for 
the injury. And under such a state of facts, it is entirely immaterial whether the injury 
could have been avoided or not, after the stock was seen by the engineer. Mathews vs. 
The St. Paul & Sioux City Railroad Co., 18 Minnesota, 439. 

6. Even if the defendant were running and operating its cars and locomotives over plain- 
tiff’s land, by virtue of a license from her, yet the railroad, having divided her pasture 
lands into two parts, making it necessary for her cattle to cross the railroad track, it 
would still be liable for cattle killed in crossing the track, for such right to cross is not 
inconsistent with the fight of the defendant, even when compensation has been fully 
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paid. Waterbury vs. Housatonic Railroad Company, 23 Conn. 101; Abbott’s Digest 
Corporations, p. 623, No. 210. 

Where a railroad fails to fence its track, it is held to a higher degree of care. This, even 
where the law does not require it to fence. Thompson on Negligence, Vol. 1, pp. 503 and 
504, Section 7, and authorities there cited. In Mississippi the want of the fence will in- 
crease the care to prevent injury, and will be weighed in measuring the question of neg- 
ligence. Vicksburg, etc., R R. Co. vs. Patton, 31 Miss. 157. 

Where there was an express or implied contract, between the Railroad Company and the 
owner of the soil, that the Company should fence its track through the land owner's field, 
and it fails to do so, it is prima facie liable for all injury to his stock. Thompson on 
Negligence, Vol. 1, p. 504. 

Where the plaintiff shows a state of facts indicating lack of care on the part of the 
Railroad Company (where it is sued for killing stock) then the burden of proof shifts, 
and the defendant Company must excuse itself, if it would avoid paying damages. 

Where parties are operating powerful and dangerous machinery they are held to extra 
care. Kerwhacker vs.C.C & C. R. R. Co., 3 Ohio State, p. 172, and reported in full in 
Thompson on Negligence, Vol. !, p. 472. 

Absence from the trial of the employees of the Railroad Company, who were on the train 
at time of injury, raises a strong presumption of negligence against the Company. 
Thompson on Negligence, Vol. 1, p. 514, Section 6, and authorities there cited. 

Must have competent, trusty and skilful men. Appliances and machinery of train must 
be of good and sufficient character. Must exercise diligence and care to prevent injury to 
live stock. Thompson on Negligence, Vol. 1, p. 495. Must slacken speed, when cattle 
are on track, and ring bell and sound whistle. Ibid, pp. 506, 507. 

Where there is nothing to prevent the person in charge of the train from seeing obstruc- 
tions on the track, it is presumed that the duty to keep a lookout ahead of the train was 
fulfilled, and that the obstacles wereseen. Thompson on Negligence, Vol. 1, p.513, Section 
2 and authorities cited. Hearn vs. St. Charles R. R. Co., 34 An. 162. 

Held by recent decision of Supreme Court of Alabama, that it is negligence to run a 
train at night at such a high rate of speed as will prevent the train being stopped within 
the distance at which the engineer can perceive an obstruction on the track by aid of the 
‘*headlight.”. Memphis & Charleston R. R. Co. vs. Lyon, 62 Alabama Reports, 71. 
Plaintiff was not guilty of ‘contributory negligence.’ Remote negligence does not bar 
recovery. Pierce on Railroads, p. 327, note 1, and authorities cited thereunder. See also 
p. 27, note 3, and authorities cited. 

In all Louisiana cases, where it has been held that “‘ contributory neglect” of plaintiffs 
barred recovery, the negligence was proximate and occurred contemporaneously with the 
accident—aliter in the present case. : 

Where the subject matter of a negative averment lies peculiarly within the knowledge 
of the other party, the averment is taken as true, unless disproved by that party. Green- 
leaf on Evidence, 8th Edition, Vol. 1, § 79. Therefore, wher plaintiff alleges that 
defendant was not granted right of way by her ancestor and shows that no such right of 
way has been recorded, the onus is on the defendant to show that right of way had been 
granted; and if defendant fails to show this, the negative averment should be considered 
as proved. 

Plaintiff has the right to amend petition after issue joined, provided the amendment 
does not alter the substance of demand. Code of Practice, Art. 419. 

Where a party made certain statements to another, and those statements may have a 
material bearing on the point at issue, the party making the statement having since died, 
it is admissible to prove the statements by the party to whom they were made. It is the 
best evidence of which the nature of the case admits. Greenleaf on Evidence, &th Edition, 
Vol. 1, p. 129, § 100, et seq. 

Where stock is killed outright, or rendered entirely valueless, the measure of the dam- 








696 SUPREME COURT OF LOUISIANA, 





Day vs. Railway Company. 





ages which the plaintiff is entitled to recover is the value of the stock at the time of the 
injury. Thompson on Negligence, p. 538, Section 31. 

21. Where the railroad company refuse and decline to pay, and make a test case with the 
plaintiff, the fees of the latter's attorney should be estimated as a part of the damages. 

22. Ina suit on a quantum meruit, the lowest sum that the evidence will justify does not 
necessarily mean the lowest that has been mentioned by any witnesses. Itis the evidence, 
taken as a whole, which is submitted to the consideration of the Judge. Holley vs. Bor- 
land, 16 An. 186, 


Kennard, Howe & Prentiss and Andrews & Foster for Defendant and 
Appellee: 


1. Plaintiff must make his case certain. 

2. The burden of proof is on plaintiff to show the Company's negligence whenever its 
liability for an injury to stock depends on its negligence, as when the cattle entered on 
the track at the place where the Company is required to fence the track. 

3. Proof that the injury was inflicted by the Company is not “prima facie evidence of its 
neglect.” 

4. The rate of speed not being fixed by law, no rate is of itself evidence of negligence. 

5. The negligence complained of must have been the immediate cause of the injury sus- 
tained by the plaintiff. 

6. Negligence is a failure to do what a reasonable and pradent person would ordinarily have 
done, under the circumstances, or doing what such person, under the existing circum- 
stances, would not have done. 95 U.S. 441, R. R. Co. vs. Jones. 

7%. The degree of care which the law exacts and the omission of which is negligence or 
“culpa,” is that degree which men of ordinary prudence would exercise in a given 
situation. 

8. The Company is not bound to fence its track in Louisiana. 15 An. 105, Knight vs. Ope- 
lousas R. R. ; 23 An. 154. 

9. Where the circumstances point just as much to negligence on the part of one party as to 
its absence, or point in neither direction, a recovery cannot be had. 31 An. 490, Murray 
vs. Pontchartrain R. R. Co. 

10. Under the evidence in the instant case, no damages can be recovered by plaintiff. 





The opinion of the Court was delivered by 

PocuE, J. This is a suit for the value of cattle alleged to have been 
killed by the defendant’s train, through the fault, negligence and 
carelessness of its employees. 

Plaintiff charges that: 

On the 19th of September, 1882, eight of her mules were thus killed 
and one badly injured. 

On the 26th of the same month, two mules were killed. 

On the 11th of October same year, one mule was killed. 

And on November 11th same year, one mule and a jack, a valuable 
animal, estimated at one thousand dollars, were killed. 

She also claimed attorney’s fees, valued at $250, incurred in the 
prosecution of this suit. 

The defense is a general denial. 

The judgment appealed from by both parties, allowed to plaintiff 
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$1,225 for the damage caused on the 19th of September, and rejected her 
demand as to all other items in her petition. 

Before examining the case on its merits, we must direct our attention 
to a bill of exception taken by the defendant to the ruling of the court, 
in allowing plaintiff to file a supplemental petition, on the second day 
of the trial, charging that defendant had no right of way over her 
property, on which the mules were killed or otherwise injured. 

Under such an allegation, the defendant could be shown to be a 


trespasser on plaintiff's property, and as such held to greater responsi- 


bilty, for the destruction of property, than in a suit against a railroad 
company under ordinary circumstances. 

Under the allegations of plaintiff’s original petition, the responsi- 
bility of the defendant Company, for injury done to property by the 
running of its trains, was to be tested under the general rules appli- 
cable in such cases to all railroad companies running their trains under 
legal rights; but under the allegations of the supplemental petition, 
the liability of the defendant to damages would be governed by the 
rules applicable to trespassers. And hence, the supplemental petition 
must be construed as presenting a different issue, and as altering the 
substance of the demand embodied in the original petition. C. P. 
Art. 419. 

We therefore hold, that the supplemental petition should have been 
excluded, and that all the testimony offered in support of its allegation 
should have been rejected. 

We shall adopt as our guide, in applying the evidence in the record to 
the test of defendant’s responsibility, the rule of law which imposes on 
the plaintiff in such suits the burden of proving negligence and care- 
lessness on the part of defendant or of its employees. 

In the recent case of Stevenson vs. Railway, this same defendant, we 
had occasion to review our jurisprudence and that of our sister States 
on this question, and to have firmly established that rule for the 
guidance of courts in this State. 

The evidence shows, as our brother of the District Court correctly 
held, that plaintiff has utterly failed to prove such negligence as to the 
accidents of September 26th, October 11th and of November 11th, 1882. 

It appears that at that time two trains of the defendant went through 
plaintiff ’s land every night; one a freight train at about 9:40, and the 
other a passenger train at about 1:37, and that none of plaintiff’s 
witnesses saw the accident on either of the occasions. 

In fact, plaintiff has failed to show conclusively by which of the two 
trains her cattle were injured. Hence, we are not informed of any 

88 











698 SUPREME COURT OF LOUISIANA, 





Day vs. Railway Company. 





negligence or carelessness on the part of defendant’s employees on 
those occasions. But as to the accident of September 19th preceding, 
the case is materially different. 

The record shows the following facts to our entire satisfaction : 

That plaintiff’s mules were injured by the freight train, which was 
about on time that night; that the mules were in an enclosed field, used 
as a pasture since the first of that month, to the knowledge of defend- 
ant’s employees ; that the track lays in a flat country with level grade 
without interruption to the sight or vision, and that the night of Sep- 
tember 19th, up to ten o’clock, was a bright night. 

The crippled and injured mules were found next morning laying on 
the side of the track, a distance of more than eight hundred feet inter- 
vening between the spot where lay the first mule to the spot where 
the last one was found. 

It also appeared that the mules ran on the track in advance of the 
train, which, under orders of the Company, ran at the rate of only ten 
or twelve miles an hour. These and several other circumstances show, 
beyond a doubt, that the locomotive struck the mules one by one, and 
that no efforts were made to stop the train, and no chance allowed to 
the mules to jump off the track. 

Under such circumstances it is safe to conclude, that the failure of 
the engineer to stop his train, at least after striking the first mule, was 
gross carelessness and culpable negligence, which were the immediate 
causes of the destruction of so much property, and which were calcu- 
lated to endanger the lives of other employees on the train. 

This conclusion is strongly fortified by the failure of the defendant 
to introduce the testimony of any of its employees on that train. 
Thompson on Negligence, Vol. 1, p. 514. 

We must, therefore, hold the defendant responsible for the mules 
killed and injured on that night, and we shall adopt the District Judge's 
estimate of their value. 

Plaintiff’s demand for attorney’s fees in this very suit cannot be 
entertained. 

In the case of Campbell vs. Short, (8369), recently decided, we held, 

- that a party is not entitled to recover expenses incurred for fees of 
counsel in a suit for past damages. 

Judgment affirmed. 





DIssENTING OPINION. 
MANNING, J. I think the plaintiff should have judgment for the 
value of all the stock killed, and refer to my dissenting opinion in 
Stevenson vs. the same defendant, for my reasons therefor. 
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No. 8612. 
Maria A. PorrteER, Wipow AND Tutrix vs. D. R. CARROLL. 


A master is responsible to his employee for damages caused to him by an incompetent 
fellow-servant. 

Notice to the employer of such incompetence, and promise on his part to remove the incom- 
petent fellow-servaut, are not indispensable on the part of the injured employee, whose 
services are hired for a limited time, and who has a right to perform his contract and require 
his pay. 

Laborers, who hire themselves out to serve on plantations, have not the right of leaving the 
person who has hired them, nor can they be sent away by the proprietor, until the term 
of their engagement has expired, unless for good and just cause. 

The responsibility attaches, undoubtedly, where there is shown a formal notice and an express 
promise to change, and when a failure to remove and consequent injury resulting there- 
from are established. The promise need not be explicit. 

Where the verdict of a jury allows disproportionate damages, the allowance will be reduced 
by the appellate court. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


H. N. Ogden and A. B. Philips for Plaintiff and Appellee: 


Every act, whatever, of man that causes damage to another obliges him, by whose fault it 
happened, to repair it; the right of this action shall survive, in case of death, in favor of 
the minor children and widow of the deceased, or either of them, and in default of these 
in favor of the surviving father and mother, or either of them. R.C.C., Article 2315. 
‘Every person is responsible for the damage he occasions, not merely by his act, but by 
his negligence, his imprudence or his want of skill.” Article 2316, R. C. C. 

Where the object of the contract is anything but the payment of money, and “in cases of 
offenses, guasi offenses and guasi contracts, much discretion must be left to the Judge or 
jury.” R.C.C., Art. 1934, Sec. 3d. 

“The damages in such cases, not being susceptible of exact computation, are nevertheless 
assessed according to the sound discretion of the Judge or jury, and if there are circum- 
stances of aggravation in cases of offenses, or of gross negligence in cases of guasi offenses, 
it is quite proper in assessing damages to adopt the rule laid down in Sedgwick, of blend - 
ing together the interests of society and of the aggrieved individual, and allowing such 
damages as would serve to prevent the repetition of such conduct. This wholesome rule 
is one of the most important safeguards of society, and it would be dangerous to abandon 
it.” See concurring opinion in Black vs. Carrollton Railroad Company, 10 An. p. 40. 

The rule or maxim, respondeat superior, which forms part of the Roman Law, makes the 
master responsible for the negligence of his servants. 

The limitation of ‘‘common employment,” as it is called, is undergoing severe criticism, both 
upon grounds of justice and policy, and the question of its abolishment is presented in 
leading journals. See article in January and February numbers of Central Law Journal. 

But the limitation, as recognized in England and America, had always been subject to many 
exceptions. 

Knowledge, upon the part of the common master, of the incompetence of the servant, by 
whose fault the injury has taken place, destroys the defense of common employment. 
The master’s primary duty being to secure the servants from all risk arising either from 
imperfect or inadequate machinery, or unskilful or incompetent fellow-servants of any 
grade. See case of Laning vs. the New York Central Railroad Company, p. 939, 2 vol. of 
Thompson on Negligence. 
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The question as to whether the injured servant has, by remaining in the service, after discov- 
ery of the want of skill or incompetence of his fellow-servant, waived his objection upon 
that score and released the master from responsibility, is always a question to be deter. 
mined by the jury, after consideration of the fact of remaining with knowledge, and all 
the other facts and circumstances proved in the case. See same authority and also 
“Shearman & Redfield’s Commentaries on Negligence,” p. 112. 

“ The doctrine, itself, is but a branch of the general law of waiver and the real question to 
be determined in each case is whether, under all the circumstances, the master had a 
right to believe and did believe that the servant intended to waive his objections to the 
unfitness of his fellow-servant.” 

Knowledge upon the part of the servant injured is not of itself, in point of law, an answer 
to the action. See Laning vs. The New York Central Railroad Company, p. 942 of 
Thompson on Negligence. 

A servant, by continuing in the service, after knowledge of defects in the machinery he is 
obliged to use, does not assume the risks dependent upon the use of such machinery, 
unless he so continues without objection or protest or without being induced by his master 
to believe that a change will be made. Thompson on Negligence, p. 1009, and authorities 
there quoted. The question is always one for the jury. 

There is no case, said Mr. Justice Willes, deciding, that where the employer and servant are 
both aware that the machinery is in an unsafe state, and the servant goes on using it 
under a reasonable belief that it will be set right by the employer, and it is not set right, 
and he suffers an injury, he cannot sustain an action. Ibid, p. 1010, vol. 2d. 

If the machinery or appliances, though dangerous, are not of such a character that they may 
not be reasonably used by the exercise of skill and diligence, the servant does not as- 
sume the risk. The question of contributory negligence is always one of fact to the jury. 
Ibid, p. 1011. : 

“The principle laid down in Priestly vs. Fowler, and all the examples there given of their 
application, relate to the conveniencies and casualities of ordinary or domestic life, and 
oaght not to be strained so as to regulate the rights and liabilities arising from the use of 
dangerous machinery.” See opinion of Byles, J. in Holmes vs. Clarke. Thompson on 
Negligence, 2d vol. p. 967. 

The jurisprudence of Louisiana has never gone to the result sought to be maintained by 
defendant in this case. In the case of Clement Camp vs. The Church Wardens of the 
Church of St. Louis and J. P. Kirwin, the learned Chief Justice Eustis, denied both the 
justice and policy of the rule laid down in Priestly vs. Fowler, adhering to a decision of 
the Court of Cassation, which refused recognition to the limitation of common em- 
ployment. See 7 An. p. 321. 

The limitation has certainly never been sufficiently ingrafted in our system to warrant this 
Court in going to the extreme claimed for it in the case at bar. 

There are but two decisions of this Court in which the doctrine of common employment is 
considered. Cases of ‘‘Hubgh vs. Carrollton R. R. Co.,” reported at p. 496 of 6th An., 
and “‘Cawp vs. The Church Wardens of Church of St. Louis and J. P. Kirwin,” 7 An. 
p. 321. 

In the first of these decisions the principal discussion was upon ‘the right to an action for 
damages caused by the homicide of a free human being.” This question evidently re- 
ceived the special attention of the Court, and its decision, adversely to the right 
of action, really decided that case. The decision of other questions cannot be said 
to have been necessary after the right of action had been denied. What is said 
by the Court in reference to these questions may therefore be regarded as in some 
sense obiter. In refusing the rehearing in the Hubgh case, it will be observed 
that Chief Justice Eustis confines himself almost entirely to the question of the right 
of action. The important question of the liability of the master to a servant for 
injury received from the negligence or incompetence of a fellow-servant cannot be said to 
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have received that careful consideration which it did in the subsequent case of Camp vs. 
The Wardens of the Church of St. Louis and J. P. Kirwin. 

In the Camp case the decision in the Hubgh case was before the very court, the identical 
Judges, who decided it—it was indeed still under advisement. The court upon this doc- 
trine of common employment was divided. The Chief Justice opposing its application 
while he admits that the Hubgh case recognized it. He declares that the Court of Cassa- 
tion ‘‘recognizes no such exception from the general rule, of the responsibility for acts of 
servants in the business of their employment.” This case of Camp vs. The Wardens, 
having divided the Supreme Court, rested finally on the decision of the lower court, which 
was against the doctrine of common employment. The question cannot, therefore, with 
any propriety, be said to have been settled in Louisiana by decisions, as it was elsewhere, 
and we do not require legislation, as in England and in some States of the Union, to get 
rid of it. Its impolicy and injustice are becoming evident among all the people where 
it has prevailed and they are endeavoring to undo the mischief by legislative action. 
See ‘Employers’ Liability Act,” passed by English Parliament and entitled ‘‘An act to 
extend and regulate the liability of employers to make compensation for personal injuries 
suffered by workmen in their service.” This Act went into operation January Ist, 1881, 
and so far as railroads are concerned has abolished the distinction. 

The question to this Court is whether or not it will adopt a rule, which, after fifty years trial, 
England is abolishing as unjust. Every day’s experience makes it more manifest, that 
the doctrine ought not to be allowed. No more striking illustration of its impropriety 
could be presented than the case at bar. Some dozen persons, all employees, were either 
killed or maimed by a species of carelessness, the most revolting imaginable. Lord 
Abinger and Chief Justice Shaw did not well forecast the future and see to what an extent 
dangerous machinery would come into employment, or they could never have sanctioned 
a principle so full of peril to honest and faithful employees. 

Byles, J., in the case of Holmes vs. Clark, given above, restricts the doctrine ‘‘to the con- 
veniences and casualties of ordinary life.” He will not allow it as to dangerous machinery. 
He saw the peril that must follow to honest workmen from an unrestricted application of 
a rule by which immunity is not only given, but a premium actually set upon the careless- 
ness of selfish employers. 


E. D. White and E. D. Saunders for Defendant and Appellant : 








1. Where a servant is injured by the negligence of a fellow-servant, the general principle is 
that the injured servant cannot hold the master liable in damages. Thompson on Negli- 
gence, Vol. II, pp. 917, 969; Cooley on Torts, p. 542; Hubgh vs. Railway Co., 6 La. 
An. 495. ; 

2. This rule governs in all cases, unless it be shown that the master negligently employed, or 
negligently retained au incompetent servant. Cooley on Torts, p. 558; Thompson on 
Negligence, Vol. IT, p. 974. 

3. But the above exception does not protect the servant who either entered upon or remained 
in the employment, with full knowledge of the incompetency of the fellow-servant, and of 
the danger resulting therefrom. 

The servant is, in such case, presumed to have assumed the risk from such incompetency, 
whether the master did or did not know thereof, unless it be shown that the master prom- 
ised to discharge the incompetent servant. Thompson on Negligence, Vol. II, p. 1009, 
and cases there cited. Hough vs. Railway Co., 100 U. S. 214; Dillon vs. Railway Co., 3 
Dill. 328; Laning vs. Railway Co., 49 N. Y. 534; Hayden vs. Manf. Co., 29 Conn. 558-9. 

4. The burden of proof is on the servant in a suit of this sort, to establish affirmatively : 

a. The incompetence of the fellow-servant. 

b. The master’s negligence in employing or retaining him. 

ce. The making by the master of the alleged promise to discharge. Woods on Master 
and Servant, §419, p. 802; §408, p. 783; Cooley on Torts, p. 564; Shearm. & Redf. on Negl. 
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§99, p. 128; Pierce on the Law of Railroads, p. 382; Underhill on Torts, p. 329 ; Hicks vs. 
Martin, 9 M. (La.) 48; Ransom vs. Labranche, 16 La. An. 121; Kirk vs. Folsom, 23 La. 
An. 584; Thompson on Negl., Vol. I, p. 1053, §48. 





The opinion of the Court was delivered by 

Bermupez, C. J. This is an action in damages by a widow and 
tutrix. The damages claimed are said to have been occasioned a 
husband and father by the incompetence and negligence of a fellow- 
servant in defendant’s employ, and to have consisted in the endur- 
ance of excruciating pains which lasted some twenty-four hours, ending 
with loss of life. : 

The answer contains a general denial and, in exoneration of liability, 
a charge of contributory negligence. 

From the judgment based on the verdict of the jury, the defendant 
has appealed. 

The action is brought under the provisions of Articles 2315, et seq. 
of the R. C. C., which are to the effect, that every act whatever of 
man which causes damage to another, obliges him by whose fault it 
happened to repair it; the right of such action surviving, in case of 
death, in favor of the minor children and widow of the deceased, or 
either of them, and the responsibility being fixed on the person occa- 
sioning the damage, not only for his own deed, but also for that of 
persons for whom he is answerable, and for the injury caused by things 
in his custody. It is specially founded on Article 2320, which declares, 
that masters and employers are answerable for the damage occasioned 
by their servants and overseers, in the exercise of the functions in which 
they are employed, ‘the responsibility attaching when the master 
might have prevented the act which caused the damage and has not 
done it. 

We do not propose to take np and analyze the conflicting testimony 
of the twenty odd witnesses heard in this case, to ascertain and declare 
what facts were proved. We will remain satisfied with announcing our 
conclusions, which are the result of attentive examination and study. 

Alfred Poirier was a skilled engineer. In November, 1879, he was 
employed by the defendant to take off his sugar crop from his planta- 
tion, and was given one Rolf as his assistant. 

In the course of time, apprehending that Rolf was incompetent and 
negligent, Poirier made it his duty to apprise J. R. Carroll, the planta- 
tion manager, of his deficiencies and shortcomings, accompanying the 
information with a request for a change of that assistant. The answer 
to this was, that if another assistant could be got as cheap, the change 
‘would be made. The testimony of Chaperon, a disinterested witness, 





is ¢ 


Wil 
Ber 
tio 
int 


mc 
oct 


of 


8e) 
the 
im 


the 
by 
gu 
pu 


as 
fre 
as 
80) 


tri 


to 


un 


is 
in: 
sh 















































NEW ORLEANS, MAY, 1883. 





Poirier vs. Carroll. 





is entitled to more weight on this subject than that of J. R. Carroll, 
with which it conflicts, for the reason that the latter had an interest in 
screening himself from responsibility towards the owner of the planta- 
tion, in case of dereliction of duty on his part and consequent injury 
intlicted on his principal. 

On the 20th of January, 1880, between two and three o’clock in the 
morning, Poirier, then off duty, was asleep in a bunk which he usually 
occupied over the boilers. His assistant Rolf was at the time in charge 
of the engine. 

All of a sudden an explosion took place, by which Poirier was so 
severely injured, that he died from the effects of it after suffering pains, 
the intensity of which, though somewhat established, may be better 
imagined than expressed. . 

It is proved that the explosion is attributable, not to any defect in 
the machinery, but to the fact that cold water was used and pumped 
by Rolf into a boiler, when the water in it had sunk below the last 
guage cock, and that the accident could have been prevented by his 
pulling the fire out. 

Under such a state of facts, the defendant substantially charges that, 
as Poirier had full knowledge of the incompetency of Rolf, his fellow- 
servant, and of the possibility of danger and accident resulting there- 
from, and yet remained in his master’s employ, he is presumed to have 
assumed voluntarily the risks attending and waived all right to per- 
sonal security and to indemnity for injury to his person. 

It is further urged that, in any contingency, he was guilty of con- 
tributory negligence, and from no standpoint can he recover. 

It is finally insisted that the District Judge erred in refusing to give 
to the jury charges asked, and that the verdict was erroneous. 

Hence, we consider that the question presented by both litigants can 
be well stated mainly to be: 

Whether, where a servant, who is aware of the incompetency of: his 
fellow-servant, notifies his master of the same, but continues in his 
service, and sustains injury in consequence of the deficiency or negli- 
gence of such fellow-servant, whether notice was or not given to, or a 
promise made or not by the master—recovery can be had from him for 
damages suffered by the servant. 

The general principles governing a case like that presented are 
unambiguous. The common and civil law are alike on the subject. 

It is conceded by the defendant to the extent that, where a servant 
is injured by the incompetence and negligence of a fellow-servant, the 
injured servant cannot hold the master liable in damages, unless it be 
shown that the master negligently employed or retained an incom- 
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petent or careless servant. The concession is not a liberal one. 
See Thompson on Negligence, Vol. II, p. 917, 969, 974; Wharton on 
Neg. § 324; Cooley on Torts, pp. 542, 558; Pierce on R. R. p. 379. 

But it is claimed further, that the servant, in the excepted cases, is not 
protected, Ist, unless it is shown that the master was notified and 
promised to discharge the incompetent servant ; 2d, unless the injured 
servant was not guilty of contributory negligence. 

The proposition might be yielded, except so far, however, as it implies, 
as an essential element for recovery, the pre-existence of a promise or 
some engagement on the part of the master to discharge the incom- 
petent servant. 

No doubt cases have arisen in which proof of an express promise, or of 
an inducement having been adduced, recovery was allowed, but it must 
not be inferred from such incidents that a promise eo nomine, whether 
formal or virtual, was declared to be an indispensable condition sine 
qua non. 6 Hul. N. 349; 7 Ib. 937; 3 Dillon, C. C. Rep. 328; 49 N. 
Y. 534. 

In the Hough case, 100 U. S. 225, the Court said : 

‘‘There can be no doubt, that when a master has expressly promised 
to repair a defect, the servant can recover for an injury caused thereby, 
within such a period of time after the promise as it would be reason- 
able to allow for its performance.” 

But the Court does not assume to go to the length of saying, that 
unless the promise was explicit, recovery could not be had. It has left 
it to be determined whether any promise is necessary, and whether an 
implied promise, if one be indispensable, from which the complaining 
servant may deduce and entertain a hope, however weak or slim, is not 
sufficient even in the absence of a contract for the hire of labor for a 
limited time. In the case of Laning vs. Central R. R. Co., 49 N. Y. 
534, in which the limitations and exceptions put to the rule were con- 
sidered, the Court said, Folger, J.: | 

‘“‘The duty of the master, as it is sometimes put, or his implied con- 
tract with his servant, as it is differently intimated, leads to another 
conclusion. That duty or contract is to the result, that the servant 
shall be under no risks from imperfect or inadequate machinery, or 
other material means and appliances, or from unskilful or incompetent 
fellow-servants of any grade. It is a duty or contract to be affirma- 
tively and positively fulfilled and performed. And there is not a per- 
formance of it until there has been placed for the servant’s use perfect 
and adequate physical means, and for his helpmeets fit and competent 
fellow-servants, or due care used to that end. That some general 
agent, clothed with the power to make performance for the master, has 
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not done his duty at all, or has not done it well, neither shows a per- 
formance by the master, nor excuses the master’s non-performance. 
When it is done, and not until then, his duty is met or his contract kept. 
* * * Ifa master’s personal knowledge of defects be necessary to 
his liability, the more he neglects his business and abandons it to 
others, the less will he be liable.” We therefore hold, continues the 
Court, that a master is liable to his servant for an injury caused by the 
incompetency or want of skill of a fellow-servant, whether it existed 
when the fellow-servant was hired, or has come upon him since the 
hiring, the fellow-servant having been in the first instance hired or 
afterward continued in service, with notice or knowledge, or the means 
of knowledge of this lack. The duty of the master to his servants is 
to use reasonable care to provide and employ none but competent and 
skilful servants, and to discharge from his service, on notice thereof, 
any one who fails to continue such. 

Applying the rule to the case before them, the Court concluded, say- 
ing that they are of opinion that the defendant was negligent towards 
the plaintiff in retaining the fellow-servant in its service, after his 
habit of drinking to drunkenness was known to the general agent, 

In the present case, however little, Rolf’s negligence may have to be 
considered, it is indubitable that he was incompetent and was previ- 
ously known to be so; that Poirier notified Carroll, and that some sort 
of a statement or answer was made to him, the purport of which was to 
give him some hope that a change would be accomplished. The word 
tf, testified to by Chaperon, the witness, can be well understood as 
meaning when. 

On principle, justice and law, Carroll was bound to give to Poirier a 
competent assistant. When he was notified by Poirier of Rolf’s incom- 
petence, his duty was to have discharged him. He admitted that 
incompetence by promising a change tchen he would get as cheap an 
assistant. 

Had he discharged Rolf and replaced him by a competent man, the 
explosion directly caused by Rolf would not have occurred, and Poirier 
would not have been the victim of it. 

His omission to make the change, after notification and knowledge of 
the incompetence, was negligence on his part, and on that account was 
enough to fix a liability on the defendant, his employer, for damage 
sustained in consequence. 

The fact that Poirier continued in the service of the defendant can- 
not be considered as a waiver or as contributory negligence, barring a 
recovery of damages. 

89 
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_ Eminent text writers have said on this subject: 

“The mere continuance of a servant in his work has been treated as 
conclusive evidence of his having waived objections to defects in his 
associates or his materials. Such rulings are unjust, because a servant 
has the same right to complete his contract, in reliance upon its original 
terms, that anyone else has. * * * The real question to be deter- 
mined in each case is: whether, under all the circumstances, the master 
had a right to believe and did believe, that the servant intended to 
waive his objection to the unfitness of his fellow-servant, or the defect 
in the materials provided for the work.” See Shearman and Redfield on 
Neg., p. 112. r 
_ Poirier had a contract with Carroll for the hire of his services, which 
was for the limited time required to take off the crop, that is, several 
months at a monthly salary, under which he was bound to serve for 
the grinding season. 

* The Code provides, ih' this respect, that: laborers who hire them- 
selves out to serve on plantations have not the right of leaving the 
person who has hired them, nor can they be sent away by the proprie- 
tor until the term of their engagement has expired, unless good and 
just causes can be assigned. 





~ Had Poirier thrown up his engagement and left his employment, 
owing to his fears and apprehensions of danger and injury which might 
have resulted from his conception of Rolf’s incompetence, and had he 


afterwards brought an action for payment, and been unable to establish 
with legal certainty the éxistence of a just and good cause, to the satis- 
faction of a court, with a burden of proof upon him, the consequence 
would have been to him the loss of not only his pay for time to come, 
but also the return to his employer of that already received. R. C. C. 
2748, 2750. 

Poirier was not bound to’ undertake that risk. He had a right to 
remain, notwithstanding his fears of danger. By remaining and doing 
his duty, he would be entitled to pay and thus meet his responsibilities. 

’ From the fact of his thus continuing, we are averse to infer that he 
waived his right to a fitness of his fellow-servants, and to a life which 


he could not in conscience rashly expose, as it was not only useful to 


himself, but precious to his wife and minor children, who depended on 
him for support and maintenance. ‘ 

We do not understand the doctrine of common employment 
announced in Priestly vs. Fowler, 3 Mer. and W. 1, often criticised, 
possibly overruled, and in Hubgh vs. R. R. Co., 6 Aa. 490, as having a 
direct bearing upon this case. 

In the case of Laning, to which we have already referred, and which 
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was decided by the N. Y. Court of Appeals inv1872, the Court said, 
speaking of the fellow-servant: 

‘Tf he remains without promise of a change, or other like induce- 
ment, it is for the jury to say whether or not he voluntarily assumed 
the risks of defective machinery or of incompetent servants, whereof 
he had full and equal knowledge.” 49 N. Y. R., pp. 941-2. 

But it is claimed that, be all this asit may, Poirier contributed to his 
own death by sleeping over the boilers. 

It is established that the spot was designated as the corner which had 
been fixed for the engineer by the master; thatit was customary for him 
to sleep there. Sleeping over the boilers of an engine is not in itself 
an acknowledged act of imprudence. It shows no want of ordinary 
care, and has not a proximate connection with the injury complained 
of. There to sleep is comfortable in the winter, and is a fact of fre- 
quent occurrence with persons who travel by water, whether navigat- 
ing rivers or seas. We attach little importance, if any, to the conflict- 
ing statements made by witnesses, whom the jury did not believe, that 
Carroll notified Poirier not to sleep there. 

No doubt, precisely because of his suspicions of Rolf’s want of skill 
or negligence, and of his uneasiness on thesubject, Poirier, as an over- 
cautious and conscientious servant, had made it his duty to remain 
close by, in order, at the least notice or noise, to be on hand and ready 
to protect both life and property. 

To blame him and to visit want and misery on his helpless widow 
and orphans, on account of his devotion for his master’s interest, is a 
defense which comes with exceptional ill grace from his thankless 
employer, and to which we think it our duty to turn a deaf ear. 

The District Judge was asked to instruct the jury, thatif the servant 
remained after discovering the danger, and without promise of removal 
by the master, he did so at his peril and has no claim for damages, if 
afterwards injured by the known danger. 

The Court charged the jury, that if they found that Poirier had been 
employed under a contract for a specified time, and was discharging his 
duties under such contract, then and in that case, it was immaterial 
whether the defendant, upon being informed of the incompetency of the 
assistant engineer, promised to discharge him or refused to do so. 

Thecharge asked required explanation and qualification. TheJudge 
was not bound to give it as put. That which he gave accords with our 
views, and is justified by law. 

We have read with interest the ably guarded written charge given 
by our learned brother to the jury, and which contains instructions on 
nine different points, covering nearly six pages of the transcript, and 
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remain satisfied that it was well calculated to enlighten the jury, and 
that it informed them correctly of all material points of fact and law 
to which their attention should have been directed. We notice no bill 
to such written charge. 

The verdict of the jury was for $12,000. We think it is excessive, 
and should be reduced. The suit is not, nor could it be brought for 
damages sustained in consequence of the death of Poirier, but for the 
suffering and pains which he endured from the time of the explosion’ 
to that of his death, a period of some eighteen hours, during part of 
which he was apparently insensible or unconscious. Whatever the 
endurance was, his widow and minors cannot recover heavier damages 
than he would have been entitled to demand and receive had he sur- 
vived, fully recovering at the very moment when he:actually died. 

In the case of Vredenburg, in which the unfortunate victim had been 
sprung upon by a ferocious bear which lacerated his flesh, and suffered 
torture ending after twenty-eight days, the jury had_allowed $15,000, 
but their verdict was reduced to half. 

We do not think that, under the circumstances of this case, from which 
it appears that the suffering endured by the deceased did not last 
twenty-four hours, the plaintiff should be permitted to recover more 
than twenty-five hundred dollars. 

It is, therefore, ordered and decreed that the verdict and judgment 
thereon and appealed frém be amended, by striking therefrom the 
words “twelve thousand dollars,” and inserting in place thereof 
the words ‘‘twenty-five hundred dollars,” ($2,500) and that thus 
amended the same affirmed ; the costs of appeal to be paid by 
plaintiff, and those of the lower court by the defendant. 








No. 8727. 
SUCCESSION OF JOHN BURNSIDE. 


The cardinal rule in the interpretation of wills is to ascertain the intention of the testator, 
and to give effect to it when ascertained. 

A legacy of ‘‘the residue of my property of every description” is an universal legacy. 
Descriptive words of the different kinds of property composing that residue are not words 
of limitation, but of illustration. 

An universal legacy carries the totality of the property owned by the testator at the time of 
his death, and includes property acquired after the date of the will as well as that owned 
at that date, and this is trueeven when the character or kind of property has been wholly 
changed in the interim between the making of the will and the death. 

Particular legacies which have lapsed by the death of the legatee before the testator, or from 
other inability of the legatee to take them, fall into the residuum, and go to the universal 
legatee and not to the heir. 

The universal legatee takes everything that has not been validly given away. 

Succ. Valentine, 12 Ann. 286, and Lawson’s Case; Ibid. 603, overruled. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 
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J. A. Campbell and T. Gilmore & Sons for the Executor and Legatee: 


The olographic will of John Burnside, written in April, 1857, and established after his death 
in 1881, was executed, that he might ‘ dispose of all his worldly estate,” by that, ‘his 
last will and testament,” after his death. He had no living ascendants nor descendants, 
nor kindred, to be objects of care. 

His bequests consist of $312,000 of money, and a square of land, distributed among twenty- 
six individuals or charitable institutions, in particular legacies to partners, employees, 
friends, children of friends and charities. The 15th article designates a sole executor “‘to 
carry the will into full execution " as his last will. 

‘The residue of his property, of every description,” he bequeaths to Oliver Beirne, his late 
partner, as a token of sincere regard for uniform kindness, and services rendered to him 
in early life, subject to legal charges. The bequests made he directs to be paid at the 
end of twelve months after his death. 

The will is, as he repeatedly declares in it to be intended, “his last will and testament."’ 
None other has been found. He makes it with a remembrance of the uncertainty of life, 
and fulfils his declaration that it makes a valid, full and final arrangement of his property, 
to take effect after his death. C. C. 1606, 1607-8-0-10. 

The announcements of the testator that this was his olographic will, signed and dated at the 
commencement of the will; that he was of sound body and mind; that he was mindfal 
of the uncertainty of life, and of his purpose to dispose of all of his worldly estate by that 
his last will and testament, furnish authentic evidenee of his testamentary intentions. 
The methodical and exact arrangement of the particular legacies ; the appointment of a 
sole executor to carry this, his last will, into full execution, without a bond; the bequest 
to him “‘of the residue of his property of every description,” with an expression of the 
motive and the final direction to pay the bequests at the end of twelve months, demon- 
strate that he fully appreciated and comprehended accurately all that he had undertaken 
to perform : the disposition of his entire succession. 

The words already quoted, ‘‘all my worldly estate,” the ‘ residue of my property of every 
description,” imply that the testator had a conception, an idea that he was the owner of 
an estate, of an aggregate of property of a various description, a sum of separate values 
which, in the ordinary course of his own life, would change their form or substance 
without material diminution or deterioration, and whatever substitutions or alterations, 
additions or subtractions, would take place, there would exist at his death, independently 
of all these, a worldly estate sufficient to answer all the particular charges at the end of 
twelve months after his demise, and of that worldly estate there would be a residue which 
would express his sincere regard for a friend and his early benefactor. 

The word estate is frequently employed in the Code. Its signification is property of every 
description. C.C. 448. Itis frequently used as the equivalent of the word succession. 
C. C. 906, 921, 923, 1660 ; Shane vs. Withers, 8 La. 489. 

In a number of instances, it implies an aggregate of property consisting of various objects 
whose separate items and values constitute a totality. C. C. 472, 486, 543, 47, 52, 73, 223, 
874, 2436. 

The will of John Burnside, containing as it does, a disposition of all his worldly estate, and 
providing a legatee to take all of that estate not included in particular, defined pecuniary 
legacies or a parcel of land, and this legatee, acquiring, by the terms of the will, property 
of every description, is a universal legatee under the Articles of the Code, and according 
to the jurisprudence of this Court. C. C. 1606, 1610; Shane vs. Withers, 8 La. 489; King 
vs. Woodhull, 34 Ed. Ch. 79; Succession of Fiske, 3 An. 705; Sitgreaves vs. Brewer, 15 
Ch. D. 594; Preston vs. Clarke, 2 An. 580; Banks vs. Phelen, 4 Barb. 94; Shaw vs. York, 
5 An. 146; Archer vs. Deneole, 1 Peters, 588; Succession of Mylne, 2 Rob. 383; Given 
vs. Hilton, 5 Otto, 591; Compton vs. Prescott, 12 Rob. 57; Smyth vs. Smith, 8 Ch. D. 561; 
King vs. George, 4Ch. D. 627; Prevost vs. Martel, 10 Rob. 513; S. C. on appeal, 5 Ch. D. 
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627; Succession of Foucher, 18 An. 409; 2 Redfield on Wills, 117; 1 Jarman on Wills, 
700 ; 2 Williams on Ex. 1251. 


The will of John Burnside is not affected by the existence of any heirs “ to whom a portior 


of the succession is reserved by law;” none such exist. It undertakes to make a full 
disposition of the entire succession. No disposition therein was illegal or void, ab initio. 
The only fact to affect its execution, as he made it, is, that before the death of the testa- 
tor some of them had died. The provision of the Codeis, that these dispositions are 
without effect. C.C. 1697, 1703, 1704. But the will has provided that whatever property 
the testator has, shall go to the person instituted by the testator as the residuary legatee. 
The authorities cited from the jurisprudence of this State, the authority of the commen- 
tators on the corresponding Articles of the French Code, and the torrent of English and 
American authorities, sustain the proposition that this legatee takes the lapsed legacy. 
17 Pothier Coutumes D'Orleans, p. 491, No. 142; 1 New Denizart, p. 38, § 32; Merlin 
Accroissement, II, 4; 5 Toullier, No. 2160; 4 Troplong, D. & T. 2160; 21 Demolombe, p. 
476, Nos. 542, 543, 544; Coin de Lisle, D. & T. No. 2160, § 7; 13 Laurent, 558, 570; 7 Aubry 
and Rau, p. 461, No. 714. 


The intervenors make objections to the title of Oliver Beirne, that this last will and testament 


did not operate upon any worldly estate, save such as he then owned and possessed. But 
this is to contradict the plain declarations of the testator, and to annul the cardinal rule 
* ‘of interpretation to discover the intentions from the terms of the will. C.C.1712; Theall 
vs. Theall, 7 La. 226. 


That there is a limitation contained in the 17th section of the will by a specification of certain 


* articles of property. The authorities are full in their refutation of such an interpretation. 
O. Toole vs. Brown, 3 Ellis and B. p. 572; 2 Redfield on Wills, 117; Dobson vs. Bowness, 
5L. R. Eq., 404; 5 Allen, 466; Dean vs Gibson, 3 L. R. Eq. 713; 9 Paige, 94; Sitgreaves 
vs. Brewer, 15 Ch. D. 590. 


That the donation of $312,000 in particular legacies to twenty-six different legatees, separated 


that sum finally from the succession, and effectually precluded Oliver Beirne from any 
portion of that sum. This isnot true. The legacy did not vest as property in any one 
~ of those twenty-six legatees, and no right acctued to any one of them, unless he were alive 
~ at the death of the testator. By the terms of the Code, the bequest was without effect, 
’ gnd that the testator knew and provided for. The residue of property of every descrip- 
’ tion was bequeathed to Oliver Beirne, subject to the charges on his succession. Debts 
and incidetital expenses, and the payment of bequests at the end of twelve months after 
his demise. This was to be the consummation of all of his dispositions ofall of his worldly 
estate. The Article 1703 of the Code provides for the case of a rejection by an instituted 
_ heir or legatee. “No rejection has taken place. Also, where either is incapable of receiv- 

‘ {ng it. The incapacity spoken of is a legal disqualfication, such as bequests to slaves, 

adulterine children or concubines. The rule of the Roman Law was, that caducity em- 

braced all of those legacies, which being originally capable, failed ‘‘aliqua ex causa non 
’ eeperit.” The cases of original incapacity were unavailable, and were pro non scriptis. 


The Article 1709 defines three cases: 1st, the case where a person dies intestate as to any 


portion of his estate, where he has not disposed of it by his will. This case has not 
arisen, for the will was made to dispose of all of his estate, and the words are adequate 
to convey it. The second case in Art. 1709 is, that when the heir or legatee is incapable 
to take the legacy. In this case there is intestacy. Cases of the kind have been decided 
in the courts of Louisiana—cases of legacies to slaves or incapable persons. Turner vs. 
Smith, 12 An. 417; Deshotels vs. Soileat, 14 An. 745. 


The property in these cases was turned over to the legitimate heirs. The Court in both cases 





decided that the testator had expressed his entire testamentary purposes by those 
bequests; that he made no bequest over, in respect to these, and the law had not annexed 
to the bequests any condition in favor of any other person who was named in those paftic- 
ular wills, 
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The case here is one where every section of the will was valid and operative in respect to the 
persons and in respect to the property. There was no incapacity nor illegality. 

An event occurred in the order of nature, intelligible and within the prevision of testator. 
He knew the import of his words; and the words he employed were sufficient to carry to 
Oliver Beirne all of the succession not needed to pay debts and expenses incident to 
succession and to all living legatees. He was charged to pay these and no more. 

The appointment of attorneys to represent absent heirs, where no absent heirs are shown to 
exist, or where, if they do exist, they are excluded from participation in the succession by 
the will of the testator, is a nullity. C. C. 1661, 1210; Mix vs. Mix, 15 L.66; Rabouan vs. 


Rabouan, 12 L. 89; Lacy vs. Newport, 3 An. 226; Linton vs. Moore, 4 L. 434; Succession 


of Harris, 29 An. 746; Addison va. Saving'’s Bank, 15 L. 528. : 
The intervenors have, in the case shown by the record, no standing to call in question the 
disposition in favor of Oliver Beirne. 


Robert Mott, B. F. Jonas and Henry B. Kelly, Attorneys of Absent 
Heirs: 


The law presumes every person to be acqnainted with its rules of interpretation, and con- 
quently to use expressions in their legal sense. The language of the courts, when they 
speak of the intention of the testator as the governing principle, must always be under- 
stood with this limitation, that here, as in other instances, the judges submit to be bound 
by precedents and authorities in point, and endeavor to collect the intention upon grounds 
of a judicial nature, as distinguished from arbitrary occasional conjecture. The Courts 
must proceed on known principles and established rules; the rules of construction estab- 
lished by statute are binding upon the Courts. Jarman on Wills (5th Am. ed. by Bige- 
low), vol. 1, p. 838; Allen's Ex'r. vs. Allen, 18 How. 391; Clayton vs. Clayton, 3 Binney, 
481; Mudge vs. Blight, Cowp. 355; Von Kleck vs. Reformed Dutch Church, 6 Paige, 600; 
Puinn vs. Hardenbrook, 54 N. Y. 85 ; Lynes vs. Townsend, 33 N. Y. 558; Doe vs. Frel- 
kinson, 2 T. R. 209; Doe vs. Dring, 2 Mann. and G. 448; An Act for the amendment of 
of the laws with respect to Wills, 1 Vic. ch. 27; (Appendix to Jarman on Wills, vol. 2, p. 
885). General Rules for the Interpretation of Legacies, C. C. Arts. 1712, 1722. 

In England, prior to 1 Vic. ch. 26, the rule of construction of wills recognized and followed 
by the courts, was, that as to devises of rea] estate, the will spoke from ita date, and that 
as to bequesta of personalty, it spoke from the time of the death of the testator. By Sec- 
tion 24 of the Act of 1 Vic. ch. 26, a statutory rule of interpretation was established, by 
which every will is required to ‘‘ be construed with reference to the real estate and to the 
personal estate comprised in it, as if it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by the will.” Jarman on Wills, vol. 
1, p. 326. 

The rules for the construction of wills, established by legislative authority in Louisiana, are 
as binding on the courts of the State, as rules of interpretation established by Act of 
Parliament are upon the Courts of England. And those rules differ radically from the 
English rule, both as it existed anterior to 1 Vic. ch. 26, and as modified by that Act; and 
from the rule of testamentary interpretation followed by the courts of other States of the 
Union, where the old English rule was recognized, and has been modified by statutes 
similar to 1 Vic. ch. 26. 

In Louisiana the rule of testamentary construction established by statate is, that the will 
speaks from the death of the testator, only when it is ‘‘ couched in the fature tense ;"" and 
that when it ‘couched in terms, present and past,” or in terms ‘“‘ which express no rm 
neither past or present," it speaks only from its date. C.C. 1720, 1721, 1722. 

Under the system of the Code Napoleon, followed in that respect by the Civil Code of Louisi- 
ana, every teatamentary disposition is denominated a legacy. Demolombe, Don. et Test. 
vol. 4, No. 525. The general rules for the interpretation of legacies of our Civil Code, 
Arts, 1712-1723, and forming a distinct section of the Code, are not to be found in the Code 
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Napoleon. No such rules for the interpretation of wills were ever established by statute 
in France, the only rules to be found in the French Code being, not general rules for the 
interpretation of wills, but particular for the interpretation of specific legacies of a certain 
kind, as Arts. 1019 and 1023, C. N., corresponding with Arts. C. C. 1637 and 1641 which 
are not included among the General Rules established by our Codes, but are to be 
found under the head of ‘‘ Particular Legacies.” 

The general rules of interpretation of our Code, omitted ex industria, from the Code Napo- 
leon, are of very ancient origin. They are derived from the ‘'Régles Générales pour 
Vinterpretation des legs " of Pothier, who drew them from the Corpus Juris Civilis. They 
are applicable to the interpretation of testamentary dispositions of every character, and 
are not to be limited in their application, as was erroneously assumed in Shane vs. 
Whithers, 8 L. 439, exclusively to special legacies or to dispositions made by a testator of 
some determinate portion of his estate, designated in genus or species. C. C. 1721, (1714), 
1720, (1713), 1722, (1715). Régles Générales pour l'interpretation de Legs. Pothier Traite 
des Testaments, Vol. 7, p. 410, Régles XXX, XXIX, XXXII; Pothier, Pand. Vol. XI, p. 
534, Trigesima Regula ; Id. Ib. p. 524, Trigesima Nona Regula; Id. Ib. p. 538, Trigesima 
Secunda Regula; Duranton, T. 9, No. 182, Coin Delisle, No. 9; Sirey Code, An. 1003, No. 
2: Pothier, Pand. XI, p. 538; Marcadé, Vol. 4, p. 67; Mourlon, Vol. 2, p. 418; Austin’s 
Jurisprudence, pp. 448, 171; Pothier, Pand. XII, p. 484; C. C. 1691 (1684) ; Pothier, Testa- 
ments, Vol. 7, pp. 375, 382; 2 Williams on Ex’rs. p. 742; 1 Jarman on Wills, pp. 330, 751, 
754; Timewell vs. Perkins, 2 Atk. 203; Pothier, Test. Vol. 7, p. 404; Pothier, Pand. XI, 
p. 590; Succession of Valentine, 12 An. 287 ; Lawson vs. Lawson, 12 An. 603; Lebeau vs. 
Trudeau, 10 An. 165; Succession of Foucher, 18 An. 1409. 

So, with regard to the rules of interpretation of wills in respect of lapsed legacies. The 
rules relating thereto, established by Statute in Louisiana, differ materially from the rules 
in pari materia established in France, and radically from those established in England 
and the States of the Union, which have adopted the English legislation and jurisprudence 
on the subject. 

By the 25th Section of 1 Vic. ch. 26, it was enacted ‘that unless a contrary intention shall 
appear by the will, such real estate or interest therein as shall be comprised, or intended 
to be comprised, in any devise in such will contained, which shall fail or be void by reason 
of the death of the devisee in the lifetime of the testator, or by reason of such devise, being 
contrary to law, or otherwise incapable of taking effect, shall be included in the residuary 
devise (if any) contained in such will.” 

The right of a legatee to take a legacy to another which has lapsed is termed, in the civil law, 
the right of accretion. The statutory enactments in Louisiana, regulating that right, 
differ radically from the English Statute referred to, which embodies the rule that pre- 
vails generally, where the English system of legislation and jurisprudence is followed. 

By the statute law of Louisianait was long since declared, that the right of accretion shall no 
longer subsist in this State, except in two cases, viz: 1, Where a legacy is made con- 
jointly, to two or more persons, by one and the same disposition, without the testator's 
having asssigned the parts of the co-legatees in the thing bequeathed; and, 2, When a 
thing not susceptible of being divided without deterioration has been given by the same 
act to several persons; and the statutelaw declares, that except in the two cases stated, 
every portion of the succession remaining undisposed of, either because the testator has 
not bequeathed it, or because the heir or Jegatee has not been able or has not been willing 
to accept it, shall devolve on the legitimate heirs. The law thus establishes not only a 
rule of iuterpretation, but a rule of property, from which the Court is not at liberty to 
depart. C.C. Arts. 1706, 1707, 1708, 1709; C. N. 1044, 1045. 

Under the old Roman law, and that of the Pays de Droit Ecrit, derived from it, there could be 

no valid will which did not institute an heir, and dispose of the entire estate. Under the 

system which prevails in Louisiana, derived from the Droit Coutoumier, it is otherwise. 
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Under that system a person may dispose of his estate by will entirely, or he may do so par- 
tially, and die partim testatus et partim intestatus. 

There is no presumption of law in Louisiana that a person making a will intends thereby to 
dispose of the entire estate of which he may die possessed. On the contrary, the law only 
presumes such intention where the dispositions of the will are ‘‘ couched in the future 
tense,” and where they are couched in terms of the past and present, or no time is men- 
tioned, the presumption of the law is, that the testator intends to dispose only of property 
which he has at the timeof making the will, or of so much thereof as is actually dis- 
posed of by the will. Dig. Lib. 1, XVII; De diversis regulis juris antique, Nos. 7, 62 ; 
Mourlon, Vol. 2, p. 419, Nos. 824, $25, 826, 828; Marcadé, Vol. 4, p. 64, No. 92; Demolombe, 
Donat. et Test. Vol. 4, Nos. 8, 11. 

The will of John Burnside, propounded and probated herein, contains no testamentary dis- 
positions whatsoever couched in the future tense, further than must be expressed or im- 
plied in every last will and testament; which must necessarily refer to the time of the 
death of the testator as time when it is tu take effect, and contemplate and provide for its 
execution thereafter. With this reservation, all the testamentary dispositions of the will 
either express no time, or are couched in terms of the past and present. The residuary 
clause is couched in terms of the present, and does not constitute Oliver Beirne universal 
legatee, or legatee of the residuum of the entire estate of which the testator shall die pos- 
sessed; but does constitute him legatee of the residuum of the estate of the testator, at the 
time of the making of the will, remaining after deducting therefrom the sum of the lega 
cies bequeathed to others by prior clauses of the will. 

As to the lapsed legacies, Beirne is precluded from taking them by the textual provisions 
the statute law of Louisiana, and the settled jurisprudence of the State. The values 
compromised in such legacies pass ab intestato to the legitimate heirs of decedent, or in 
default of such, belong to the State of Louisiana. C. C. 1605 (1598), 1606 (1599), 1612 (1604), 
1625 (1618) ; Code Napoleon, Art. 1003; Mourlon, vol. 2, p. 415; Sirey, Code An. Art. 1003; 
Pothier, Testaments, Ch. 6, §§ 4 and 1, p. 298; C. C. 1706, 1707, 1708, 1709; Code of 1808, 
p. 250, Arts. 194, 195, 196, 197; Code Napoleon, Arts. 1044, 1045 ; Compton vs. Compton, 
12 R. 56; Turner vs. Smith, 12 An. 317; Lewis vs. Williams, 14 An. 629 ; Deshotels vs. 
Soileau, 14 An. 745; Succession of Dougart, 30 An. 268; Laurent, Principes de Droit 
Frangais, vol. 24, p. 316, No. 207; C. C. 1691 (1684), 1675 (1688) ; Pothier, Testaments, vol. 
7, pp. 375, 382; 2 Williams on Executors, 742; 1 Jarman on Wills, 330, 751, 754; In re 
Gibson, L. R. 2 Eq. 669; Pothier, Pandects, xi, p. 538; Dig. L. xxxiv, tit. 11,1, 7, de verbo 
Meum ; Timewell vs. Perkins. 2 Atk. 203; Pothier, Testaments, vol. 7, p. 404, Régie, xi; 
Pothier, Pandects, xi, p. 590; Newman vs. Newman, 26 Beav. 220; Barnaby vs. Tassell, 
L. R. 11 Eq. 363; Twining vs. Powell, 2 Coll. 266; 2 Mourlon, No. 818; 2 Williams on Ex- 
ecutors, p. 890; 2 Mourlon, p. 449. 

It is ceded that should it be finally determined that the entire estate of the decedent has 
been validly and effectually disposed of by the will, and that the estate is, as to no part 
of it, one ab intestato, and that, therefore, there can be no absent heirs, whose rights 
require protection, it will be proper to vacate the appointment of attorneys of absent 
heirs. The appointment was one proper to be made ander the circumstances. Thecourt 
below upon this application of the attorneys of absent heirs to have the will judicially 
construed, has decided that the succession is one ad intestate, at least to the extent of one 
hundred and thirty-eight thousand dollars. Until the final determination of the cause in 
this court, it is proper that the appointment of attorneys of absent heirs should be main- 
tained, to the end, that the questions involved in the judicial construction of the will may 
be properly presented to this Court for consideration and determination, and that the 
rights asserted for the heirs-at-law of the decedent, or in default of such for the State, 
may, in the event of their being recognized toany extent by the Court, be duly protected 
according tolaw. Rabouan vs. Rabouan, 12 L. 73; Addison vs. Bank, 15 L. 528; Lacey 
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vs. Newport, 3 An. 227; Succession of Harris, 29 An. 746; Succession of Mayer, 12 R. 413; 
* C. C. 1205, 1211; Acts. 1871, p. 200; C. C. 1156, 1270; Dupré vs. Reggio, 6 L. 654; Mercier 
vs. Sherlen, 5 L. 474. 
Thomas Hunton and John McEnery, Special Counsel for the State of 
Louisiana. 





The opinion of the Court was delivered by 

MANNING, J. John Burnside died on June 29, 1881. Shortly there- 
after his will was admitted to probate and was ordered to be oom. 
It begins thus: 

New Or.Eans, April 28th, 1857. 

I, John Burnside, being of sound mind and body, but mindful of the 
uncertainty of life, do by this my last Will and Testament, dispose 
of all my worldly estate, as follows: 

Eighteen numbered clauses then follow, the first fifteen of which 
contain legacies to several persons and charitable institutions. The 
last three are in these words: 

16. Ido nominate and appoint Oliver Beirne, my late partner in 
trade, my sole executor to carry this, my last will, into full execution ; 
no security shall be exacted from said executor, Oliver Beirne, for the 
faithful discharge of the duties imposed on him by this, my last will 
and testament. 

17. The residue of my property of every description—say stock 
in trade, promissory notes, accounts, my interest in the firm of 
J. Burnside & Co., stocks, etc., etc., etc., I bequeath to my ex- 
ecutor, Oliver Beirne, subject to the payment of all my just and 
lawful debts, and the expenses incidental to my succession, as a token 
of my sincere regard for his uniform kindness and services rendered to 
me in early life. 

18. At the end of twelve months after my demise, my executor, 
Oliver Beirne, will pay the bequests herein made, or as soon thereafter 


as possible. 
JOHN BURNSIDE. 


New OrvEans, April 28, 1857. 


Oliver Beirne qualified as executor, and accepted the succession 
unconditionally. The Judge appointed Messrs. B. F. Jonas and Robert 
Mott attorneys of absent heirs, and a rule was taken afterwards to 
vacate the appointment. 

Interventions were filed on the part of Robert B. Wilson, claiming to 
be a nephew and heir of the deceased, which seems to have been aban- 
doned—by the attorneys of absent heirs on the part of such heirs as 
there might be, for whom it may concern, none being mentioned except 
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the claimant Wilson—and by special attorneys for the State, all of 
which aver that Oliver Beirne’can take under the will only the resid- 
uum of such property as the testator owned at the time of making his 
will, and that as to all property acquired by him subsequent thereto 
he died intestate, and such property is inherited by his heirs, or in 
default of heirs escheats to the State. 

Legacies amounting to $138,000 have lapsed by the death of the 
legatees before the death of the testator, and it is contended on the one 
hand that these legacies enure to the benefit of the universal legatee, 
and on the other, to the heirs and in default of heirs, the State. 

Mr. Burnside was never married. If any relations survive him, they 
are distant collaterals. At the time of making his will he owned but 
one piece of real estate, bequeathed to Nelson McStea therein, which 
he sold many years before his death. At his death the bulk of his 
property was real estate, consisting of a princely domain of nine sugar 
plantations and a costly residence and grounds in this city. During 
the larger part of a long and busy life he had been in trade. His 
whole fortune at the time of making the will was invested in his dry 
goods business, and notes, accounts, stocks and such like, and amounted 
then to two million dollars. His partner Mr. McStea estimates it at 
that sum, much more he thinks than Mr. Burnside was worth when he 
died. The inventories of his estate aggregate within a fraction of 
eleven hundred thousand dollars. 


The cardinal rule for the interpretation of wills is to ascertain the 
intention of the testator, and it is a rule of universal jurisprudence. 
It has been called ‘the law’ of the instrument, the ‘sovereign guide’ to 
those who seek the meaning of the will, ‘the pole star’ whither all 
must leok who would find that meaning, and as Coin-Delisle has it, 
the trail which the Judge should follow in all its turns and windings. 
And yet, this rule has been so cumbered by glosses, so abraded and 
fettered by conditions superimposed by judicial construction, and so 
perverted by narrow pedantry, that in some courts it has come to 
mean, not that the intention of the testator must be sought, but 
whether he had expressed that intention iu technical language. And 
this is exemplified by the candor of Lord Ellenborough when he said, 
“if I were asked my private opinion as to what the testator meant 
when he used the words ‘ effects,’ I must suppose he meant to convey 
all his property for the maintenance of his family,” but nevertheless 
he would not give effect to that meaning by his judgment. 

The common law has a vocabulary, of which certain words are used 
to designate various kinds of estates, tenures, etc., the meaning of 
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which has been fixed for a time whereof the memory of man runneth 
not to the contrary. - But to hold that a layman is supposed to know 
them, and do violence to his intention by construing them in their 
technical sense in an instrument, whereof the admitted rule of con- 
struction is to ascertain his intention, and thus to make them mean 
what he could not have meant and what the Judge does not believe he 
meant, is not to follow that rule which all admit is the sovereign guide 
for interpreting a will. It is not quite fifty years since this Court held, 
only after grave debate and not with assured hearty conviction, that 
“estate” and “ succession” might be considered as synonymous when 
employed by a man making his own will! Shane vs. Withers, 8 La. 489. 

There can be no doubt that John Burnside, when he wrote his will, 
intended to leave the residue of all property he then had to Oliver 
Beirne—in other words, he intended that Beirne should take his whole 
estate, subject only to the charges in the form of legacies. The will 
was made to avoid intestacy as to any part of his property, and had he 
died then, there could have been no question about the effect of the will. 

Let usin the outset recognise the fact that the Code does not desig- 
nate any words which must be employed to institute an heir, or to 
bequeath an universal legacy. It defines the latter simply as a testa- 
mentary disposition by which a testator gives to a person the whole 
of the property which he leaves at his decease. Rev. Civ. Code Art. 
1606. It gives the name of legacy under a universal title to that dis- 
position by which a testator bequeaths a fixed proportion of his estate 
or all of a particular kind of property, or a fixed proportion of a partic- 
ular. kind, Ibid, Art. 1612, and then groups all others under one head 
in the class of legacies under a particular title. Ibid, Art. 1625. 

It is not claimed that the bequest to Beirne is a legacy under an 
universal title. It certainly is not a legacy of specific property like the 
square of ground to McStea, or of a fixed sum of money like those to 
Andrew Beirne and others—“a thing bequeathed,” in the language of 
the next article of the Code; and it is argued as evident that it is not 
a universal legacy because it is not a disposition of his whole property. 

The words of the Code are not sacramental. It is not needful thata 
testamentary bequest shall be couched in the identical language of the 
Code, and if it is essential to constitute a universal legatee that all 
shall be given him without diminution, the only will by which such 
legatee could be named would be one which contained that disposition 
and no other. 

Demolombe considers the question in two aspects, whether the lega- 
cies which precede the disposition of the residue are under a particular 
or universal title, (and we are concerned here only with the former) 
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and after stating the arguments of preceding commentators says, the 
particular legacies which have been first made, not being of fractional 
parts of the whole--n’ayant pas fractioné Vuniversalité—the legacy 
which follows will naturally embrace the entirety. 4 Donations et Testa- 
ments, Nos. 541-2. 3 Troplong Donations et Testaments, No. 1783. 

The whole discussion of the French commentators upon this subject 
was before this Court in Compton vs. Prescott, 12 Rob. 56, and it was 
admitted there may be cases in which the legatee of the residue, or of 
the remainder of an estate, may claim as universal legatee, p. 66, and 
it was later expressly adjudicated in Suc. of Fisk, 3 Ann. 705, wherein 
the Court, quoting Toullier—if a testator first give a particular legacy, 
and then bequeath the surplus or residue of his estate to another, the 
latter will be an universal legatee—applies it as a rule of construction 
which controlled that case. It therefore follows that this is either an 
universal legacy, or it isa nondescript. When the Code divides all 
legacies into three classes, and a legacy is of such kind as to exclude 
it from two of them, it must be in the remaining class or not exist. 
But it would exist without classification. The testator’s disposition is 
there, and effect must be given to it. It can be included in no other 
class but that of universal legacies. 

This being ascertained, what is the effect of this legacy upon prop- 
erty acquired after making the will? 

The language of the testator is of the broadest and most compre- 
hensive kind. In the exordium of the will he announces his intention 
to dispose of all his worldly estate, and after making a number of leg- 
acies then bequeaths the residue of his property of every description. 
Nothing is undisposed of. All his worldly estate of every description 
was intended to be passed by the will. What ground in law is there 
to defeat that intention? How dare a court disregard that intention, 
if it be assuredly ascertained ? 

The whole of one’s property—l'universalité—Rogron defines asa being 
or entity, distinct from and independent of the particular things of 
which it is composed, and therefore continues to exist although ita 
constituent parts change. So Demolombe ;—l’universalité, that is to say, 
this collective being which we call patrimony is susceptible of aug- 
mentation and diminution, and in its comprehensive meaning em- 
braces all the property, movable and immovable, corporeal and in- 
corporeal, known and unknown, present and future, of the testator. 
4 Donations et Testaments, No. 531. 

It could scarcely be doubted that all the property of a testator of 
every kind would pass by such sweeping language as a general rule, 
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but there are facts and circumstances peculiar to this case which it is 
said prevent its application. 

The testator at his death had none of the property in kind he pos- 
sessed when he made his will. Speaking in general terms, he owned 
nothing but personal property when he made his will, and he owned 
nothing but realty when he died. Besides, in bequeathing the residue 
of his property, it is said he. limited it by enumerating what he in- 
tended to give as stocks, notes, etc. 

Here is manifest that tendency to technical construction which de- 
stroys the vital essence of a will, its life—the intentiou—in order to 
give undue effect to words of secondary importance. The testator’s 
_ estate then consisted of the kinds of property enumerated, and noth- 
ing else. He meant to give all—said so—and added words descriptive 
of what all was composed of then. The word “say” used by him is not 
a word of limitation, but of illustration. To give that clause any 
other effect would be to make the notes, stocks, etc., the exclusive and 
special objects of the legacy, as if the testator had written, I bequeath 
my notes, stock, etc., and written nothing else. “How can such mean- 
ing be extracted from expressions so significant as those used, for not 
content with saying that he disposed of the residue of his property, he 
adds, as if to shut out misconception, “ of every description?” 

No argument can be drawn from the pecuniary result of the change 
in investments. It cannot be said the testator could not have in- 
tended to enrich Mr. Beirne to the extent he will be by this real estate. 
The property as it was when the testator selected him as the recipient 
of his bounty was worth more than it is now. The constituent parts 
of the universality have changed, but the collective being survives, 
and comprises all the worldly estate. 

It is however contended that the law itself has imposed stringent 
rules which are imperative upon testators in making, and upon courts 
in interpreting wills, and that the terms in which dispositions must be 
couched are set, and have an inexorable meaning assigned them.’ 
Thus, a disposition couched in terms present and past does not extend 
to that which comes afterwards—if couched in the future tense, it re- 
fers to the time of the death of the testator—if the terms express no 
time, the disposition refers to the time of making the will. Rev. Civ. 
Code, Arts. 1720 (1713), 1721 (1714), 1722 (1715). 

It would bea calamity if men were fettered by an unbending and 
inflexible formula for their expressions when doing an act which in 
our country is not infrequently done without assistance. And the 
fanest consequences of such a rule would be vastly augmented by its 
discouragement of the wise practice of making wills in health and be- 
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fore approaching dissolution. Men would be deterred from making 
wills until the possibility of making more acquisitions no longer ex- 
isted, if there was danger of wills operating only upon property pos- 
sessed at the time of making them. 

In Shane vs. Withers, 8 La. 497, this Court refused to consider those 
rules applicable to universal legacies, and in Louisiana vs. McDonough, 
8 Ann. 252, it was said that the enactment of these articles is not re- 
strictive of the rules for the interpretation of testaments found in the 
body of the Civil law, and that all alike are landmarks to the Judge 
who must in every case exercise his discretion in applying these 
articles, ever bearing in mind that the least circumstance is at times 
sufficient to prevent their application. 

Whatever may be the effect of these articles they cannot be consid- 
ered as impinging the fundamental rule, formulated by the Code under 
the same division of general rules for the interpretation of legacies, 
which enacts that the intention of the testator must principally be en- 
fleavoured to be ascertained. Rev. Civ. Code, Art. 1712 (1705). They 
must be read along with the recognition of that controlling principle, 
and be construed in subordination to it. 

No greater force was ever given to those articles until in the Suc. of 
Valentine, 12 Ann. 286, and Lawson’s case, Ibid. 603. The manner of 
treating the subject in those cases hardly implies that it received at- 
tention commensurate with its importance. A single sentence in the 
last case disposes of the matter contrary to the previously accepted 
view. We cannot follow those cases. They stand alone. They 
apply an inexorable rule which ought not to be applied unless an un- 
ambiguous law compels it, and the application is hostile to the spirit 
of our jurisprudence upon wills, and contrary to the express enact- 
ment of Art. 1712 ( 1705 ). 

Our conclusion is that the will speaks as of the date of the death of 
the testator, and therefore carries the residue of all the property then 
owned by him, after deducting legacies. 

One other question remains. To whom do the lapsed legacies fall? 

The law of accretion had given rise to perplexing discussions among 
the French legists, in which the disputants had revelled until they 
were lost in a maze of subtleties and refinements. Our Code put a 
quietus upon the continuance of these discussions here by inserting a 
prohibition of the existence of the right of accretion, except in two 
cases—for the benefit of legatees when the legacy is conjoint; or 
where it is to two or more persons of the same thing, which cannot be 
divided without deterioration. Rev. Civ. Code, Arts. 1706 (1699), 1707 
(1700), 1708 (1701). The next Article provides that except in these 
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cases, every portion of the succession undisposed of, either because the 
testator has not bequeathed it, or because the person to whom it is be- 
queathed has not been able or willing to accept it, shall devolve upon 
the legitimate heirs. Ibid, Art. 1709 (1702). Note the traduction of 
this Article in the Code of 1808, Art. 197, t. 11, b. 3. 

’ It is confidently asserted these Articles are conclusive, but they 
have no application to the case before us, because it is not the right 
of accretion that is invoked by the universal legatee, but that other 
principle by which, as legatee of the whole, he is invested with the 
right to whatever is not legally and validly given away. 

The identical question in the case at bar was presented to this Court 
in Prevost vs. Martel, 10 Rob. 512, where quoting the last Article at 
length and others pertinent to the matter in hand, the Court say : “ it 
is clear therefore that there being no forced heir, the universal legatee 
is bound to discharge all the legacies, e ° and that in case 
of their failure, he should be entitled to take them as a part of the 
succession,” p. 518. The same principle was asserted in Major vs+ 
Esnault, 7 Ann. 51, citing and approving the above case, and the 
whole subject was reviewed and reconsidered with the same result in 
Lebeau vs. Trudeau, 10 Ann. 164. 

In Suc. of Foucher, 18 Ann. 409, it was said it was optional with the 
testratrix, having no forced heirs, to bequeath to or withhold from her 
relatives, and the construction must prevail that she desired the prop- 
erty to be distributed among her instituted heirs, and that the will 
should be read as if the name of the legatee of the lapsed legacy had 
never been in it. 

These were followed by Hoover vs. York, 24 Ann. 375, where the 
- Court say, the lapse of a particular legacy, by reason of the incapacity 
of the legatee, enured to the benefit of the universal legatees, and not 
to the collateral heirs, p. 380. In the Suc. of Dougart, 30 Ann. 268, 
the Court cited Hoover vs. York, and said, if these parties are univer- 
sal legatees, they profit by the caducity of legacies to the exclusion of 
the heirs at law, p. 273, and this long line of uninterrupted and consis- 
tent ruling culminates in Suc. of Dupuy, 33 Ann. 277, where it was 
held that a legacy lapsing by the death of the legatee before the tes- 
tator, enured to the benefit of the universal legatees, p. 282, thus exhib- 
iting a remarkable consensus of opinion upon this particular question, 
this Court having seven times affirmed the principle, and on each occa- 
sion with a different personnel of this Bench—seven courts, each differ- 
ently constituted from the others. 

And why should it not be so? The testator had formally and ex- 
pressly disposed of all his estate, selecting a stranger in blood as the 
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object of his bounty, and thereby evincing his intention to put him in 
his own stead and place, to the exclusion of kindred. It is he that 
ought to take adempted legacies, they being a part, when caducity 
occurs, of the universality of the property. 

“Ceci nous conduit & poser en principe certain et incontestable, 
comme nous l’avons déja énoncé, que dans le silence du testament, le 
legs universel profite de la nullité ou la caducité des autres disposi- 
tions. C’est la conséquence nécessaire de la définition contenue dans 
notre article. Puisque le legs universel embrasse présentement ou 
éventuellement l’universalité des biens du défunt, il faut reconnaitre 
que tout ce dont il n’a pas été valablement ou utilement disposé s’y 
trouve inévitablement compris. Ainsi deviennent forcément la pro- 
priété du légataire universel tous les objets que le testateur avait 
légués & des tiers qui, pour une cause ou pour une autre, ne peuvent 
pas les recueillir.” 4 Saintespes-Lescot, No. 1314. 

An ingenious argument is made against the principle of these deci- 
sions, and an attempt is made to break their force by the citation of 
Turner vs. Smith, 12 Ann. 417, wherein, it is said, the contrary rule is 
maintained, but the legacy there was under universal title, as was also 
the case in Lewis vs. Williams, 14 Ann. 625, and Deshotels vs. Soileau, 
Ibid. 745. Even if it were conceded that they sustain the principle 
contended for, they could not stand against the well considered 
opinions in the line of cases already cited, for it will be observed this 
particular question is disposed of in those three cases curtly and with- 
out a solitary reason therefor. 

It is therefore ordered and decreed that the judgment of the lower 
court maintaining the interventions of the attorneys of absent heirs 
and of the State, and decreeing the heirs of John Burnside, or in de- 
fault of heirs, the State of Louisiana to be entitled to the sums be- 
queathed to persons who died before the testator, is avoided and re- 
versed, and that portion of the judgment which recognises Oliver 
Beirne as residuary legatee of the testator is amended, in this, that 
the said Oliver Beirne is now adjudged to be the universal legatee of 
John Burnside, and as such that he is entitled to the whole estate of 
said testator, after deducting therefrom the aggregate amount of the 
particular legacies which have not lapsed by the death of the legatees 
before the death of the testator, and he is also recognised as the ex- 
ecutor of said testator. And it is further ordered that the dismissal of 
said Oliver Beirne’s demand for the revocation of the order appointing 
attorneys for absent heirs is reversed, and his said demand is now 
maintained, the costs of appeal to be paid by the succession. 
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CONCURRING OPINION. 

FENNER, J. It scarcely admits of dispute that, under the existing 
law of France, of England, and of the States of this Union, Oliver 
Beirne would, under the terms of the will in hand, take all that is 
claimed for him in this litigation. The main contention of the learned 
counsel for absent heirs and for the State is, that the controversy is 
dominated by certain statutory provisions found in the Civil Code of 
Louisiana which, they maintain, lead inevitably to the exclusion of 
Beirne: Ist, from property acquired by the testator after the date of 
the will; 2d, from the lapsed legacies. 

According to their own view, it is a question purely and simply of 
Louisiana law—of the construction of Louisiana Statutes. 

If we shall conclude that a construction of these statutes, founded on 
reason and sustained by jurisprudence, conforms the law of Louisiana, 
in these repects, to that of the enlightened countries and States first 
named, we shall at least feel safe that such conclusion will not pre- 
sumably violate justice or policy. 

The exceptional provisions of our law, chiefly relied on, are Articles 
1722 and 1709 of the Civil Code. 

1. Article 1722, which is relied on as confining the legacy to Beirne 
to the property possessed by the testator at the date of the will, is one 
of several Articles denominated by the Code itself as “‘ general rules 
for the interpretation of legacies.” Of these rules it was forcibly and 
truthfully said by Judge Rost, that they are mere “advices given to 
the Judge, landmarks they might be called, taking effect in the cases 
to which they apply, not so much ratione imperii as imperio rationis.” 
State vs. McDonough, 8 An. 252. 

They are mere aids and guides in ascertaining the true intention of 
the testator, and aze not entitled to that rigidity of domination, which 
seems to be claimed for them by counsel. 

Article 1722, though excluded from the French Code, is a literal 
translation of the trigesima secunda regula of the Pandects. 11 Pothier’s 
Pandects, p. 538. 

It is there said, in substance, that this rule has no application to 
universal legacies, which, from their nature, are susceptible of augmen- 
tation or diminution. 

The same doctrine has been expressly held by thisCourt. Shane vs. 
Withers, 8 La. 489; Shaw vs. York, 5 An. 146. 

The contrary has never been expressly held in any case. 

Succession of Valentine, 12 An. 286, which is relied upon as over- 
ruling those cases, does not mention them, and is expressly based 
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upon the “ peculiar phraseology of the will,” which evidently con- 
templated the property then possessed, as appears from various clauses, 

Lawson vs. Lawson, 12 An. 604, is of still less force, as, though the 
terms of the will are not given, it is stated that “‘the wife wasa 
particular and not a universal legatee,” from which we infer that there 
was no universal legatee. 

Shane vs. Withers has never been overruled. Why should we now 
overrule it? It merely applies a limitation to Art. 1722, which was 
applied in the system from which it was taken, and it conforms our 
law, to this extent, to the systems which the experience of the most 
enlightened countries has adopted in the interpretation of testaments, 
It enforces the manifest intention of the testator in the present case, 
who made his will in expressed anticipation of death, and with the 
desire of disposing of “ all his wordly estate,” and not to die intestate 
as to any portion thereof. 

The residue of “all his worldly estate,” did not cease to be the resi- 
due, because the constituent portions thereof changed. 

2. The next important question, and perhaps the most difficult one 
in the case, is, whether a disposition in a will by which, after first 
bequeathing particular legacies only, the residue is bequeathed to a 
person, is a universal legacy. 

So far as this question is concerned, the provisions of our Code, affect- 
ing it or bearing in any manner upon it, are identical with those of the 
French Code. 

The French authorities are, therefore, entitled to their legitimate 
weight in its determination. 

They are unanimous in support of the general proposition above 
stated ; and their arguments in its favor seem to me irresistible. 4 
Demolombe, No. 541; Troplong, No. 1783; Coin Delisle, p. 451, No. 8; 
5 Toullier, No. 518; 4 St. Espes-Lescot, No. 1685; 7 Aubry and Rau, 
pp. 465-6. 

This is fully conceded by the learned Judge a quo in his able opinion, 
and he professed his reluctance to adopt a theory differing from such 
eminent authorities; but he arrives at the conclusion that “ the juris- 
prudence of Louisiana does not conform in regard to the point at issue 
to the views expressed by these writers, and is much better founded 
in reason and supported by logic.” 

I have carefully studied the cases in our reports on which he bases 
this opinion. 

Compton vs. Prescott, 12 Rob. 56, was a case where the residuary 
bequest was preceded by a legacy under universal title. 

Far from overruling, the opinion quotes, without dissent, the doc- 
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trine of the French jurists, “ that if a testator, after making a particu- 
lar legacy, gives the remainder of the estate to another legatee, the 
latter should be considered a universal one ;” and proceeds to differ- 
ence the case in hand from that doctrine. P. 66. 

Turner vs. Smith, 12 An. 417 and Deshotels vs. Soileau, 14 An. 745, 
rest entirely upon the authority of the foregoing case, and give no 
reasons whatever. 

Succession of Dougart, 30 An. 268, rests upon peculiar principles not 
involving the proposition under discussion. 

In no case has this Court ever advanced the general proposition, 
thata residuary legacy, following only specific particular legacies, is not 
universal in its character. The cases above quoted rest upon their 
own peculiar facts. It is not pretended, even by the French authors, 
that the general doctrine is without exceptions. On the contrary, after 
announcing the general principle, Coin Delisle says: ‘‘ Cependant, les 
tribunaux n’ont pas toujours consideré comme un legs universel la 
disposition du restant des biens, aprés le paiement des autre legs. Ils 
ont le pouvoir d’examiner si, dans la volonté du testateur, ces expres- 
sions ont eu pour objet de limiter le droit du légataire; et s’ils recon- 
naissent que telle est son intention, ils refusent au légataire du restant, 
laccroissement qui résulterait de la nullité de certains legs particuliers, 
ete.” P. 451, No. 8. So says Marcadé on the subject: “Ce sont la, on 
le voit, des questions de fait, des appréciations des circonstances et 
d’ intention, abandonnées 4 la sagesse des magistrats.” 

I am constrained to suppose that, in the cases referred to, the Court 
exercised this liberty, and did not intend to announce a general prin- 
ciple adverse to the French doctrine. And, indeed, on examination of 
the particular facts presented in those cases, I see no reason to question 
their correctness. 

On the other hand, I consider that Compton vs. Prescott impliedly 
recognizes the French doctrine, and in two other cases, this Court has 
expressly recognized it. Succession of Fisk, 3 An. 705; Majors vs. 
Esnault, 7 An. 51. 

For these reasons, I cannot concur in the opinion of the District 
Judge that our jurisprudence has established an interpretation of our 
Code adverse to that of the French commentators and courts, still less, 
one more conformable to reason and logic. 

If the general principle is applicable in any case, it is applicable to 
the will in this. 

3. The next and final question is, whether legacies which lapse 
enure to the benefit of the universal legatee or of the legal heirs. 

The claim of the universal legatee is sustained by a course of decision 
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too inveterate to admit of question. Prevost vs. Martel, 10 Rob, 513; 
Majors vs. Esnault, 7 An. 51; Lebeau vs. Trudeau, 10 An. 165; Suc- 
cession of Foucher, 18 An. 409; Hoover vs. York, 24 An. 375; Succes- 
sion of Dougart, 30 An. 273. 

Taken in connection with the foregoing propositions, this disposes 
of the case. 

Articles 1706 and 1709 of the Code have no application, because they 
refer only to accretion, and this is not a question of that character, but 
rests on the different doctrine that the universal legacy, by its nature, 
comprises everything which has not been otherwise validly disposed of. 
4 St. Espes-Lescot, Nos. 1313-14; Lebeau vs. Trudeau, 10 An. 164. 

An additional reason is that, by the very nature of a universal 
legacy, where the will only makes other particular bequests, no por- 
tion of the estate remains “‘undisposed of,” which is a condition pre- 
cedent to the application of Art. 1709, by its own express terms. 

In one case, this Court said: “‘ by the death of the particular legatee 
during the lifetime of the testatrix, her will, under Civil Code Art. 1690, 
would be read as if his name had never been mentioned in it, unless a 
different intention of the testatrix could be gathered from the face of 
the instrument.” Succession of Foucher, 18 An. 409. 

Reading Burnside’s will as if the lapsed legacies had never been 
written in it, there would be no doubt that Beirne would take all 
except the effective legacies. 

I have thus undertaken to eviscerate the pivotal questions upon 
which this important litigation hinges, and to announce the course of 
independent reasoning and investigation by which I have reached the 
same conclusions announced in the chief opinion just read, and there 
much more ably and elaborately sustained. For these reasons, as well 
as for those there stated, I concur in the decree herein. 

Rehearing refused. 








No. 8735. 


CHARLES Haxn vs. JoHn C. RUSE. 


An attachment bond is fatally defective if it does not contain mention of the person, or of the 
property against which the writ issues. Its recitals should shew unmistakably, and with- 
out the aid or need of extraneous proof, what or whose property is attached. 

PPEAL from the Civil District Court for the Parish of Orleans. 


Lazarus, J. 





Chas. A. Conrad for Plaintiff and Appellant. 
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Nicholls & Carroll for Defendant and Appellee : 


The writ of attachment, in case of non-residents, is not merely a conservatory writ, but is 
the basis and foundation of jurisdiction, which cannot be acquired except under the very 
letter of the law, allowing the process. 10 An. 324; 18 L. 367. Defendants have every 
presumption in their favor. 14 L. 503; 11 An. 622; 15 An. 709. 

The petition must not be couched in general and sweeping terms, but must be drawn in 
terms so clear and precise as would subject the plaintiff to the charge of perjury, if the 
allegations were not true. 11 An. 622. 

When an attachment is levied on a claim not due, the petitioner must swear that the debtor 
is about to remove his property from the State befure the debt becomes due. 8 L. 585; 14 
An. 96; 13 L. 479; 2 An. 498, 920: 8 R. 428. 

In the case at bar plaintiff does not declare that his debt is past due, nor does he make the oath 
required when a debt is to become due. Not only is his petition ambiguous, but a paper 
on which plaintiff sues, referred to in the petition (probably showing whether the debt is 
past due or to become due) is kept in the background. ; 

The petition does not set forth the jurisdictional facts necessary to authorize an attachment. 

Plaintiff and defendant are both citizens and residents of the same State. Both parties are 
presumed to have contemplated a settlement of this affair in the home forum. There is 
no allegation of fraud, or ill-practice of any kind. 

The law of attachment never contemplated that, under these circumstances, one of the par- 

* ties can attach the property of the other on the bare and bald allegation that the latter 
has property in Louisiana. Where the relations between the parties show that both looked 
to a different time, place and method of settling their rights, than by such proceedings, 
* our courts should not be made the handmaids to defeat the lawful administration and 
distribution of property in other States.” 6 An. 241; 12 An. 49; 18 L. 367; 9 An. 535; 16 
An. 47. 

An instrument claimed to be the necessary bond is pasted to the petition. This instrament 
is utterly insufficient. 

(a) The order of court contemplates a bond to be furnished. The paper annexed to the 
petition is ignored, and the attachment is directed to issue ‘‘ on petitioners giving bond 
according to law.” No such bond has been furnished, and the writ issued without 
warrant. 

(b) The instrument in question has never been filed. 

(c) This instrument is dated 28th February, 1882, and refers, as its basis, to a petition 
presented that day; while the petition in this matter was not filed until March 11, 1882. 
(d) The paper does not state as against whom or whose property the writ is sought. 

(e) There is no reference by number or title to the suit by which an attachment is asked. 
(f) Even the amount set forth in the instrument is different from that fixed by law for 
an attachment bond, when the sum claimed is the amount of plaintiff's demand. 

There is absolutely nothing on the face of the papers to identify the instrument with this 
suit, and any one, in interest herein, on attempting to hold the surety would not only have 
to explain, but to contradict, by parol evidence, a written obligation of suretyship. 

This is certainly not such a bond as our law requires. 

But plaintiff contends that the defects of the bond are cured by testimony of the surety taken 
May 12th, 1882, two months after the writ issued. 

No evidence curing the defects of the bond could be admissible, but were it admissible, there 
is no such evidence in the record. 

The best evidence, however, could not help plaintiff here. ‘‘ The writ, if improperly issued, 
cannot be aided by proof at the trial, * * nor by admissions in subsequent pleadings, 
the observance of the legal requisites being in the nature of a condition precedent.” 4 
An. 452; 5 N.S. 45; 6 La. 586; 10 An. 155; 12 An. 71; 14An. 708; Hen. Dig. p. 48, Nos. 
6 and 7. 
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An attachment must stand or fall according to the state of facts existing when it is issued. 
It cannot be cured bya subsequent event. 10 An.324; 14 An. 426; 12 An. 72; 15 An. 523. 

The instrument in question is no bond. 32 An. 525; 6 L. 586; 10 An. 155; Drake on Attach- 
ment, Ch. 6, Sec. 129; 13 Texas, 368; 3 Blackford, 361; 5 Blackford, 227. 

The answers of the garnishee are copied in this brief. They have not been traversed. Gar. 
nishee declares that he is collecting a certain claim or certificate for defendant ; that the 
certificate is due only when all of certain assessments have been paid in, and that he can- 
not say when all of said assessments will be paid in. Garnishee denies having any prop- 
erty of, or being indebted to defendant. 

If there be any debt at all, it is contingent, conditional and prospective. There is no absolute 
indebtedness. Neither plaintiff nor defendant could on the garnishee’s answers hold the 
latter to the payment of one cent. 

No seizure has been made and defendant is not in court. 





The opinion of the Court was delivered by 

MANNING, J. This appeal is from a judgment setting aside an attach- ’ 
ment because of a defective bond, or as the Judge below expresses it, a 
bond utterly null and void. The cause of nullity is stated by him to 
be the failure to recite in it the name of the case, or under what title 
the writ issued, and the ruling is based on Percy vs. Millaudon, 6 La. 
585; Dunlap vs. Price, 10 Ann. 155; Suc. of Walker, 32 Ann. 525. 

Neither of these decisions have any bearing on the question. They 
relate to appeal bonds. The difference between appeal bonds and 
attachment bonds is too patent to require specification. They serve 





different purposes and are regulated by different laws. coal ; 


The bond in this case is dated February 28, 1882. The affidavit was 
made a week before, and the petition was filed and the order granted 
March 11th following. 

It is not unusual or irregular that the bond should antedate the filing 
of the petition, and there is an obvious reason why the name and num- 
ber of the suit should not appear in the bond. The law contemplates 
that the bond may be executed anterior to the filing of the petition by 
expressly providing that the writ may issue “ without any petition 
being then presented,” Acts 1880, p. 20, and in that event the writ 
would issue before the case is numbered and docketed. 

But although this lack of correspondence in dates is unimportant, 
the bond should contain recitals which unmistakably indentify it with 
the other proceedings in attachment. The remedy of attachment is 
harsh and rigorous, and it has been often said the party using it must 
bring himself within its plain intendment. The observance of the legal 
requisites is a condition precedent to the exercise of the right. 

The recital of this bond is, “‘ whereas Charles Hann has this day pre- 
sented a petition to the Civil District Court for the parish of Orleans pray 
ing a writ of attachment to issue, now the condition of the above obliga- 
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tion is that we, the above bounden principal and surety, will well and 
truly pay to the said clerk or his successor in office, for the benefit of 
any and all persons interested in said suit, all such damages as may be 
recovered against us in case it should be decided that the said writ was 
wrongfully obtained.” 

There is no indication of the person, or property against whiich the 
writ is issued. There is nothing in any recital of the bond connecting 
it with Ruse, or with any proceeding against Ruse’s property. 

The plaintiff's counsel insists there need be none, because the bond 
is required to be annexed to the petition, and is explained by it. An- 
nexing the bond is required equally in cases of arrest, sequestration, 
and injunction. This bond purports to be for a petition that day pre- 
sented. No petition asking process against Ruse or his property was 
presented on that day, or on the following day as it might have been, 
and not until eleven days thereafter. 

The amount of the bond would not serve to identify it with the peti- 
tion. The sum claimed is $2,000 less credits of $75. The amount of 
the bond should be a sum equal to that which is claimed. Code Prac. 
Art. 245, amended by Acts of 1880, p. 21. The bond is for $3,200. We 
refer to the amount of the bond only in connection with the question 
of identity. The bond has not been filed with the suit, that is, it has 
not been marked by the clerk in any manner that would identify it 
with the suit. 

So far as the surety’s obligation upon the bond goes, there is noth- 
ing appearing that he is surety for any damages to result from attach- 
ing Ruse’s property. If sued upon it, and he should plead in defence 
that he was surety for an attachment taken out on February 28th and 
no other, and that he was not surety on any attachment of Ruse’s 
property, and should object to parol testimony connecting his obliga- 
tion with the attachment actually levied, how could this bond be 
identified with that process? 

An attachment bond should contain recitals which indicate unmis- 
takably, and without the aid of extraneous proof, what or whose 
property is to be attached, so that the party aggrieved by the execution 
of the writ may have his recourse upon the bond and the surety thereto, 
without resorting to other methods of connecting the one with the 
other. 

We have shewn that this requisite has not been complied with in the 
present case, and the proceedings must be set aside. 

Judgment affirmed. 

Rehearing refused. 
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No. 8774. 


THe STATE OF LOUISIANA Vs. ADOLPHE R. MuRDOCH. 


Under an indictment for shooting with intent to murder, a verdict of “inflicting with a dan- 
gerous weapon a wound less than mayhem,” is fatally variant. 

The two offenses are separate and distinct crimes which could not be joined in the same count 
of an indictment. 

The offense found is not necessarily embraced within that charged. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, for the State, Appellee: 


A record in a criminal case, which comes up without bills of exceptions or motion in arrest, 
presents nothing for this Court to consider, and the judgment appealed from will be 
affirmed. 

The “Criminal District Court for the parish of Orleans” is the only name by which said 
Court is known, or may be designated. Constitution of 1879, Art. 130. 

The time and place as regards the “intent” in the crime of ‘* shooting with intent to commit 
murder,” are sutticiently set fourth by the words: ‘with intent in so doing ;” or even 
without the use of the words: in so doing, where the act and intention are expressed as 
set forth in the statute. 

The verdict of “guilty of wounding, with adangerous weapon, less than mayhem,” is re- 
sponsive to the charge of ‘shooting with intent to commit murder.” 28 An. 434. 

The crimes defined in Sections 791, 794, R. S., are separate and distinct offenses. 10 An. 171 . 
34 An. 

An acquittal or conviction, on the trial of the one, cannot be plead in bar of a prosecution for 
the other, although the same transaction be the basis of both charges. 


Henry C. Castellanos and Arthur Gastinel for Defendant and Appellant: 


1. Variance between the verdict and the information. Sections 791 and 794 R. S.; 6 An. 286; 
32 An. 571; Archb. 49; 32 An. 812; 31 Me. 386; 30 An. 311; 10 An. 191; Wh. Cr. L. 133; 
1 Chit. C. L. 283; Bish. C. L. 813; 30 An. 1173; 30 An. 61; Sections 792-3-4, R. S.; 2 Mar 
tin, 0. S. 48; 8 Rob. 542; Bish. C. L. 819; 24 Miss. 54; 1 Ch. C. L. 233; Russ. & Ry. C. C: 
365; 2 East, P. C.; Rose, Cr. Ev. 328; 13 Sm. & M. 242; 11 Ib. 317; 7 Carr. & Payne, 518 ; 
3 Johns. R. 511; 2 Stark. Ev. 416, 419. 

2, The information is fatal for uncertainty as to time and place. Archb. 43; Wh. C. L. 261, 
272; Ch. C. L. 219, 222; Wh. Prec.; 8 Rob 600; 1 Ch. 218, 219; Stark. C. Pl. 58, 62, 65; 2 
Hale, 178; Arch. C. P. 34; 2 Hawk. Cap. 23, Sec. 88. 


The opinion of the Court was delivered by 

FenNER, J. Error is assigned on the face of the record, upon the 
following ground: “ that the verdict rendered herein is null and void, 
there being a fatal variance between the crime charged and the finding 
of the jury.” ' 

The information charged the prisoner with the offense denounced in 
Section 791, Rev. Statutes, viz: shooting with intent to commit murder, 
The verdict was: “ guilty of wounding with a dangerous weapon less 
than mayhem ;” being the offense denounced in Rev. Statutes, Sec. 794, 
92 
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We have heretofore held, that the offense of stabbing “ with a dan- 
gerous weapon, with intent to commit murder,” (covered by Sec. 791, 
R. S.) and that of wounding with a dangerous weapon less than may- 
hem, were separate and distinct crimes, which could not be joined in 
the same count of an indictment. State vs. Johns, 32 An. 812. 

In a prior case, the precise question here presented arose, and it was 
held that, under an indictment, charging shooting with intent to kill 
or murder, a verdict of guilty of inflicting with a dangerous weapon 
a wound less than mayhem, was fatally variant. State vs. Pratt, 10 
An. 191. 

This authority, if adhered to, is conclusive. We find its reasoning 
apt and satisfactory, and its doctrine well supported by authority. 

The reflection cast upon it in Jessie’s case, 30 An. 173, was uncalled 
for and, we think, resulted from inadvertence in not observing the 
fundamental difference between the two cases. 

In Jessie’s case, the verdict was “ guilty of inflicting a wound less 
than mayhem with intent to kill ;” the italicized words bringing the 
case within the authority of Stouderman’s case, 6 An. 286, which held, 
that a verdict of wounding with intent to kill was covered by the infor- 
mation, charging assault with a dangerous weapon with intent to murder ; 
or, in other words, that the intent to kill was necessarily included 
within the intent to murder charged. 

But in Pratt’s case, as in the instant one, the verdict was silent as to 
any intent, and the Court, after approving Stouderman’s case, said: 
* But the charge of inflicting a wound less than mayhem is not neces- 
sarily included in a charge of shooting with a dangerous weapon with 
the intent to kill and murder. * * * Here the jury have found a 
verdict for a statutory offense not charged in the bill of indictment by 
averments comporting with the terms of the statute, and not necessa- 
rily embraced in the offense as charged.” 

We adhere to this doctrine, which equally results from our own 
prior decision in John’s case. 

We have examined the text writers and authorities in England and 
America, without finding anything in conflict therewith. Take, for in- 
stance, the enumeration by Mr. Wharton of the cases in which verdict 
for a minor may be sustained under indictment for major offense: 
“ Thus, if A be charged with feloniously killing B of malice prepense, 
and all but the fact of malice prepense be proved, A may clearly be 
convicted of manslaughter, for the indictment contains all the allega- 
tions essential to that charge. * * * Another illustration is that 
of assaults upon officers, assaults with battery, or assaults with feloni- 
ous intent, where, as has been seen, all but the assault may be rejected 
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as surplusage, and the defendant convicted of that alone. And so of 
indictments for adultery, in which they may be convictions for forni- 
cation. An indictment charging that the defendant did ‘embezzle, 
steal, take and carry away,’ will be good for larceny.” 1 Whart. Cr. L. 
Sec. 627; 1 Archbold, pp. 309, 310. 

In every case cited, proof of the major would necessarily include 
proof of the minor offense. 

But obviously, proof of “ shooting with intent to murder,” might well 
be made without proof of “inflicting a wound less than mayhem.” 
The nature of the wound, which is of the essence of the latter offense, 
is not directly or indirectly put at issue. There is to be considered the 
further fact that, under a charge of shooting, defendant is found guilty 
of inflicting a wound less them mayhem with .a dangerous weapon, 
which, for ought that appears, may not have been a shooting at all. 

If Delany’s case, 26 An. 434, is in conflict with Pratt’s case, which is 
doubtful, it is unreasoned and it is not supported by the authority 
which it refers. 

The unreported case at Monroe, referred to, is unknown to us, and 
could not avail with us to overrule the well-considered and thoroughly 
sound doctrine of Pratt’s case. 


It is, therefore, ordered that the judgment be arrested, that the sen- 
tence be set aside, and the prisoner discharged. 


DISSENTING OPINION. 

MANNING, J. It is a settled principle of criminal law that where one 
has been indicted for any offence, he may be convicted of one of less 
magnitude, provided the offences be of the same generic class. Whar- 
ton Cr. Law § 384. State vs. Ford, 30 Ann. #13. The question at issue 
here is, is the crime of which the prisoner was convicted of the same 
class as that with which he was charged? 

In State vs. Pratt, 10 Ann. 192, it was held they were not, and it has 
never been so held since until in the present case. 

In State vs. Delaney, 28 Ann. 434, the accused was charged with as- 
saulting and stabbing with a dangerous weapon with intent to commit 
murder, and was convicted of assault with a dangerous weapon and 
inflicting wounds less than mayhem. The conviction was held good, 
and isin direct opposition to the ruling in Pratt’s case. The charges 
in the two cases are identical, shooting in the case being only replaced 
by stabbing in the other, and the same verdict was rendered. Pratt’s 
case was not mentioned in the opinion, but a case is none the less over- 
ruled by a contrary doctrine in a subsequent one because it is not said 
80 in terms. 
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_ The point was not presented again until State vs. Jessie, 30 Ann. 
1173, where it was examined quite independently of Delaney’s case, 
which was in its turn not alluded to, but Pratt’s was mentioned, and 
the Court refused to follow it, and sanctioned the verdict upon the in- 
dictment, both of which are the same as in the case at bar. That rul- 
ing was adhered to in State vs. Williams, 30 Ann. 1162, and in State 
vs. Tumblon, decided at Monroe and unreported. 

I think these later decisions correct, but since there is conflict of 
opinion it becomes necessary to penetrate the philosophy of these 
criminal rules, and to ascertain the rationale of the principle which in 
criminal practice justifies a verdict of a minor offence under an indict- 
ment for a major. 

' Such verdict was justified even at common law with all its strictness 
of criminal pleading, and attempts were made to exclude the principle 
from any application to prosecutions for statutory offences, on the ground 
that each statutory offence was distinct in itself, but the courts did not 
hesitate to hold that where crimes were defined by statute in set words, 
a conviction of one of less magnitude was legal under a charge of a 
greater. 
_ The gist of the matter and the raison @étre of the rule is, that while 
the law will not permit two offences of the same class to be included 
in the same count because it tends to confuse the prisoner in his defence, 
it does sanction a conviction of a less offence under a charge of a 
greater because the prisoner cannot be confused in his defence. And 
why? For the reason that the evidence which is admissible to 
support the crime charged is equally admissible to support the 
crime found. There being a single act for which the prisoner is 
indicted, and the indictment charging it as constituting a grave crime, 
when the evidence which has been properly admitted under the aver- 
ments of the indictment does not sustain the charge as made, but does 
sustain another crime less grave, the conviction for this latter is legal. 

And thus it appears to me incontrovertible that the true test in a 
question of this kind is—was the evidence, that is admissible under the 
charge as laid, pertinent to the inquiry of guilt for the charge as found. 
And that is what the books and the courts mean when they say the 
Offences must be of the same generic class, because it is only when they 
are so that evidence, admissible under one, can possibly support or be 
pertinent to the other, and that is what is meant by the expression that 
the one is necessarily included in the other. 

. To illustrate: under an indictment for rape, a conviction of thrusting 
with a dangerous weapon would not hold good, (except perhaps in a 
court of wags) but a conviction for an assault would be good. In an 
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indictment for burglary or robbery, a conviction of arson would be bad, 
but one for theft would not, If evidence were offered to prove arson, 
it would be excluded because not admissible to prove burglary, but 
evidence offered to prove burglary and admissible for that purpose, 
might not be sufficient to prove burglary but could prove theft. 

Apply this test to the present case. The prisoner was charged with 
shooting with a dangerous weapon with intent to murder. He was 
convicted of wounding with a dangerous weapon less than mayhem. 

Testimony that was admissible to prove shooting with a dangerous 
weapon with intent to commit murder, if not sufficient to prove that 
the act done by the prisoner amounted to that offence, would unques- 
tionably be pertinent to the other. The evidence necessary to sustain 
the two offences is the same in kind. It differs only in degree. If 
evidence is offered to prove the shooting, and that it was with a dan- 
gerous weapon, and the intent was to murder, and it does prove the 
shooting, and that the weapon was dangerous, but does not prove the 
murderous intent, what crime have you proved? Assuredly the crime 
of wounding with a dangerous weapon, either mayhem, or less than 
mayhem, in this case the jury found less than mayhem. If one shoots 
with a weapon and hits, does he not wound? If he wounds less than 
mayhem is not that necessarily included in the shooting with the danger- 
ous weapon with intent to murder? Shall it be argued that the intent, 
which constitutes the gravamen of the one offence, is fatally absent 
from the other? The distinction between murder and manslaughter is 
in the malice prepense, the intent of the act. But who ever doubted 
that a conviction of manslaughter was good under an indictment for 
murder. 

It is not necessary, say the New York court, that the particular in- 
tent and circumstance characterizing a lower degree of crime shall be 
stated, when the act for which the accused is indicted is of the same 
class as that for which he isconviected. Although the indictment con- 
tains averments constituting the offence of the highest degree of that 
species of crime, and omits to state the intent of the lower crime, the 
conviction of the latter is good. Keefe vs. People, 40 N. Y. 348; 
People vs. Thompson, Ibid. 1. 

The counsel for the defendant observe that the correct doctrine is 
stated in State vs. Stouderman, 6 Ann. 286, and so it is, but they can get 
from it no countenance for the position they have advanced. On the 
contrary the three cases of Stouderman, Delaney, and Jessie are per- 
fectly consistent and harmonious, and all three must be disregarded 
if effect be given to Pratt’s case. In Stouderman the Court conclude 
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the reasoning, which the defendant’s brief characterizes as forcible and 
unanswerable thus: 

“This general proposition is true that offences, created by different 
statutes, cannot be included in one count. But when the crime pro- 
hibited by one statute is greater in degree and includes the crime pun- 
ished by the other statute, the greater crime denounced in a single 
count necessarily embraces the prosecution of the lesser crime, for 
which therefore the accused may be convicted under the count.” 

The crime of which the defendant was convicted is included in the 
crime with which he was charged, and therefore the prosecution of the 
greater necessarily embraces a prosecution for the less, because the 
evidence which was admissible to support the crime charged is perti- 
nent to prove guilt of the crime of which he was convicted. 

I think the verdict was legal and the sentence should stand. 


BERMUDEZ, C. J. I concur with Mr. Justice Manning. 


On APPLICATION FOR REHEARING. 

FENNER, J. The brief for rehearing, filed by the learned Attorney 
General, fails to produce a single case which does not fall distinctly 
within the principles of our original decision herein, and thus confirms 
our conviction of its correctness. Indeed, the more we have reflected 
upon it, the better satisfied have we become that the doctrine advanced 
by the State is inconsistent with the fundamental principles of criminal 
law. 

Its first idea is, that no man can be convicted of any crime with 
which he has not been distinctly and specifically charged by indict~ 
ment or information. Therefore, an indictment can support conviction 
of no offense which is not clearly expressed or necessarily included in 
its terms. Where the major offense charged necessarily includes a 
minor offense, the indictment includes the latter and will support 
conviction therefor. But when the major offepse does not necessarily 
include the minor, but might be fully proved without including proof 
of the minor, how can it be said that the indictment, in charging the 
major, has also charged the minor offense? How does it inform the 
defendant that he is prosecuted for the latter, when, for ought that 
appears on the face of the bill, the State may intend to establish the 
major offense by evidence not at all supporting the minor? Obviously 
the requirement of the law is not satisfied by the fact that the evidence 
in support of the crime charged may accidentally include proof of a 
separate and distinct crime, though of the same general character. 
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Our decree in this case was formulated upon the decree in Pratt’s case. 
Complaint is made that we erred in discharging the defendant, and 
should have held him in custody to abide further acticn in the court 
below. 

The questicn is not free from difficulty, and desiring argument 
thereon on this point alone, the rehearing applied for is granted. 


The Chief Justice and Manning, J., adhere to the dissenting opinion 
of the latter, and think the judgment of the lower court should be 
affirmed. 


On REHEARING. 

Topp, J. The rehearing was granted solely with reference to the 
correctness of that part of our previous decree discharging the accused 
from custody. - 

In the argument upon the rehearing, the Attorney General makes 
the admission that the accused could not be tried under the same 
indictment for the offense therein specially charged, nor for any other 
offense for which a legal verdict might be rendered under the indict- 
ment; and he only suggests that the accused be held to await a pros- 
ecution under a new indictment for the same offense of which he was 
convicted by the verdict of the jury which we set aside by our decree 
heretofore rendered. The effect of our decree, then, has been to end 
the prosecution for the offense set out in the indictment and for every 
offense with which the accused stood charged. 

We do not feel authorized to continue him in custody to await a 
prosecution for an offense with which he has never been charged and 
may never be. 

For these reasons, our former decree will remain undisturbed. 


eed 


CONCURRING OPINION. 

Bermupez, C.J. Considering that the previous decree is final, and 
that the admission of the Attorney General leaves no other alternative, 
I concur in the decree. 

Manning, J., concurs in this view. 

Poché, J., absen 
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No. 8902. 
Tue STaTE oF LOUISIANA EX REL. Wipow DuvurierRrRis vs. THE 
JUDGES OF THE COURT OF APPEALS FOR THE PARISH 
OF ORLEANS. 

A mandamus does not lie to the Court of Appeals, to compel it to take jurisdiction of a case 
which it has dismissed, where it appears that the amount claimed or the matter in dis- 
pute exceeds one thousand dollars. : 

It is indifferent whether the demand be made in a direct suit, or in an opposition to an admin- 


istrator’s account in the settlement of a succession, showing for actual distribution an 
amount less than $1,000. 


, for a Mandamus. 





J. Ad. Rozier for the Relatrix. 





The opinion of the Court was delivered by 

Bermupvez, C.J. This is an application for a mandamus, to compel 
the defendant Judges to pass upon the merits of a case over which 
they have determined, on a motion to dismiss, that their court had no 
jurisdiction. 

It appears that in the succession of the husband of the relatrix, the 
assets of which were inventoried at $1,400, an account was filed pro- 
posing to distribute the proceeds of two pieces of real estate, amounting 
to $755, a third piece remaining in kind. 
~ To this account the relatrix made opposition, claiming, as due her 
for her homestead, for the marital fourth, for money loaned the de- 
ceased and for funeral expenses advanced by her, the total sum of 
$1,938.50. 

From a judgment rejecting her opposition, she appealed to the Court 
of Appeals for the Parish of Orleans, by which a motion to dismiss the 
appeal, for want of jurisdiction, was sustained. 

The appealable or unappealable character of a suit is determined by 
the extent or scope of the demand, regardless of the solvency or insol- 
vency of the party defendant. 

It was in the power of the relatrix to have brought a direct and in- 
dependent action for the recovery of the $1,938.50, to which she claims 
to be entitled. Had she done so, and an adverse judgment been ren- 
dered, she could have appealed from it directly to this Court. Had 
the succession been cast, its representative would have enjoyed a 
similar right. 

From the fact that, instead of resorting to a direct suit, the relatrix 
has justly deemed more advisable to institute her action against the 
succession by a proceeding which is a suit in itself, and is carried on 
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contradictorily with all concerned in resisting it, it does not follow 
that the character, in point of appealability of her action, has been 
changed. She enjoys the same right as if she had sued directly. The 
‘‘ matter in dispute,” exceeding one thousand dollars, the appeal was 
improperly made returnable to the Court of Appeals. It should have 
been taken to this Court. 

The jurisdiction of the former court extends to cases in which the 
amount in dispute or fund to be distributed exceeds two hundred, but 
not one thousand dollars. That of this Court extends to cases in which 
property or rights exceeding one thousand dollars are involved. 

The circumstance that the account proposed to distribute $785 does 
not give the Court of Appeals jurisdiction any more than a general 
denial filed by the succession in a direct suit, proposing no distribu- 
tion at all, could have done. 

The appeal was properly dismissed. 

It is, therefore, ordered that the application for a mandamus be 
refused with costs. 

Poché, J., concurs in the decree. 

Rehearing refused. 








No. 8933. 
Tue STATE OF LOUISIANA EX REL. FRED. HOLYLAND vs. THE JUDGE 
or Civiz DistRicT COURT FOR THE PARISH OF ORLEAKS, 
Division D, ET ALS. 


A surety on a judicial bond must not only be solvent, but must be good for the amount of the 
bond. 
The burden of proving such capacity is on the party who tenders the surety. 


A PPLICATION for Prohibition. 





R. Stewart Dennee and Wm. R. Whitaker for the Relator. 


N. R. Rightor, Judge, Respondent, in pro. per., and B. R. Forman 
for Defendants. 





The opinion of the Court was delivered by 
Pocut, J. The District Court having dissolved an injunction sued 
out by the relator in this case, he obtained an order of suspensive ap- 
peal from the order of dissolution, on a bond of five hundred dollars. 
On a rule to test the solvency of the surety on the appeal bond, the 
93 
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court decided that the surety was not good, and made its judgment 
executory. 

Relator then instituted this proceeding for a writ of prohibition, 
which presents the question of the sufficiency and solvency of the 
eurety on the appeal bond. 

From an examination of the evidence taken on the rule, we reach the 
eonclusion that the finding of the District Judge is correct. 

That evidence consists mainly of the testimony of the surety, who 
swears that he owes no debts, and that he owns household and kitchen 
furniture of the value of six or eight hundred dollars, and that he owns 
a house and lot which he values at $1,500. 

But he does not describe his furniture in detail, and the legal pre- 
sumption is, that the better part of it is exempt from seizure and sale 
under the provisions of Act No. 79 of 1876, amending Art. 644 of the 
Code of Practice. 

The immovable property which he owns was acquired at a tax sale ; 
but it appears from his testimony that his title is in litigation, and 
hence, it is not absolutely available to creditors. 

As he owes no debts he may be solvent, but the evidence fails to 
show that he is good for five hundred dollars under the requirements 
of the law, or that a judgment of five hundred dollars could be satisfied 
out of all the property which he owns, and not exempt from seizure 
under the law. 

The burden of proving the sufficiency or legal capacity of a surety 
on a judicial bond is on the party who tenders the surety. In this 
case the relator has failed to satisfy the legal requirements, and hence, 
he is not entitled to the relief which he seeks. 

The preliminary restraining order granted herein is, therefore, set 
aside, and the writ of prohibition prayed for is refused at relator’s 
costs. 








No. 8888. 


Tue State or LOUISIANA EX REL. SmitH Bros. vs. C. G. OGDEN, 
City JUDGE. 


Where a Judge, after overruling an exception to his jurisdiction ratione materia, renders a 
judgment on the merits of the case without passing on that portion of the demand which 
it was claimed was not within his jurisdiction, this is virtually sustaining the exception, 
and the defendant has no occasion to complain. 

On application for a certiorari and for a prohibition, the proceedings will not be annulled or 
restrained. 


| for Prohibition and Certiorari. 
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J. H. Ferguson for the Relators. 
H. P. Dart for the Respondent. 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a prohibition and for a 
certiorari. 

The complaint is that, in a suit for $90, wherein it was sought to 
annul a certain transaction concerning movable effects, alleged to be 
worth $250, the City Judge has overruled an exception to his jurisdic- 
tion, and has assumed to take cognizance of the matter in dispute. 

The original proceedings are before us. While they show the ex- 
ception to have been dismissed, they establish that, by the same judg- 
ment, the City Judge decreed in favor of plaintiffs only for the amount 
claimed, without passing at all upon the other portion of the prayer. 

If the City Judge erred in overruling the exception, the relators have 
no reason to complain, as he afterwards virtually sustained it by his 
judgment on the merits, which was merely for the sum of money 
claimed, and which was within the limit of his jurisdiction. 

The relators have sustained no injury, and have no ground of 
complaint. 

Application refused. 

Rehearing refused. 








No. 8848. 


A. V. Davis ET AL. vs. Mrs. CATHERINE YOUNG. 


There exists no essential difference between a discontinuance and a voluntary non-suit. The 
latter does not interrupt prescription, whatever the intention to the contrary may appear. 
It is equivalent to an abandonment. 

A plaintiff is entitled to make either, and the Court is bound to grant that made before judg- 
ment. However, when made andallowed, such motion cannot, in a case in which a recon- 
ventional demand has been made, destroy or affect the right of the plaintiff in reconven- 
tion to a prosecution and trial of his demand. 

A plaintiff in reconvention has the right to oppose any such motion which would produes 
such effect. 

Where the motion is allowed during the course of trial, the rights of the plaintiff in reconven- 
tion must be reversed, and where he insists upon it, the trial of his demand must be pro- 
ceeded with as though the withdrawal had not taken place. 


PPEAL from the Ninth District Court, Parish of Concordia, 
Hough, J. 


Wade R. Young for Plaintiffs and Appellees. 
E. D. White and Boatner & Boatner for Defendant and Appellant. 
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On Motion To Dismiss. 
The opinion of the Court was delivered by 
BrerMvupDEZ, C. J. The motion to dismiss cannot prevail. The 
appeal is from a judgment of non-suit, which disposes of the case, and 
is such as can be appealed from. This is no new question. Motion 
overruled. 


On THE MERITs. 

This is a petitory action which the defendant resists, asserting in re- 
convention title in herself. After the evidence had been received and 
the argument of the case had begun for the defense, the plaintiff asked 
to take a non-suit, to which objection was made, final judgment being 
demanded. The court overruled the objection, granted the non-suit, 
reserving to defendant her rights on her reconventional demand. 
The defendant insists here, that the Judge should have refused a non- 
suit, and could have granted a discontinuance only. He cites in sup- 
port, 6. R. 354; 20 An. 234. 

Those are cases in which, under the special circumstances stated, 
the Judge refused a non-suit, and the appellate court declined to inter- 
fere with the discretion exercised. 

The plaintiff here had a clear right to discontinue before judgment. 
A motion to that end the court would have been bound to grant, 
unless thereby some acquired right of the defendant would be im- 
paired. 

There exists no essential difference between a discontinuance and a 
voluntary non-suit. A suit in which plaintiff is non-suited, on motion 
of his counsel, does not interrupt prescription, whatever the intention 
may appear to the contrary. A voluntary non-suit is equivalent to an 
abandonment. R. C. C. 3485. Dennistown vs. Rist, 9 An. 464; 6 An. 
684. 

The withdrawal of a suit by the plaintiff, in any form, cannot 
destroy or affect the right of the defendant to a judgment on her 
reconventional demand which she had asked, but which was not ren- 
dered. 24 An. 225; 15 An. 70; 10 An. 703; 2 An. 756; 7 R. 10, 422; 
9 R. 133, 210; 4 L. 367; 3L. 457; 9 L. 310; 7 N.S. 405; 4.N. S. 439. 

’ It is therefore settled, that a plaintiff in reconvention has the right 
to oppose a discontinuance or voluntary non-suit which would tend to 
produce such effect. 15 An. 70. 

Although the withdrawal of the case is allowed, the reconventional 
demand remains in court and the plaintiff therein can prosecute the 
same, notwithstanding the withdrawal; otherwise the withdrawal of 
the suit would certainly affect vested rights of the plaintiff in recon- 
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vention, for he would then be driven either to a continuance of the 
case or to institute another proceeding, and he might thus lose rights 
and advantages already acquired. 

The defendant, as plaintiff in reconvention, is entitled to have the 
case remanded. 

It is, therefore, ordered and decreed that, so far as it non-suits plain- 
tiff, the judgment appealed from be affirmed, and that, so far as it 
simply renews the right of the plaintiff in reconvention to prosecute 
her claim, it be reversed. 

It is now ordered and decreed that this case be remanded to the 
lower court, with instructions to replace it in the condition in which it 
stood when the motion for’a non-suit was made and granted, and with 
direction to proceed with the trial of the same on the reconventional 
demand of defendant, the plaintiff and appellee to pay costs in both 
Courts. 

Rehearing refused. 








No. 8803. 
SAMUEL FRIEDLANDER vs. E_vira A. BROOKS ET ALS. 


Where a creditor of the husband sues to annul a judgment of separa- 
tion of property between the husband and his wife, and denies any in- 
debtedness on the part of the husband to his wife, and charges fraud 
and collusion between them, the burden is on the wife to sustain the 
validity of the judgment. 

Where the husband, in an embarrassed condition, conveys his planta- 
tion to his mother-in-law, a resident of another State, who does not take 
possession of the property, and subsequently conveys title to the prop- 
erty to her daughter, the wife of her vendor, in the absence of any proof 
of the validity of these sales and of means to make the purchases, the 
sales will be held to be simulated. 


PPEAL from the Eighth District Court, Parish of Madison. De- 
lony, J. 


A. L. Slack for Plaintiff and Appellant. 
J. CO. Seale and Ogden & Hill for Defendants and Appellees. 


The opinion of the Court was delivered by Topp, J. 
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No. 8924. 


Tue State oF Louisiana vs. IsAac WILLIAMS. 


The right of one who is not a mere trespasser, who acts under color of right as the Judge of a 
court, cannot be attacked collaterally. Direct and regular proceedings by the State are 
necessary. 

The complaint that the Judge in a criminal case has improperly overruled a motion for a new 
trial will not be considered when not presented in a bill of exception. 

gem from the Twelfth District Court, Parish of Rapides. Black- 


man, J. 


J. O. Egan, Attorney General, for the State, Appellee. 
H. L. Daigre for Defendant and Appellant. 


The opinion of the Court was delivered by 

BerMUDEZ, C. J. The defendant was prosecuted for, and found 
guilty of, shooting with a dangerous weapon, with intent to kill and 
murder. He appeals from the judgment sentencing him to two years 
at hard labor in the State penitentiary. 

I. 

He complains that his motion to quash the indictment and that for 
a new trial, on the ground of newly discovered evidence, were overruled. 
_ The motion to quash attacks the right of the person who officiated 
as the District Judge to act in that capacity. 

Such right cannot be assailed in that form. Direct and regular pro- 
ceedings are indispensable in the name of the State, when the person 
acts under color of right. It is a mistake to suppose that itis the right 
or privilege of every citizen to champion, even in informal and collat- 
eral proceedings, rights which the State can alone assert. See 33 An. 
1413, and authorities there cited. 

It is not claimed that the person filling the office of District Judge, 
and who acted in this case, is a mere trespasser or usurper, without any 
color of right. 

On the contrary, it appears that he was elected under a law expressly 
passed for the purpose of the election. 

The objection to the constitutionality of that law, raised by the de- 
fendant, cannot be considered at his instance in this proceeding. 

II. , 

The record does not show that any bill of exception was reserved to 
the ruling of the Judge, denying the motion for a new trial. This was 
necessary. 32 An. 842, State vs. Nelson. 

Judgment affirmed. 
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No. 8851. 


LAFAYETTE FOLGER vs. E. C. PALMER. 


The judicial declaration by the president of a bank, that a certain note is the property of his 
bank, will estop the same party from subsequently claiming that he was then the owner 
of the same note. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Breaux & Hall for Plaintiff and Appellee: 


The president of a bank who, in suing upon a note, avers that the paper sued on belongs to 
the bank, is bound individually by the averment and cannot thereafter gainsay it. Farrar 
vs, Stacey, 2 An. 211; Taylor vs Normand, Adm’r, 12 Rob. 241; Osborn vs. Legras, 29 An. 
293; Denton vs. Erwin, 2 An. 22; Gridley vs. Conner, 4 An. 416; Greenleaf on Evidence, 
§ 22. 

Even the State has been held estopped by its averments. State vs. Taylor, 28 An. 460; State 
ex rel. Morgan, 28 An. 121. ‘ 

A party will not be permitted to contradict the statements made by him in a former litigation 
between the same parties. 

Execution will not be enjoined on a claim which could havebeen, but was not pleaded in com- 
pensation. Donnel vs. Parrot, 13 An. 253; Thomas vs. Bourgcot, 6 Rob. 436; Hennen's 
Digest, Injunction II (b 2) 19. 

Article 393, C. P., inflicts the penalty for not pleading compensation. 


Blane & Butler for Defendant and Appellant : 


The averment in the petition of the Louisiana Savings Bank and Safe Deposit Company, in 
its suit against Folger, that it was holder and owner of the 33200 note, pleaded in compen- 
sation by Palmer in this suit, was the averment of the Bank and not ofits President ; and, 
therefore, does not estop him from asserting his individual title to said note, in another 
suit. 

Tf it was the averment of Palmer, it was made by him in his representative capacity, as 
President of the Bank, and cannot be held to estop him from afterwards asserting his 
individual title to the note. Bigelow on Estoppel, pp. 45, 274, and cases cited. 

Palmer's testimony, in a former litigation with Folger, does not contradict his averments in 
this suit; and, therefore, cannot be held to constitute an estoppel. 

Palmer's failure to assert title to the note in a former suit was not necessary, as title to the 
note was not a proper issue in that case. 

Where issues have been joined between the parties to a suit, and the defendant subsequently 
acquires a claim against the plaintiff, which is equally liquidated with the demand sued 
on, and is past due, the defendant does not, by suffering judgment to go against him in 
the original suit, without pleading such claim in compensation, lose any of his rights 
against the plaintiff, except that he must bring his action before the court within whose 
jurisdiction the plaintiff has his domicil. C. P. Art. 373. 


The opinion of the Court was delivered by 

Pocnt, J. Defendant enjoins the execution of a judgment rendered 
against him in favor of plaintiff, on the ground that, in April, 1879, he 
acquired the ownership of a note due by plaintiff, which, as far as its 
amount goes, compensates the claim and judgment sought to be en- 
forced against him. 
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His petition for injunction was met by a plea of estoppel, urging that 
in June, 1879, the defendant, as President of the Louisiana Savings 
Bank, had brought' suit against Folger on the same note, which was 
then alleged to be the property of said Bank ; urging further, that in 
his testimony in another suit of plaintiff against him, the defendant 
had stated that said note was the property of the Bank. 

The plea of estoppel was maintained in the District Court, the evi- 
dence offered by defendant for the purpose of proving his ownersitip 
of the note was rejected, and judgmeut was rendered dissolving his 
injunction, and he has appealed. 

We are satisfied from the record that the suit of the Bank against 
Folger was brought with the full knowledge and consent of its presi- 
dent, the defendant herein, that he was called in warranty in that suit 
by plaintiff Folger, and that he did not then set up his alleged owner- 


: ship of the note, and that in his testimony in another suit he unmis- 


takably recognized the ownership of the Bank in said note. 

Our jurisprudence has uniformly recognized and enforced the wise 
and salutary doctrine, which firmly binds a party to his judicial decla- 
rations, and forbids him from subsequently contradicting his state- 
ments thus made. Farrar vs. Stacy, 2 An. 211; Gridley vs. Conner, 4 
An. 416; Durham vs. Williams, 32 An. 962; Gilmore vs. O’Neal, 32 
An. 979; Dickson vs. Dickson, 33 An. 1570. 

The doctrine is so firmly sanctioned, both by reason and justice, that 
our courts have unhesitatingly extended its operation to the State itself. 
State vs. Taylor, 28 An. 460; State ex rel. Morgan, 28 An. 121; State 
vs. Ober, 34 An. 360. — 

Under the state of facts shown by the record, tested under the well 
established rule referred to, defendant is clearly estopped from deny- 
ing the ownership of his Bank in the note which is yet on file in the 
suit of the Bank against Folger. 

But he contends that he is not bound by his judicial declaration in 
the suit of the Bank, because it was made in his official capacity of 
president, and that he now sues in his individual capacity. 

Admitting the correctness of the rule which he iuvokes, that he is 
not bound in his individual capacity by declarations made in his repre- 
sentative capacity, we can hardly conceive that it could affect the dec- 
laration made by him in his testimony referred to, from which we glean 
the following statement, referring to the note in question: “I have a 
note now of Mr. Folger’s, or rather the Bank has.” 

But the rule invoked finds no countenance in our jurisprudence. 

In the case of Farrar vs. Stacy, 2 An. 211, this Court held: “ allega- 
tions in a petition signed by one as the attorney of a third person, in- 
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consistent with claims set up by him in an action in his own name, 
commenced on the same day, will estop him from recovering.” 

In Osborn vs. Legras, 29 An. 293, a party who had, as Judge, ren- 
dered a definitive judgment, was not permitted subsequently to in- 
voke the nullity of such judgment, for want of jurisdiction in the court 
over which he then presided. 

We find no error in the conclusions reached by the District Judge. 

Judgment affirmed. 

Fenner, J., recused. 








No. 8922. 
Tue STATE OF LOUISIANA EX REL. V. BAUMGARDEN vs. W. T. 
HovusTon, JUDGE, ETC. 

A mandamus lies to compel the granting of a suspensive appeal from an order directing the 

delivery of a bank box, said to contain effects of a value exceeding one thousand dollars. 
The delivery might occasion an irreparable injury. 
On an application for the remedy, the appellate court cannot pass upon the correctness of the 

order of delivery. 


| for Mandamus. 


J. Ad. Rozier, V. J. Rozier and L. L. Levy for the Relator. 
W. B. Koontz and T. Gilmore & Sons for the Respondent. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an application for a mandamus to compel 
the granting of a suspensive appeal from a decree made, directing the 
delivery to certain executors of a Bank Box, alleged to contain valu- 
ables estimated at $40,000, three-fourths whereof the relators claim to 
own. 

The District Judge returns that his judgmentis correct, and takes 
pains to establish that it is so. 

With the correctness of that judgment we have no concern presently. 

The question now before us is simply: 

Whether a suspensive appeal lies from such a decree. 

It is manifest that the execution of such an order may cause the re- 
lators an irreparable injury. The executors have given no bond, and 
even if they had, legal steps might be necessary for the assertion and 
vindication of the alleged rights of the relators in and to the effects 
said to be contained in the Box. 2 R. 342; 12 An. 455; 14 An. 57. 
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It is claimed, and not denied, that the contents of that Box belong to 
the successions of Nicholas A. Baumgarden and of Theresa Baumgar- 
den, the father and mother of the relators, and whose only heirs they 
are in common with a fourth child, whois a minor. The relators are 
then the owners of three-fourths of those contents, and even if they 
cannot now claim possession of their proportion in the half accruing to 
the succession of their mother, whom the executors represent, they are 
by law seized of that proportion in the half belonging to the succession 
of their father, which is not represented by those exeeutors or any 
others. , 

A succession is acquired by the legal heir immediately upon the 
death of the person whom he succeeds, by operation of law, before he 
has taken any step to put himself in possession or expressed any will 
to accept. The right of possession which the deceased had continues 
in the heir as if there had been no interruption and independent of the 
fact of possession. R. C. C. 940, 941, 942. 

The relators have alleged an interest which would entitle even third 
persons to an appeal. No sufficient reason is shown why the relief 
sought by them should not be allowed. 

We can pass upon the correctness of the order complained of, only 
when it will be properly before us for review. 

The alternative mandamus is made peremptory, with costs. 








No. 8545. 


THE City oF NEW ORLEANS vs. Ernst & Co. 


Persons engaged in rice milling are manufacturers, and as such are exempt from license under 
Article 206 of the Constitution. 


Devens from the First City Court of New Orleans. Skinner, J. 


J. Ward Gurley, Jr. and H. G. Morgan for Plaintiff and Appellant. 
W. B. Koontz for Defendants and Appellees. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. The City appeals from a judgment relieving the 
defendants from payment of a license claimed of them for carrying on 
the rice milling business. 

The judgment rests on the defense of exemption set up under Arti- 
cles 206 and 207 of the Constitution in force. 

Those articles exempt from a license, all manufacturers, except those 
engaged in the manufacture of alcoholic or malt liquors, tobacco, cigars 
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and cotton seed oil, and shield from taxation all property employed in 
the manufacture of specified articles, among which is mentioned flour. 

A manufacturer is detined to be: one who is engaged in the business 
of working raw materials into wares suitable for use, who gives new 
shapes, new qualities, new combinations to matter which has already 
gone through some artificial process. A manufacturer prepares the 
original substance for use in different forms. He makes to sell, and 
stands between the original producer and the dealer, or first consumers, 
depending for his profit on the labor which he bestows on the raw 
material. 34 An. 597. 

Rice is an agricultural product, extensively raised in this State. The 
nilling of it is effected by different processes, during which it passes 
from its original roughness to conditions in which it is fit for different 
uses. Deprived of its outer shell, and of the silica enveloping the 
denuded grain, it becomes an object of marketable value. It is only 
after several munipulations that various substances or products are 
obtained, which are: the hull, the bran, the flour, the red grain and, 
finally, the cleaned and polished kernel, all of which become separate 
and distinct articles of commerce. 

It is not easy to distinguish between the several processes to which 
rice is subjected by the manufacturer, who, from beginning to end, 
works it up into various forms for use. It may be said to undergo one 
and the same process throughout. Even if a distinction could be real- 
ized, the working of the raw material is accomplished continuously. 
The person who puts it through the process gives to it gradually new 
shapes, new qualities, new combinations, and thus is a manufacturer 
within the intent and scope, the spirit and letter of the constitutional 
immunity. 

The Constitution apparently considers that one whose property is 
employed in the manufacture of flour, is a manufacturer, for it exempts 
property thus used from taxation and license. Art. 207. 

If one who transforms wheat into flour be a manufacturer, there is no 
reason, perceptible to us, why one who transforms a like grain (rice) 
into flour and in various other shapes, should not likewise be deemed 
a manufacturer, and as such embraced within the exoneration. 

The Constitution clearly exempts all manufacturers not excepted. 
Theexcepted ones are: those who manufacture alcoholic or malt liquors, 
tobacco and cigars and cotton seed oil. As the defendants do not come 
within the exclusion, it is manifest that the license claimed cannot be 
recovered, 

Finding no error in the judgment appealed from, it is affirmed with 
costs, 
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No. 8700. 


Wipow Lovlse BovutiGny ET AL. vs. ALBERT C. JANIN ET ALS. 


An act in which a party stipulates to make a donation inter vivos to a married woman, of a 
part interest of the donor's claim to lands left by his and the donee’s common ancestor, 
on condition that the donee’s husband shall undertake, at his exclusive trouble and expense, 
the recovery of all the lands claimed under the common ancestor, with the stipulation 
that the donee will be put in possession as soon as the donor is recognized as the owner 
of the lands, is really and in law a contract of mandate under which the husband agrees 
to take the steps necessary to the recovery of the lands, accepting as his compensation in 
case of success, a part interest in said lands to enure to the benefit of his wife. 

His wife and her heirs cannot recover from the so called donor, if her husband failed to exe- 
cute the suspensive condition of his contract. The nullity of such contract, as a conse- 
quence of the failure of the suspensive condition, can be urged as a means of defense by 
the donor or his heirs. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Albert Voorhies for Plaintiffs and Appellants. 
I. H. Stauffer, Jr. for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocuk, J. The following facts have given rise to this litigation: 

Plaintiffs’ ancestor, Bernard Dauterive, laid claims to several valuable 
tracts of land in this State, under grants antedating the cession of 
Louisiana to the United States Government. 

In the years 1835 and 1836, several of his grandchildren began to 
agitate the question of their title to said lands, and with a view to 
concentrate their efforts in that direction, they entrusted their interests 
to Louis Bouligny, then the husband of one of theirco-heirs, Elizabeth 
Virginie Dauterive, mother of plaintiffs in this case. 

To that end, an act was executed on August 7, 1835, by Antoine 
Bernard Dauterive, Joseph Valiére Dauterive, and Eleanore Dauterive, 
wife of Auguste Richard, who therein stipulated to make a donation 
inter vivos to Mrs. Bouligny of one undivided third of their respective 
shares of the lands claimed in this State by their ancestor, Bernard 
Dauterive, and of lands in Alabama claimed by another ancestor, * Le 
Chevalier Montante de Monberault.”. The condition of this donation, 
as designated in the act, was that Louis Bouligny, the husband of 
the donee, should undertake the task at his own exclusive trouble, cost 
and expense, of recovering the title and possession of all the lands 
claimed by the donors’ ancestors, by suit or otherwise, from the Gov- 
ernment of the United States, or from any person or persons who 
might set up adverse claims to said lands. 
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On June 28, 1836, a similar act touching the same claims was exec- 
uted by J. B. de Comires Dauterive, to the same Mrs. Bouligny. This 
act was amended by consent of parties on September 5th, 1837, so as 
to substitute, as beneficiaries under the act, the two minor daughters 
of Louis Bouligny and wife. 

Similar acts were executed in favor of Mrs. Bouligny by Mrs. Ade- 
line Dauterive in 1835, and by Mrs. Fanélie Dauterive in 1836. 

Notwithstanding zealous efforts on his part, Louis Bouligny had not 
yet succeeded to recover any portion of the Dauterive claim in 1856, 
when, on his suggestion, all the heirs of Bernard Dauterive joined ina 
contract with Daniel & Steele, Attorneys-at-Law, to whom they en- 
trusted their claim, on a contingent fee of fifty per cent. of the amount 
recovered. This contract shows no result, and fell through under the 
effect of the war between the States. Louis Bouligny died in 1862, 
before the recovery of any portion of the claim. 

In 1869, a contract was made by all the Dauterive heirs with the law 
firm of Janin & Sons, who took charge of the claim under a stipulated 
contingent fee of one-third of the amount recovered. 

These attorneys succeeded in obtaining a decree in the Supreme 
Court of the United States, recognizing the claim of the Dauterives to 
what is called the “ Vermilion Prairie Grant,” for which they received 
from the Government land serip for 135,000 acres of public lands. 

Under their contract, they retained for their fee one-third of the 
scrip and, with the consent of their clients, they also retained ten per 
cent. of the scrip for the purpose of meeting incidental expenses in- 
curred during the progress of their proceedings. 

The defendant, A. C. Janin, one of said attorneys, was about to dis- 
tribute the residue among his clients when this suit was brought by the 
plaintiffs, claiming the benefit of the various donations made to their 
mother, Elizabeth Virginie Dauterive, and to two of her daughters, 
Louise Bouligny, now widow Darow, and Estelle Bouligny, now the 
wife of Stanislas Plassan, alleged to result from the several acts herein- 
above referred to. 

The descendants of the respective donors in said acts are the real 
defendants in the suit. 

Their defense is, substantially, that the alleged donations to Mrs. 
Bouligny and her daughters were suspensive and conditional, and are 
null, for the reason that the conditions on which they depended were 
never executed or complied with. 

This appeal is taken by plaintiffs from a judgment sustaining that 
defense. 

We concur with our learned brother of the District Court in his con- 
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clusion, that while the acts relied upon by plaintiffs are designated as 
acts of donation, inter vivos, they really evidence a contract under 
which Louis Bouligny undertook to recover the land claim of the Dau- 
terive heirs, under a stipulation that, in the event of success, one- 
third of the respective shares which would accrue to the so-called 
donors would become the property of his wife and of his two daugh- 
ters, Louise and Estelle. 

At the date of these acts, the donors did not own the lands which 
they claimed, and could not, under any legal possibility, deliver pos- 
session of any portion thereof totheir donees. And, in point of fact, no 
portion of the lands mentioned in the acts has ever been recovered by 
the Dauterives. The judgment in their favor merely recognized the 
validity of their claim to the “ Vermilion Prairie,” in lieu and place 
of which they receive land scrip to be located on Government lands. 

How, under this state of things, could the donees obtain the execu- 
tion of the stipulation in the act under which they were to be placed in 
possession of the portion of lands donated to them, as soon as the 
donors themselves would be recognized as owners of the lands in ques- 
tion? “En prendre possession 4 compter du jour que le dit donateur 
aura été reconnu propriétaire des parties dans les dites terres ?” 

It is very clear, from this expression as well as from the whole tenor 
of the acts, that the so called donors did not purport to be, as it is mani- 
fest that they were not, the owners of the lands in question, and hence, 
they did not intend to then donate any portion of the lands which they 
might recover. If construed as a donation, the act must of necessity 
be construed as a donation of future property; and in such a case, it 
would be stricken with the nullity prescribed in Article 1523 of our 
Civil Code. This horn of the dilemma would yet more summarily 
destroy plaintiffs’ pretensions. 

Testing their position under the mere favorable light of a mandate 
to their father, entrusting him with the task of recovering the Daute- 
rive claim under a compensation of one-third of all that he may recover, 
to enure to the benefit of his wife, and a portion, that coming from 
Comires Dauterive, to his two daughters, we must now ascertain the 
manner in which Bouligny performed his part of the contract. 

From our preceding statement of facts, as taken from the record, it 
appears that Bouligny had died many years before the Janin contract 
was entered into, and before the slightest success had crowned his 
efforts, zealous though they may have been. 

The contract with Daniel & Steele, suggested by Bouligny himself, 
explained in the light of his letters in which he speaks of the “ Ver- 
milion Prairie” claim as hopelessly lost, justifies the conclusion that, 
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as far back as 1856, he had abandoned his mission as the sole agent 
and manager of the Dauterive claim, and that his subsequent efforts 
were intended to be in the interest of his wife as an heir, independently 
of the stipulations in the various acts referred to. 

This conclusion is shown as manifestly as the conclusion admitted 
by all parties, that the Daniel & Steele contract had been tacitly ab- 
rogated and absolutely abandoned when the contract with Janin & 
Sons was entered into in 1869. 

Our conclusion being, that the suspensive condition having sigually 
failed of execution, and the contract having been abandoned by all 
parties, the defendants were authorized in law to set up the nullity of 
the contract sued upon, asa means of defense. C. P. Art. 20; Police 
Jury vs. Reeves, 6 N. 8, 221. ° 

We note plaintiffs’ effort to show that Mrs. Plassan, through her hus- 
band, contributed exclusively the assistance needed by Janin & Sons, 
either in the shape of information or of money. But we note, at the 
same time, Mr. Plassan’s declaration, that he has always looked to his 
wife’s co-heirs for the reimbursement of a sum of two hundred dollars, 
which he had advanced to the Janins. We must also keep in sight the 
fact that the mass of the land scrip collected was taxed ten per cent. 
for the payment of incidental expenses. 

Louis Bouligny and his heirs having failed to execute the mandate, 
which was the essential condition of his wife’s rights under the acts 
invoked by plaintiffs, their claim lacks foundation, either in law or 
equity, and it was, therefore, properly rejected. 

Judgment affirmed. 








No. 8752. 


PEDRO DOMINGUEZ vs. THE ORLEANS RAILROAD COMPANY. 


A tramway, which occasions injury because its rail is out of place, is not protected from liabil- 
ity for damages by reason of the permission of the city to operate its road. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Monroe, J. 


Albert Voorhies for Plaintiff and Appellee. 
Chas. Louque for Defendant and Appellant. 


The opinion of the Court was delivered by 
MANNING, J. The plaintiff sues to recover ten thousand dollars as 
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damages for injuries received from being thrown from his waggon be- 
cause of a loose rail on the defendant’s track, the end of which was 
raised. A jury gave him fifteen hundred dollars, for which there was 
judgment. 

The defendant operates a tramway in this city. The plaintiff was 
driving his waggon to and from the French market, laden with fish, 
and is thus occupied from midnight to daybreak. It was his usual 
business, and gave support to himself and family. He drove, as is cus- 
tomary, on the track. One of the rails had become loose. The spikes 
were out of place, and the end of the rail was elevated, pointed up- 
wards. The wheel of his waggon struck it plump, the vehicle leaped 
in air, and he was thrown violently to the ground. The wheel passed 
over his legs and chest, producing bruises and contusions. He was 
laid up two and a half months under medical care. His age is sixty- 
four years, and before this injury was hearty and vigorous, able to 
work and working constantly. Since then, and by reason of it, he is 
disabled not entirely but partially, and cannot exert himself as before. 
Slight exertion brings on blood-spitting, and pains in the chest. He 
sometimes earned twenty-five or thirty dollars a week, at others much 
less. 


It was night—an hour after midnight—-when the accident occurred, 
but this dangerous rail had been observed early in the evening, not by 
this plaintiff, but by others who predicted mischief from it. There is 
testimony in the record which goes far to shew habitual negligence of 
the defendant. There was certainly inexcusable negligence on this 


occasion. 

The defendant’s counsel can scarcely be serious in contending that 
as the accident was caused by the defective condition of the street, the 
city is alone responsible. The defendant made the defect in the street. 
The defendant for its convenience and profit had iron rails on the 
street, and its rail occasioned the injury. It must answer for it. 

Occasional questions by the jurors exhibit an intelligent comprehen- 
sion of their duties, quite refreshing in that arena, and the verdict 
recommends itself tous as a fair estimate of what is due to the plaintiff 
without unduly and vindictively punishing the Company. } 

Judgment affirmed. 

Rehearing refused. 
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No. 8766. 


Tue STATE OF LOUISIANA EX REL. RUBERA Vs. THE BOARD OF 
LIQUIDATION. 


The defendants have authority in law to set up the plea of prescription as effectually as if the 
same had been raised by the City of New Orleans. 

Bonds issued by the City of New Orleans are prescriptible by five years from their maturity. 

The Premium Bond Act and the compliance by the City with its provisions, in preparing a 
list or exh ibit of the then outstanding bonds, matured or not, do not constitute an acknow 
edgment and an interruption of prescription. Even if they did, five years had fully 
elapsed before the institution of this suit. 

The right of action for payment of bonds held to be prescribed cannot be differentiated from 
one for an exchange of such for other bonds. The decision in 32 An. 1250, (Conger va, 
City) affirmed. 

PPEAL from the Civil District Court for the Parish of Orleans. 

A Monroe. J. 


Blanc & Butler for the Relatrix and Appellee. 
Miller & Finney for Defendants and Appellants. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is a proceeding by mandamus, to compel the 
defendants to issue to the plaintiff, in exchange of two New Orleans & 
Jackson Railroad bonds due on the Ist of March, 1875, of $1,000 each, 
other bonds for a corresponding amount, known as premium bonds of 
the City of New Orleans. 

The defense is, that the two bonds offered in exchange are not valid 
obligations of the City, because prescribed by the lapse of five years 
since their maturity. 

The reply to this defense is, that the action is not based on the bonds 
for a payment, but for an exchange for other bonds; that the right is 
not such as can be prescribed against at all; that, even then, the pre- 
scription of five years invoked does not apply, and even then, that 
there has been such an acknowledgment of the right by the State and 
by the City, that that prescription has been interrupted aod remains 
suspended. 


Froma judgment in favor of plaintiff, the defendants have appealed. 


I. 

The objection to the right of the defendants to plead prescription is 
unfounded. Itis claimed that the City alone could have set it up, and 
therefore, that the defendants cannot do so. 

The defendants are authorized to fund only such bonds as are due 
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and valid. Where a bond has been paid or extinguished by prescription, 
it ceases to have any existence. 

If it be true that the bonds in this case exist no more, then the de- 
fendants had a right to say so and toestablish their objection. If that 
defense is valid, the unavoidable consequence will be the justification 
of the resistance. 

The bonds were issued by the City of New Orleans, under the pro- 
visions of Act 100 of 1854. They are dated March Ist, 1855, and are 
payable twenty years after their date. They matured on the Ist of 
March, 1875. This suit was brought on July 3d, 1882, more than five 
years after their maturity. 

II. 

The plaintiff contends that, by reason of the enactment of the law 
known as the Premium Bond Act, in 1876, No. 31, and of certain acts 
of the City, prescription has not extinguished the bonds sued on. 

The action is on the bonds. If the plaintiff did not hold and own 
the bonds, no action could lie, either for payment or for exchange. It 
is only because of that possession and ownership that the plaintiff has 
a standing in Court and can be heard. 

The relator claims that the legislation under which the premium 
bonds issued, and the acts of the City under it, are a continual acknowl- 
edgment of liability for outstanding bonds. He further urges that the 
City herself has, by her acts and doings, in 1876, in furtherance of the 
Act and by her subsequent annual levy of taxes to meet those bonds, 
uninterruptedly admitted her: liability, either to pay the bonds de- 
clared upon, or to give in exchange thereof the bonds provided for by 
the Premium Bond Act. 

It is not of easy perception how an Act, which has provoked from 
the highest tribunal in the land, a severe stricture, flavoring of the 
charge of an attempt at repudiation, can be seriously invoked at this 
date, as an unqualified acknowledgment of municipal indebtedness. 
While it is apparent that the object of the legislature of those days 
was to coerce the funding of all valid outstanding bonds of the City 
into the premium bond scheme, thus to secure temporary relief to its 

_tax-ridden inhabitants, it is no less evident, that its object was not to 

pay a solitary copper on any of its outstanding bonds or coupons. 
This is manifest from the tenor of the seventh section of the Act, 
which, in revolutionary terms, solemnly forbids the levy of any tax 
whatever for the purpose of either. 

From the most favorable standpoint, that Act can only be viewed as 
an authority to the City to compromise with her pressing creditors, 
and to utter, according to a certain scheme or plan, bonds, to be known 
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as ‘‘ Premium Bonds,” to be given for other outstanding bonds issued 
by her, and valid at the time of delivery on the compromise. 

The new bonds to be given in place of the old ones were designed to 
extinguish the latter by novation. This clearly results from the pro- 
visions of Sec. 9 of the Premium Bond Act, which formally directs that 
the funded bonds “ shall be immediately cancelled by the Commis- 
sioners of the Consolidated Debt,” and other officials. 

When the City complied with the Act, by preparing the premium 
bonds for the authorized amount, she told her creditors: 

“ You hold certain bonds of mine, matured and unmatured, on which 
Ido not intend te pay acent. I propose, however, to give you, in 
their place, other bonds issued, on long credit, under the Premium 
Bond Act, which I have prepared and hold ready.” In other words, 
the City said: “I propose to take up the bonds which you hold, and 
which I will not pay, provided you give me time, surrender them, and 
receive in place other bonds of mine having fifty years to run.” 

It is notorious, that holders of a very large number of the ostracised 
bonds came forward and accepted the compromise, while many others, 
among whom the plaintiff, either refused or at least neglected to sub- 
mit to the exaction. 

We fail to perceive how the State or City ever acknowledged the 
debt which the relator claims was due him in 1876, in consequence of 
the ownership of the two bonds declared upon, unless it be, that they 
were specially included in the statement made of bonds outstanding 
shortly after the adoption of the Act. That statement was not designed 
to be, and in point of fact was not an acknowledgment of any right of 
the bondholders, and of any liability on the part of the City, in conse- 
quence. It is a mere tabular exhibit, describing and enumerating the 
bonds of the City then outstanding. 

But, yielding arguendo that there was an admission which interrupted 
’ prescription, how can it be claimed that it is continuous and will 
indefinitely be such, never to end ? 

The acknowledgment, which interrupts prescription, is the recognition 
of a right, of a debt, of a liability, as it exists at the precise time when 
the admission is made. Immediately thereafter, prescription begins to 
run again. It can no more be made so as to be perpetual, (unless it be 
a pledge) than prescription can be waived before itis acquired. Prac- 
tically it amounts to that, and this waiver is prohibited. 

It has long since been held that a conditional offer to pay, if long 
time enough was given, did not amount to a new promise and take the 
case out of prescription so as to entitle plaintiff to recover. The doc- 
trine is likewise well established, that where a debt has been due for 
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a lapse of time necessary to bar it by prescription, and there is no elear 
and positive evidence to justify the averment of the relinquishment of 
the right acquired to plead, that plea must prevail. 15 L. 145; 5 An, 
335; 9 An. 15; 11 An. 184; Troplong, § 156. 

That acknowledgment, if such, was made in 1876, and between that 
time and the date of institution of this suit, five years have fully 
elapsed. 

III. 

Neither did the Act of 1876, nor the acts of the City under it, have 
the effect of suspending prescription. The plaintiff seems to consider 
that, because of the prohibitory clauses to which reference i8 made, 
contained in that Act, and perhaps also because of those in Act 5 of 
1870, he was prevented from protecting himself against the evil effect 
of time, and that he is thus shielded by the maxim: Contra non valen- 
tem, non corrit prescriptio. But this is a mistake. Those prohibitive 
clauses were avowedly ab initio unconstitutional. 

They could not, and did not impair the obligations of the contract 
under which the bonds held by relator were issued. He had a right to 
sue for the enforcement of his right to tax for payment, as Morris 
Ranger and others have done on similar bonds, and he had the con- 
ferred alternative right on presenting his bonds, to demand premium 
bonds in return. Prescription does not run against a creditor, when 
the courts were closed to him, or when, by some extraordinary and un- 
foreseen event beyond his control, he was prevented from acting. 
What is it that has impeded the relator from asserting his rights since 
the adoption of the Premium Bond Act, which could not, and therefore 
did not, impair the obligation of the contract between him and the City ? 
His inaction has served as a solid basis for prescription, and has 
become an impassable obstruction to the accomplishment of his present 
object. He could have done, within five years after the alleged acknowl- 
edgment, precisely that which he has undertaken to do on the 23d July, 
1882, when he brought this proceeding. The laws on this subject, as 
far as he is concerned, are to-day what they then were and, if at that 
time they abridged any of his rights and prevented him from acting, 
and this was good in law, there is no reason why he should not look 
upon them this day, as he then did, and why this Court should not act 
likewise. 

The relator has slept upon his rights, and cannot overcome the irre- 
sistible defense which the law authorizes the City to advance, and 
which she has mercilessly urged. 





NEW ORLEANS, MAY, 1883. 





State ex rel. Rubera vs. Board. 





IV. 

In the case of Conger, 32 An. 1250, we held, that similar bonds, of 
which payment was sought, were prescriptible and were prescribed. 

It is true that the defenses raised in the present controversy were 
not there set up, but that is immaterial. 

The bonds now declared on are effects negotiable, or transferrable by 
delivery,” and are clearly embraced within the provisions of Article 3539 
of the Revised Code, which emphatically declares that actions on such 
effects are precribed by fivé years from the day when the engagements 
were payable. 

We see no reason to alter our views on that subject. 

The law does not distinguish between the different sorts of actions 
which can be brought on such effects, whether for payment or any other 
purpose. 

It does not discriminate, and where it does not distinguish, we are 
powerless to do so. 

We hold that the bonds declared upon are prescriptible and pre- 
scribed; that being prescribed, they have no legal existence; that they 
do not constitute valid outstanding and fundable obligations of the 
City of New Orleans, and that there can be no recovery upon them, 
either for payment or for replacement by other bonds, under the pro- 
visions of the Premium Bond Act. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed, and it is now ordered, adjudged and decreed that 
there be judgment for defendants, rejecting the application of relator 
for the funding of the bonds declared upon, with costs in both Courts. 

Fenner, J. concurs, for reasons in his separate opinion. 

Justices Todd and Manning concur in the decree. 


CONCURRING OPINION. 

FENNER, J. My study of this case leads me to the following conclu- 
sions : 

1. I am unable to appreciate the subtle distinction under which it 
is contended that, while the bonds may be prescribed as claims for 
money, as held in the Conger case, they are not prescribed as claims 
entitled to be funded under the Premium Bond Act. Under our sys- 
tem, prescription is a mode of extinguishing debts. Obviously, the 
Premium Bond Act contemplates only the funding of debts of the City, 
and if these bonds, though once debts, have been extinguished by pre- 
scription, they are no longer debts, and are not entitled to be funded. 

2. The Premium Bond Act creates no vinculum juris between the 
City and holders of bonds who did not accept its provisions. As to them; 
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until the moment of acceptance, the Act remained a mere proposition in 
behalf of the City, without effect upon their rights or obligations. 
Their right to avail themselves of its benefits depended upon their 
status at the moment of acceptance. If, at that moment, their bonds 
were valid and subsisting obligations of the City, they all would be 
entitled to fund, otherwise not. I am unable to agree with my brother 
of the District Court, that the case is affected by the facts that the pre- - 
mium bond scheme is laid out on a scale broad enough to embrace the 
entire bonded debt existing at its date, that an amount of premium 
bonds equal to the whole were executed and that a tax was provided 
and actually levied sufficient for the extinguishment of the whole, 

These were necessities of the scheme based upon the contingency 
that all might accept. But it is undeniable that non-accepting bond- 
holders acquired no rights in or upon the unissued premium bonds or 
the taxes levied under the scheme. The unissued bonds remained the 
property of the City, and the surplus of the tax went to the City, not to 
be distributed among or held for non-accepting bondholders, but to be 
employed in reducing the bonded debt by purchase or payment. 
There is no foundation, therefore, for the idea that the provisions or 
execution of the premium bond scheme constituted a continuing rec- 
ognition of the unfunded bonds. If the whole of the unfunded bonds 
were paid or otherwise extinguished, it would not, at least without 
further legislation, affect the premium bond scheme. 

3. The opinion of another learned District Judge, who has had this 
question before him, is filed with the brief, in which the position is 
taken that Act No. 133 of 1880 created a trust in favor of all creditors 
of the City holding debts valid at that date, against the execution of 
which the trustee cannot oppose prescription. It might be a sufficient 
answer to this position to say, that in this case the relator is not seek- 
ing the execution of any trust created by that Act. The relief sought 
is exclusively under the Act No. 31 of 1876, which in express terms 
was left entirely unimpaired by the Act of 1880. 

But, on broader grounds, I can discover no difference in the prin- 
ciples applicable to this Act from those already mentioned as appli- 
cable to the Premium Bond Act. It provides for the creation of new 
bonds and for their exchange for valid obligations of the City, or for 
their sale and application of the proceeds to the retirement of like 
valid obligations, and for the application of the surplus of the premium 
bond tax, in the manner prescribed. But it has no reference to any 
except subsisting valid obligations, and appliesto them only so long as 
they continue such. Indeed, the Act denounces penalties against the 
members of the board, in case they should extend its benefits to any 
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invalid obligation. It is a perversion of the legislative purpose to 
engraft upon the Act the effect of rendering the obligations of the City 
imprescriptible. 


4. Nothing in any legis'ation deprived the holders of matured 
bonds of the power to interrupt prescription by judicial citation, and, 


therefore, the rule contra non valentem has no application. 

5. The effect of the statement of recognized liabilities, prepared by 
the City under the legislative direction found in the Premium Bond 
Act, needs no discussion, for, admitting its validity as an interruption 
of prescription, more than five years elapsed between its date and that 
of the institution of this suit. 

Adhering to the principles of Conger vs. City, 32 An. 1250, the 
relator’s bonds are prescribed and afford him no basis for relief. 

I, therefore, concur in the decree rendered herein. 

Rehearing refused. 





No. 8850. 


J. C. Morris vs. Mrs. CAIN ET AL., EX£CUTORS. 
Moses Lose & Co., INTERVENORS. 


The adjudicatee of property at judicial sale, being entitled to pay but once to receive a clean 
unincumbered title, when harrassed by conflicting claims of mortgage and other rights, 
may call the various claimants to interplead and settle their claims contradictorily with 
each other, to the end that he may pay advisedly to his secure exoneration.} 

Under the peculiar constitution and rules of the Civil District Court for the Parish of Orleans, 
such a proceeding, having all other elements of a direct action, may be filed in the suit ia 
which the adjudication was made. 

The erroneous styling of such a petition as an intervention will not invalidate it, if it contains 
the essentials of a proper and lawful action. 


F  gge me from the Civil District Court for the Parish of Orleans. 
Houston, J. 


T. Gilmore & Sons for Plaintiff and Appellee : 


The appellant has waived his right to be heard on the appeal in this case, by voluntarily pay- 
ing the debt of the seizing creditor. He is subrogated to the rights of the latter. C.C. 
2161. 

There can be no intervention by one of the purchasers of mortgaged property, in a proceed- 
ing by executory process for the foreclosure of a mortgage. Intervention is only allowable 
in pending suits between parties. C. P. 389, 394. 

One of the purchasers alone cannot provoke aconcursus, and without making the other party. 

The sheriff has no right to demand and receive from a purchaser more than the writ calls for. 
He must leave the balance in the hands of the purchaser to pay other mortgages, if any. 
Scott vs. Featherstone, 5 An. 313; Johnson vs. Duncan, 24 An. 381; Howard vs. Schmidt, 
29 An. 129. Consequently, the whole price cannot be paid into court, where there is only 
one writ, calling for a portion of it, in the sheriff's hands. Ib. 

Where the law points out the mode of proceeding, a resort to the equity powers of the court 
is inadmissible. 











760 SUPREME COURT OF LOUISIANA, 





Morris vs. Cain et al. 








E. E. Moise for Intervenors and Appellants: 


The Courts of Louisiana have recognized the right of a holder of a fund, where there are 


many claimants and not suffcient in his hands to pay all, to compel them to contest their 


claims to the fund contradictorily in a single suit. 7 R. p. 398; 1 An. 144; 2 An. 987; 31 
An. 305. 
A. 

Where from the peculiar circumstances of a case, the textual provisions of the Code of Prac- 
tice give no action, the courts will give one to prevent injury to an innocent party and a 
failure of justice. : 

In giving this remedy the court will look to other systems of law and adopt their mode of 
granting relief under similar circumstances. The courts of Louisiana have adopted 
‘*chancery ” remedies. 

In examining these systems the Court will find that where there are conflicting claimants to 
a fund, the ‘‘chancery ”’ method is to allow the holder to compel all the claimants to liti- 
gate their rights in a single suit. 

First. (a) Noman can be injured because the Code of Practice does not give an action. 
The court will give one unless prohibited. 12 An. 588. 

(b) The Code of Practice is not exclusive of all other remedies. Conflicting claims to a 
fund can be litigated in asingle suit. 2 An. 987. 

(c) No mention of an action in the Code of Practice does not bar the court from granting 
one, where justice is served. 27 An. 138, 

(d) Numerous claimants to a fund in small amounts—many suing, and others threaten- 
ing suit—trustee has the right to enjoin the suits, and parties from briuging suits, and file 
one account for all, although no such action is mentioned in Code of Practice, 31 An. 309. 

Second. (a) Our courts, while not bound by technicalities of foreign systems, may still 
resort to foreign systems when our law is silent. 16 L. 395. 

(b) Under C. C. 21, when our own law does not provide for an emergency, chancery 
practice will be resorted to. 1 An. 138. 

(c) Imperative mandate to Judge to proceed when there is no law, chancery practice 
adopted. 3 An. 177, 182; 5 An. 740; 7 An. 287; 2 An. 87. 

Third. (a) Interpleader—our remedy—our law giving none—itis the chancery remedy under 
facts similar to the case at bar. Wait’s Actions and Defenses, Vol. 4, p. 149. 

(b) A mere stake holder, having no interest save his own protection, has a right to force 
claimants to interplead and contest contradictorily. 2 Ves. J.R. 109; 15 Id. 245; 11 Sim. 
147. 
(c) Stakeholder not obliged to exercise his judgment. 2 Ewd. Ch. 647. 
(d) Stakeholder need not await a suit. 30 N. H. 363; 6 Johns Ch. 44. 
(e) When stakeholder files his interpleader he must deposit or offer to deposit the fund. 
1 Cow. 691; 30 N. H. 354; 20 Tex. 399; 61 N. Y. (16 Sich ) 264, 268; 2 Reich, S. C. 291. 
(f) Ignorance or doubt as to the respective rights of claimants warrants an interpleader. 
3 Barb. Ch. 391; 11 Ga. 103. 
(g) Where a party does not claim, but will not assent to payment, a proper party to in- 
terpleader. 5 Hare, 314. 

B. 

1 The right to have a mortgage cancelled cannot be tested unless all those having an inter- 
est be made parties. 21 An. 401; 8 R. 97. 

2. The right cannot be denied—yet all interested must be brought together in one suit. 34 
An. p. 665. 

Cc. 

1. A purchaser at judicial sale will not be compelled to take a title with a cloud on it. 
Merrick, C. J. in 16 An. 422; citing 9 An. 232; 9 An. 560; 11 An. 109, 

2. The purchaser has his action to recover back the price he paid. 
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3. Also his action to retain price till title be decided good or bad. 

4. All persons interested in defeating or maintaining title must be made parties to a suit 
looking to settlement of the validity of the title. 

5. This can be done in one suit, and in no other way, so as to bind all. 

D. 

1. If, as Wiltz contends that, we are in danger of eviction and entitled to retain price under 

. RC. C. 2557. 

2. Then we are entitled to deposit it under R. C. C. 2559. 

3. The exception that the fund cannot be distributed till the question of the validity of the 
mortgages is determined is for the merits. 

E. 

1. The name given a pleading will not effect its validity. 

2. Because a petition is called an intervention, will not make it governed by the rules relative 
to interventions. 

3. The question is, whether the proceeding is proper, not whether an intervention would be. 

4.. The fact, not the name, will govern. 

5. Rule VU, of Civil District Court compelled the purchaser to file his petition in the suit 
and court which ordered the sale of the property. 

6. Conflict of privileges, no matter who are claimants, would not be cognizable in any other 
court. 31 An. 100; 29 An. 315. 

7. No other court could interfere with the fund. Act &6 of 1870, p. 119. 

Where a purchaser at a judicial sale is harrassed by concurrent mortgages and privileged 
creditors of various kinds—where he neither knows who to pay or how much to pay each 
one, and is a party to a suit seeking to declare all the mortgages a fraudulent simulation 
—and the mortgagor being dead, the fund must be distributed in the court which issued 
the order of executory process, a petition setting forth all the facts, and calling upon the 
parties to come into court and contest their rights, in which the petitioner tenders the 
whole amount of his bid to the court; the proceeding is proper and just and allowed by 
the law of the land. 


The opinion of the Court was delivered by 

FENNER, J. Moses Lobe & Co., who are called intervenors, the ad- 
judicatees of valuable property at sheriff’s sale made under executory 
process in this case, file a petition called an intervention, in which they 
allege that fact, and. further aver, substantially, that various named 
persons claim mortgage and other rights upon said property, and “ all 
are claiming from petitioners the proceeds of said property, and claim 
priority.” They, therefore, prayed that said parties be cited to appear 
and contest their claims to the fund contradictorily with each other, 
and that after hearing, the price in their hands be decreed to be paid 
to such party or parties as shall effectually disburden the property of 
all claims, mortgages, liens and privileges, and free petitioners from 
any claim whatever, and that the property pass to them with a title 
clear, clean and unburdened, and for all such general relief as the na- 
ture and circumstances of the case may require. 
’ The various parties named were duly cited, and appeared and filed 
éxceptions of no cause of action. Morris,in addition, excepted to the 
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proceeding by intervention, on the ground that there was no suit pend- 
ing to justify the same. A different exception was filed by Wiltz, ad- 
mninistrator, which will be separately considered. 

1. As to exception of no cause of action. 

The proceeding is in the nature of a bill of interpleader in chancery 
practice, which is a bill exhibited by a third person, who, not knowing 
to whom he ought of right to render a debt or duty, fears he may be 
hurt by some of the claimants, and therefore prays they may interplead, 
so that the court may judge to whom thedebt is due, and he be thereby 
safe on the payment. 

It may be admitted, that the textual provisions of our Code of Praec- 
tice do not provide for such a remedy ; but under Art. 21 C. C., and on 
general principles, this Court has often held that the Code of Practice 
does not exclude all other remedies than those therein provided for, 
and that the courts will afford other appropriate remedies where not 
prohibited, and they have repeatedly enforced remedies identical with 
the one here invoked, Fortier vs. Slidell, 7 Rob. 398 ; Clark vs. Saloy, 
2 An. 987; Lizardi vs. Gossett,1 An. 138; Trustees vs. Dupuy, 31 
An. 305, 

When this identical case was formerly here, we indicated very clearly 
our own opinion that the petition of Lobe & Co. presented a good and 
substantial cause of action, though we threw doubt upon the propriety 
of his urging it otherwise than by a direct and independent action. The 
latter question however was not before us, and we distinctly declined 
to decide it. Morris vs. Cain, 34 An. 657, 

The record, as well as the allegations of the petition, satisfies us 
that Lobe & Co., who owe only a fixed sum, and are entitled to pay but 
once and receive a clean and unincumbered title, are harrassed by con- 
flicting claims separately urged, exceeding together very largely the 
amount due by them, which they cannot be required to decide at their 
own risk, but are entitled to have settled by the Court ina manner 
final and conclusive upon all. Fortier vs. Slidell, 7 Rob. 398, Inde- 
pendent of the question of the modus of proceeding, we hold, therefore, 
that the petition discloses a good cause of action. 

2. As to the mode pf proceeding. 

If the fact that the petition styles itself an intervention rendered it 
essential for its maintenance, that it should be an intervention within 
the definition and rules regulating that proceeding provided by C. P, 
Arts. 389 et seg., obviously it could not be supported. There exists a 
radical inconsistency between our intervention, and the chancery inter- 
pleader, which last is substantially the action at bar, viz: in the inter- 
pleader, the tertius disclaims interest in the subject, and calls on those 
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who assert interest to discuss and settle their conflicts for his exonera- 
tion ; while it is of the essence of the intervention that the tertius should 
assert a right and interest in himself to support the claim of one party 
against the other, or to oppose both. 

But courts concern themselves with things, not with names. Having 
decided that the petition sets forth a cause of action against the parties 
cited, the substantial matter left for our consideration is, whether it 
was properly filed in this proceeding, and if we should determine that 
it was, the fact that it is erroneously styled an intervention will be of 
little consequence. Succession of Triche, 35 An. 

This proceeding possesses every element of a direct and independent 
action, except the single one that it is filed, docketed, and numbered as 
part of the former suit. The parties defendant are regularly cited, and 
have in every respect the same opportunities of defense which would 
have beén afforded by an independent action. 

“The adjustment and ranking of conflicting mortgage claims fall 
within the jurisdiction of the court from which the process issued, under 
which the sale of the mortgaged property was made, and would not be 
cognizable origiually in any other tribunal.” Factors vs. DeBlane, 31 
An. 100; Adams vs. Dannis, 29 An. 320. 

The same principle is affirmed by the express provision of Rev. 
Statutes, Sec. 1942. Therefore, it appears that the demand was brought 
before the only Judge who could have had cognizance thereof. Then, 
on general principles, to the exception under consideration the question 
might well be opposed, cui bono? But a yet more conclusive objection 
exists. “i 

Under the peculiar constitution of the Civil District Court, if Lobe 
& Co. had filed an independent suit, it might well have been allotted to 
different Judges or division of the court from the one under whose 
process the sale had been made, and who would have been entitled to 
exclusive jurisdiction thereof. To meet this very difficulty, the Court 
had adopted the following appropriate rule : 

‘“‘ All suits or proceedings not in their nature original, but growing 
out of suits or proceedings previously pending, such as actions of nullity 
of judgment, to restrain or regulate the execution of process, mesne or 
final, in suits previously pending, shall not be docketed as separate suits, 
but shall be treated as part of the original suit out of which they arise 
and be docketed and numbered as part of the original suit, and follow 
the allotment or assignment to the respective divisions of the Court 
which shall have been made of the original suit.” 

Under this rule, it seems apparent that Lobe & Co.’s petition, even 
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if prepared and offered for filing as an independent suit, would have 
been treated, docketed and numbered as part of the original suit. 

Under these circumstances, we must regard the exception as too in- 
substantial and objectless to merit further consideration. 

3. The exceptions of Wiltz, concurred in by Roos, manifestly pertain 
to the merits of the case, and have no foundation as exceptions. What 
effect the pendency of Wiltz’s suit to annul the entire mortgage may 
have upon the settlement of the rights of the partiesin and upon the 
fund, and what provision for the protection of Lobe & Co., the pen- 
dency of that suit may require, are matters to be determined in the 
final decision of the cause. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed, the exceptions overruled, and that the case 
be remanded to the lower court, to be proceeded with according to law, 
appellees to pay the costs of their exceptions in the lower court, and 
those of this appeal. 








No. 8883. 
THE STATE OF LOUISIANA vs. CHARLES B. Duck ET AL. 


The Supreme Court has no power, and will never attempt, to interfere with the discretion of 
District Judges in their manner of controlling their courts, or of enforcing rules of deco- 
rum or propriety therein. 

Hence, the Court will not entertain a complaint that the District Judge erroneously refused 
to stop an attorney in the course of his argument, on the ground that his argument was 
unfair, improper or unbecoming. 

The charge that the accused is presumed innocent, until the contrary is proven beyond a rea- 
sonable doubt, and that he is entitled to the benefit of a doubt, if it be substantial, is good 
law, and sufficiently liberal to the accused. 


PPEAL from the Twelfth District Court, Parish of Grant. Bar- 
bin, J. 





J. OC. Egan, Attorney General, for the State, Appellee. 
H. L. Daigre for Defendant and Appellant. 





The opinion of the Court was delivered by 
- Pocut, J. This appeal is taken by Duck, one of the defendants, 
who presents his complaint in the form of two bills of exceptions: 

1. He charges error in the refusal of the District Judge to stop the 
District Attorney in the course of the latter’s argument, at the request 
of counsel for accused, charging that the District Attorney was making 
an improper and unfair argument to the jury. 
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There is no force in this complaint. This Court cannot, and will not 
interfere with District Judges in the manner of controlling their courts, 
or of enforcing rules of propriety and decorum on the oflicers of the 
court. 

2. The defendant next complains of the refusal of the Judge to give 
the following charge: ‘‘It is incumbent on the State to make their 
prosecution certain, and to make it probable is not enough,” instead 
of which the Court charged the jury as follows: ‘‘ The law considers 
everybody innocent until the contrary is proven beyond a reasonable 
doubt; that the doubt must be a substantial doubt; and if they had a 
doubt of the guilt of the aceused, they were entitled to it, and should 
render a verdict of not guilty.” 

The charge is as liberal to the accused as they could possibly expect. 
It embodies principles of criminal law which are as ancient in this 
State as crime itself. 

It leaves no ground of complaint to the accused, whose appeal is 
eatirely without merit. 

Judgment affirmed. 








No. 8886. 


TuHeE STATE OF LOUISIANA EX REL. G. PFLUG vs. THE JUDGE OF 
Division E, Crvit District COURT FOR THE PARISH OF . 
ORLEANS. 
A judgment not final in its nature and character cannot be made final by the mere fact of ite 
being signed by the Judge. 


An interlocutory judgment which does not cause irreparableinjury is not appealable. The 
ruling in Harris vs. Stockett, 35 An. reaffirmed. 


, for a Mandamus. 





Albert Voorhies, Alfred Shaw and R. J. Harris for the Relator. 


H. L. Lazarus, Judge, Respondent in pro. per., and J. D. Séguin for 
Defendant. 





The opinion of the Court was delivered by 

Pocnk, J. Relator invokes the remedy of mandamus to compel the 
respondent Judge to grant him a suspensive appeal from a decree sus- 
taining a motion to strike out a reconventional demand presented in 
his answer to a suit in which he was the defendant. 
_ The case has not yet been tried, hence the decree complained of is 
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not a final judgment in the case; therefore it is an interlocutory 
judgment. 

The right of appeal from such a judgment is recognized in our law 
when the judgment may cause irreparable injury to the party 
complaining. 

If the Judge erred in striking out relator’s reconventional demand, 
his ruling can be reviewed and his error corrected on an appeal from 
the final judgment, in the same manner as his ruling would be reviewed 
on appeal, if the plaintiff had adopted the more regular proceeding of 
objecting to the introduction of any evidence under the plea in recon- 
vention, and a bill had been taken from a ruling sustaining the 
objection. 

The character of the injury caused by an interlocutory judgment, 
even when it is signed by the Judge, must be tested under the follow- 
ing plain rule: “If the decree of the appellate court can restore the 
parties, without the loss of any right under the pleadings, to the iden- 
tical position which they respectively occupied before the rendering of 
the interlocutory decree or order complained of, the injury to either 
party is clearly not irreparable, and therefore the right to appeal does 
not exist.” Fields vs. Gagné, 3% An. 340. 

In the case of Harris vs. Stockett, recently decided by us, and not 
yet reported (35 An.) we applied this rule to a state of pleadings 
strikingly similar, with the exception that the interlocutory judgment 
in that case had not been signed by the Judge. While it is elemen- 
tary in our practice that a judgment, not signed by the Judge, is nota 
final judgment, it is equally true that a judgment not final in its 
character cannot be made final by the signature of the Judge. 

Relator invokes our recent decision in the case of State ex rel. Ikerd 
vs. Judge, etc., not yet reported, as directly in point and decisive of 
the remedy which he seeks. But he is mistaken. In that case the 
judgment appealed from had partly sustained an exception, and had 
dismissed part of the petition and prayer. Under such aruling, plain- 
tiff’s suit had been completely emasculated, and the relator is materi- 
ally differenced from the present case. 

The case last quoted by us is absolutely decisive of the question 
herein presented, and hence we conclude that relator is not entitled to 
a writ of mandamus. 

The writ applied for is, therefore, denied at relator’s costs. 


DISSENTING OPINION. 
BERMUDEZ, C.J. The judgment complained of is, to all intents and 
purposes, a final judgment. It is not one of dismissal or of non-suit, 
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which can cause no irreparable injury. It is based on an irregular 
proceeding, 3 R. 641, a rule to strike out certain parts of the reconven- 
tional demand. It rests on the main allegation of thatrule, which sets 
up res judicata, and it can itself become res judicata, as it determines 
an issue. Unless appealed from within the time fixed by law, it would 
be impossible for this Court to afford relief to the relator, and tiis 
inability may entail an irreparable injury. 6 L. 427; 15 L. 521. It is 
signed as final judgments are required to be. 

This Court has lately held, that an appeal lies from a judgment strik- 
ing out part of the allegations and prayer of a petition, although such 
judgment was merely one of dismissal. State on relation of Ikerd vs. 
Delauney, No. 8724. 

The correctness of the ruling of the District Judge is not before us 
presently, and cannot be inquired into. The very object of the appeal 
sought is to have that correctness tested in a proper form. 

The relator is entitled to try his reconventional demand in conjunc- 
tion with plaintiff’s demand. A severance might defeat his rights, and 
thus inflict irreparable injury. 

If the effect of the judgment complained of cannot be arrested, the 
consequence would be, that the trial of the case would proceed below 
on the record, mutilated as it is, and the defendant could not recover 
on the allegation stricken out. In the event of a judgment for plain- 
tiff, he could not practically satisfy it by a recovery on his claim, if 
founded in reality. Were the judgment complained of reversed, the 
case would necessarily have to be remanded for a new trial, if not of 
its entire merits, at least, of those portions which were expunged from 
the reconventional demand. 

To all appearances the reconventional demand is intimately con- 
nected with the main action, from which it is alleged to grow. If so, 
there is no reason why it should not be passed upon simultaneously. 
3l An. 170. 

The appeal asked can wrong uo one. Its effect would be to leave 
matters in the condition in which they stood before the judgment 
striking out was rendered; a different appeal would not serve the pur- 
pose efficiently. 

The argument is unsound, that the judgment is equivalent only to a 
ruling in the course of the trial, rejecting evidence on objection of the 
plea of res judicata. Such a ruling would not be an interlocutory judg- 
ment, still less a final judgment. It could cause no irreparable injury. 
It would not impress itself on the record. To leave any trace, it would 
have to be incorporated into a bill of exception. 
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The ruling in the case of Harris vs. Stockett, upon which the opin- 
ion of the majority rests, lacks similarity in material respects. 

The Court there dismissed an appeal taken from a decree eliminating 
averments from a reconventional demand, for want of proper parties. 
The Court said properly, that if it was an interlocutory decree, it could 
cause no irreparable injury, and if it was not such, but a final judg- 
ment, it was unsigned. 

In either case it could not be appealed from. It wastruly so. The 
decree could cause no injury, because it passed on no issue of merit, 
susceptible of becomiug res judicata. 

The decision in that case rests on the ruling in Fields vs. Gagné, 33 
An. 340, which is a mere repetition of the doctrine as previously 
announced, and which is to the effect, that where an interlocutory 
decree is of such a nature as to be covered by an appeal from the final 
judgment, and if the appellate court can restore the parties without 
the loss of any right to the identical position occupied before the 
decree was rendered, the injury is not irreparable, and the right of 
appeal does not lie. 

- So that, as concerns interlocutory decrees, it is settled that no appeal 
lies when two conditions concur: Ist, that the decree can be covered 
by the appeal on the merits; and 2d, that the appellate court can rein- 
state the status in quo. 

The judgment, from which an appeal is sought, is not an interlocutory 
decree. It is a final judgment, signed and treated as such, as final 
judgments are signed. Even if it were an interlocutory decree, it is not 
susceptible of being covered by an appeal from the judgment on the 
merits, and the Court could not restore the status in quo, because the 
judgment became res judicata. 

This Court has lately held in a majority opinion, (Turley vs. Drey- 
fus) that a mere decree, overruling an exception of no cause of action, 
was a judgment constituting res judicata, which had so passed beyond 
reach that by its judgment on the merits it could not revise it. 

The indisputable principle is, that all judgments can be appealed 
suspensively in appealable cases, whether interlocutory or final; the 
former whenever susceptible of causing an irreparable injury, the latter 
without qualification. 

The exceptional cases in which final judgments cannot be suspended 
are enumerated. 

' The judgment complained of has the substance and form of a formal 
judgment and is not embraced within the excepted class. 

I think that the relator is entitled to the relief sought. 
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No. 8871. 


Tue Strate oF LOUISIANA Vs. PHIL. JACKSON. 


The trial Judge has the right to take judicial notice of the existence before his court of a 
prosecation for an infamous crime against one called on to serve as a juror, and is 
authorized to exclude him from service. 

Where a charge asked to be given to the jury is couched in terms calculated to tell them 
which of the witaesses heard they should in preference believe, and the charge requires 
qualificatioa, limitation or éxplanation, the refusal of the Judge to give it will not be 
disturbed. 

Giving such charge would be to trench on the facts, which the Judge is forbidden from doing. 
The appreciation uf facts and of the credibility of witnesses is exclusively within the 
proviuce of the jury. 

Where the ruling of the court, refasiag a new trial, although it be of record and accompanied 
by the evidence heard, is not excepted to, a bill of exception taken to the admission of 
testimony, on the trial of the motion, will not be considered by this Court. 


PPEAL from the Sixth District Court, Parish of Morehouse. Brig- 
ham, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
Bussey & Naff for Defendant and Appellant. 


The opinion of the Court was delivered by 
Bermupez, C. J. The defendant, indicted for murder and found 


guilty without capital punishment, appeals from the judgment sentenc- 
ing him for life to hard labor iu the State penitentiary. 

The record contains three bills of exception. 

The first relates to the rejection of a juror who, at the time, was 
charged with the crime of arson. 

The District Judge had a right to take official knowledge of the exist- 
ence of the prosecution of the juror for that offense before his own 
court, in such a case. 

The offense charged was an infamous crime, punishable with hard 
labor, which disqualified the juror, under the formal provision of the 
law. Act 54, p. 52, of 1880. 

The second bill is to the refusal of the Judge to give to the jury a 
charge, the occult but direct effect of which would have been to tell 
them which of the witnesses heard in the case they should in preference 
believe. 

The Judge could not give the charge asked without trenching upon 
the facts, which he is forbidden from doing. 

The appreciation of the facts testified to and of the credibility of 
witnesses are matters exclusively within the province of the jury. 

_ The charge asked was not full. It did not contain the whole law. 
97 





SUPREME COURT OF LOUISIANA, 





State vs. Riculfi and McClung. 





It required qualification, limitation or explanation. The Judge 
was not bound to expound the law in part only. State vs. Riculfi, 
recently decided. 

The third billis to the hearing of a witness charged with incompe- 
tency, on the hearing of the motion for a new trial, which was based 
on the ground of misconduct of the jury. 

The ruling of the Court denying the motion, although of record with 
the testimony adduced, was not excepted to, and is not therefore pre- 
sented in the form in which it should have been submitted. 32 An. 842, 

As the proceeding in which the bill was taken is not before us, we 
are justified in ignoring it, the more so, as we feel that in doing so the 
accused is deprived of no ruling which could have been beneficial to 
him. 

Judgment affirmed. 








No. 8807. 


Tae State or Louisiana Ws: JoseEPH R. RicuLF1 AND LEONIDAS 
M. McCiune. 


An assignment of errors is not the proper mode of bringing up for review alleged misdirec- 
tions of the lower court to the jury. Bills of exception should be taken to such portions of 
the charge as are objected to, or to the refusal to charge as requested, and when it is 
claimed that the particular facts in evidence justify or require such charge, the facts 
should be stated in the bill to which the charge is claimed to be pertinent. ; 

A Judge not only may, but should refuse to charge an abstract legal proposition which has no 
bearing upon the case on trial, whether the proposition be correct or incorrect, or whether 
it be correct in part and incorrect in part. Even if it requires qualification, limitation or 
explanation, it may be refused. 

A bill of exceptions should contain a statement of the facts which present the question of law, 
and the Judge should not sign a bill containing a statement of facts at variance with his 
own. He has the power and the right to correct an erroneous statement in the bill. 

Character is an important element in a criminal case when evidence of it is admissible, and it 
must be considered in connection with and asa part of the whole testimony, and due 
weight given to it, but it cannot destroy conclusive evidence of guilt. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
Roman, J. 


J. C. Egan, Attorney General, for the State, Appellee : 


. Itis not permissible for counsel to assign as errors, patent upon the face of the record, 
alleged errora in the charge of the Judge when there are no errors of law apparent, and 
no objection made tothe charge at the time it was delivered. 11 An. 192; 22 An. 456. 
The Judge in his charge tothe jury is not restricted to the language of the special charges 
requested by counsel ; or to give the same to the jury without explanation or elucidation. 
Additional charges will be refused when they have no application to the case at bar. 
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‘It is well settled that, to excuse a homicide by a plea of self-defence, the apprehensions 
of the accused must have been excited by an actual assault.” 22 An. 454; 14 An. 827; 5 
An. 428. : 

“In like manner it is obvious, and so it is oftén stated to the jury, that a good character 
can have little or no practical weight, with them in a clear case, where the evidence 
against the prisoner is direct and otherwieé satisfuctory.” Bishop on Crim. Procedure, 
Sec. 1063; Vol. 1, Crim. Law Mag. p. 800;° Vol. 2, p. 261; Vol. 3, pp. 256, 421, 757. 


Wm. R. Whitaker, Lionel Adams, Henry C. Castellanos and A. Gasti- 


nel for Defendants and Appellants: 


1. 


It is the duty of the court to instruct the jury on the whole law of the case, and not par- 
tially. Proffat on Jury Trials, § 325; Whar. Crim. Law, § 3162; 31 Cal. 409; State vs. 
Ricks, 32 An. 1100; State vs. Rance, 34 An. 191; Ellison vs. State, 10 Tex. App. 361; Er- 
win vs. State, 10 Tex. App. 700; Long vs. State, 5 Tex. Law J., Mar. 1882, p. 379; White 
vs. State, 10 Tex. App. 381; People vs. Cummins, Mich. Sup. Court, 11 N. W. Reporter, 
Jan. 21, 1882, p. 184; Reynolds vs. State, 8 Tex. App. 412; 12 An. 264; 13 Conn. 453; 12 
Serg. & Rawle, 149; 2 Pet. 15; 3Gra, & Wat. New Trials, §§ 805-8. 

If a good character for peace has been proven, such good charaeter may be suflicient to 
create or generate a reasonable doubt of guilt, although no such doubt would have existed 
but for such good character. Evidence of good ‘character is not only of value in doubtful 
cases, but is entitled to be considered where theg stimony tends, very strongly, to estab- 
lish the guilt of the accused. It will snasitelapans adoubt, when, without it, none 
would exist. Fields vs. State, 47 Ala. 603; Waterman's Crim. Dig. p. 150, § 232; Lowen- 
berg vs. People, 5 Parker, 414; People vs. Cole, 4 Id. 35; Hall vs. State. 40 Ala. 698 ; Ju- 
pitz vs. People, 34 Ill. 516; People vs. Ashe, 44 Cal. 288; People vs. Fenwick, 45 Id. 287; 
People vs. Kaina, Id, 292; People vs Lamb, 2 Keyes, 360, affirming, 54 Barb. 342; Stover, 
vs. People, 56 N. Y. 315; State vs. Henry, 5 Jones, 65; Felix vs. State, 18 Ala. 720; State 
vs. McMurphy. 52 Mo. 251; S. C. 1 Green’s Crim. Reps., 640. 

Threats made by the deceased against the life of the prisoner, can never be introduced for 
the naked purpose of justifying the killing, but they are admissible because they tend to 
show the imminence of danger to the defendant's apprehension. Whar. on Hom. § 525; 
Monroe vs. State, 5 Ga. 85; Howell vs. State, 5 Id. 48; Dukes vs. State, 11 Ind. 557; 
Powell vs. State, 19 Ala. 577; Carroll vs. State, 23 Id. 28; Shorter vs. People, 2 Comat. 
193; Prigden vs. State, 24 Tex. 420; State vs. Keene, 50 Mo. 357, 

Actual and positive danger is not indispensable to justify killing in self-defence. It is 
only necessary that the danger should have been apparent. The true question is not 
whether such danger actually existed, but whether the prisoner had reasonable ground, 
in the opiniun of the jury, te believe himself in danger of great bodily harm or loss of 
life. It is not essential that it should appear that the peril was imminent, or that the 
danger was great, or that the prisuner had no other means of escape than to kill his an- 
tagonist. There need not have been actualimpending danger. If the defendant believed, 
and had reasonable ground to believe, that there was immediate impending danger, and 
he had no other apparent and safe means of escape, he had a right to kill, although the 
supposed danger may not have existed. State vs. St. Geme, 3! An. 303; State vs. Chan- 
dler, 5 An. 489; State vs. Mullen, 14 An. 577; People vs. Campbell, 30 Cal. 312; Camp- 
bell vs. People, 16 Ill. 17; Hopkinson vs. People, 18 Id. 264; Adams vs. People, 47 Id. 376; 
Kaufman vs. Com. 10 Bush, 495; Munden vs. State, 37 Tex. 353; People vs. Lamb, 54 
Barb. 342; Pond vs. People, 8 Mich. 150; Hurd vs. People, 25 Id. 405; State vs. Collins, 
32 Iowa, 36; State vs. Sloan, 47 Mo. 604; State vs. Keene, 50 Id. 357; Logue vs. Com. 38 
Pa. Stat. 265; Patterson vs. People, 46 Barb. 625; Noles vs. State, 26 Ala. 31; Taylor vs. 
State, 48 Id. 180; Dupre vs. State, 33 Id. 380; Wesley vs. State, 37 Miss. 327; Evans vs. 
State, 44 Id. 762; Head vs. State, Id. 731; State vs. Martin, 30 Wis. 216; State vs. Porter, 
13 Kan. 414; State vs. Connolly, 3 Oregon, 69. 











772 SUPREME COURT OF LOUISIANA, 





State vs. Riculfi and McClung. 





5. One need not flee or avoid his adversary. if a reasonable regard for his safety from immi- 


nent death or great bodily harm require him to stand. Whar. on Hom., §§ 485, 486; 1 
Bish. Cr. Law, 6th Ed. § 850, p. 474; 1 East P. C. 71; 1 Hawk, P. C. Ch. 29, § 14; 1 Hale, 
P. C. 481; Foster, 273; 3 Inst. 56; Kelyng, 128, 129; 4 Bl. Com. 185; 1 Russel!, 668; Me- 
Nally, 562; State vs. Mullen, 14 An. 570; Creek vs. State, 24 Ind. 151; People vs. Cole, 4 
Parker, C. C.37; State vs. Pond, 8 Mich. 150; Carroll vs. State, 23 Ala. 28; Com. vs. Self: 
ridge, Hor. & Thomp. Cases, Self-Defence, 3, 18; State vs. Collins, 32 Iowa, 36; State vs. 
Thompson, Id. 188; State vs. Hill, 4 Dev. and Bat. 491; Oliver vs. State, 17 Ala. 587; 
Pforner vs. People, 4 Parker C. C. 558; Aaron vs. State, 31 Ga 167; Com. vs. Carey, 2 
Brews. 404; Tressor vs. State, 77 Ind. 274; State vs. Potter, 13 Kan. 414; Kingen vs. 
State, 45 Ind. 518; Ross vs. State, 10 Tex. App. 455; Tweedy vs. State, 5 Iowa, 433. 


. One need not await an attack, if it be reasonably apparent to him that his danger may in- 


crease by delay, and in such case he may act in self-defence. An actual physical attack 
need not precede a resort to the right of self-lefence. State vs. Scott, 4 Iredell, 408 ; Har- 
rison vs. State, 24 Ala. 67; Rippy vs. State, 2 Head, 217; People vs. Lamb, 54 Barbour, 
342 ; 2 Keyes 360; Philips vs. Com. 2 Duv. 323; Smaltz vs. Com. 3 Bush, 32; Young vs. 
Com. 16 Id. 312; State vs. Martin, 30 Wis. 216; 9 Kan. 119; State vs. Potter, 13 Kan. 414; 

Goodal. vs. State, 1 Oregon, 333; 3 Id. 69: Cotton vs. State, 31 Miss. 504. 

The accused need not establish his facts beyond a reasonable doubt, or by evidence pre- 
ponderating over that of the State, in order to secure an acquittal. He should be acquit- 
ted, if a reasonable doubt of his guilt remain after a consideration of all the evidence in 
the case. Whar. on Hom. § 649; 24 Pick. 366; 2 Met. 340; 1 Moody, C. C. 154; Tweedy 
vs. State, 5 Iowa, 433 ; 3 Greenl. Ev. § 28; Whar. Am. Cr. Law, § 707; 1 Hawk. P C. c. 
62, § 2; 1 Russ. on Cr. 7 Am. Ed. 750; 3 Bl. Com. 121 ;2 Met. 24; 9 Id. 116; 5 Cush. 305 ; 
1 Gray, 63, 64, 65; Sumner vs. State; 5 Blackf. 580; Davis vs. State, 10 Ga.101; People 
vs. Brannon, 47 Cal. 96. 

If the circumstances, whether proved by the State or the acoused, preponderate even, in 
favor of the plea of self-defence, there instantly arises a reasonable doubt of guilt, and 
his acquittal should follow. See authorities cited under last preceding paragraph, and 
State vs. Hamilton, 13 Nev. 386 ; McAdory vs. State, 62 Ala. 154; State vs. Payne, 86 N. 
C. 609. 

The plea of self-defence does not allege or assume to prove anything outside of the case on 
the part of the prosecution. It devolves upon the State to prove both the felonious kill- 
ing and the criminal intent. If, from the testimony adduced on behalf of the prosecutioa, 
or from the evidence introduced for defendant, or from both, the jury be unable to say 
beyond a reasonable donbt that the killing was not excusable, the prosecution has failed 
to establish its charge, and there must be an acquitcal. The evidence under such a plea 
relates solely to the original transaction constituting the alleged criminal act, and forms 
part of the res geste. Whar. Am. Cr. Law, § 707, n.; Com. vs. McKie, 1 Gray, 61; Com. 
vs. York, 9 Met. 116; Com. vs. Webster, 5 Cushing, 305; Tweedy vs. State, 5 Iowa, 433; 
69 Mo. 451 ; State vs. Fowler, 52 Iowa, —; State vs. Morphy, 33 Iowa, 270; State vs. Por- 
ter, 34 id. 131, 140, (Rep. in 2 Crim. Law Mag. 48); Dabose vs. State, 10 Tex. App. 230; 
Smith vs. State, 58 Miss. 867; People vs. Smith, Cal. Sup. Ct. 8 Pacific Crim. Law J., Jan. 
28, 1882, p. 970; State ws. Porter, 33 Iowa, 131; State vs. Felter, 32 id. 49. 

The State must prove that the killing was malicious ; otherwise there should be an acquit- 
tal as to the charge of murder. The existence of the essential ingredient of malice is not 
decided by a presumption from the fact of killing, or the use of a deadly weapon. The 
true rule is that all the facts of the case taken together are to be considered, and from these 
the question to be decided is, whether the defendant acted maliciously. 


Where the evidence tends to show that a deadly weapon was used by the accused in self-de- 


fence, the law does not presume malice from its use. The presumption is repelled by such 
use of a deadly weapon. A pre-determination to kill does not necessarily constitute the 
malice aforethought essential to the crime of murder, when there is evidence supporting a 
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plea of self-defence. Whar. Hom. § 39; Id. § 671, and authorities there cited; Com. vs, 
Webster, 5 Cushing, 305; State vs. Knight, 42 Maine, 11; McDaniel vs. State, 8 Sm. & 
Marsh. 401; approved in Green vs. State, 26 Miss. 688; Hague vs State, 34 Id. 616; State 
vs. Patterson, 45 Vt. 308; Dixon vs. State, 13 Fla. 636; State vs. Gillick, 7 Iowa, 287; Kil- 
patrick vs. Com. 31 Pa. Stat. 198; State vs. Bertrand, 3 Oregon 61; 1 Arch. Cr. Prac. & 
Pl., Waterman's note, p. 351; 4 Bl. Com. 201; State vs. Zellers, 2 Halst. 220; Head va. 
State, 44 Miss. 731; Com vs Selfridge, Hor. & Thomp. Cases Self-Defence, 19; Schlenker 
vs. State, 9 Neb. 241; 5 [d. 377; 6 Id. 136; Douglass vs. State, 8 Tex. App. 520; Id. 90; Id. 
597; State vs. Cooper, 71 Mo. 436; Sweeuey vs. State, 35 Ark. 585: People vs. Crowey, 56 
Cal. 36; Com. vs. Hawkins, 3 Gray, 463; Harris’s Crim. Law, p. 136, n.; Erwin vs. State, 
29 Onio St. 191; State vs. Trivas, 32 An. 1090; State vs. Swayze, 30 An. 1323; Foster's 
Cr. Law, 255; Roscoe’s Crim. Ev. 20; 2 Bish. Cr. Pro. § 621. 

It is proper for the jury to consider, in estimating the value of the plea of self-defence, 
whether there be trustworthy evidence of threats made by deceased against the accused, 
indicating his disposition or purposes relative to him as a matter of fact; andifthejury find 
that such threats were made and communicated to the accused before the homicide, they 
will be regarded in coming to a conclasion whether the accused j:ad ground to fear 
death or great bodily harm at the hands of the deceased. 2 Bish. Cr. Pro § 630; Rippy vs. 
State, 2 Head, 217; Pridgden vs. State, 34 Tex. App. 420; People va Scoggins, 37 Cal. 677 ; 
Jackson vs. State, Sup. Ct. Tenn. Hor. & Thom. Cases Self-Defence, 476; Howell vs. 
State, 5 Ga. 48; Monroe vs. State, 5 Id. 85; Dukes va. State, 11 Ind. 557; Stokes ve. 
People, 53 N. ¥Y. —; S. C. Hor. & Thom. Cases Self-Defence; State va. Goodrich, 19 Vt. 
116; State vs. Keene, 50 Mo. 357; State vs. Sloan, 47 Id. 604; State vs. Collins, 32 Iowa, 
36; State vs. Ricks, 32 An. 1098, 

When one honestly and reasonably believes that he is in imminent danger of losing his 
life or suffering great bodily harm at the hands of another, he has the right to take 
other's life, if need be, to protect himself. 

His justification will rest upon and be found in his honest and reasonable belief, under the 
circumstances shown, notwithstanding it should afterwards appear that he had not been 
in actual danger. 

It was error to give thejury in charge, as a rule of law, that defendant could not avail himself 
of the plea of self-defence, under the circumstances here recited, unless he had been actu- 
ally assaulted by the deceased. An actual physical assault is not necessary to constitute 
the overt act justifying a killing in self-defence. State ve. Cooper, 32 An. 1085-6; State 
vs. Jackson, 33 An. 1088, and cases cited in the 5th paragraph of syllabus. 


The opinion of the Court was delivered by 

MANNING, J. The defendants were indicted for the murder of Wil- 
liam F. Fackler. McClung was acquitted. Riculfi was convicted, the 
verdict being qualified “‘ without capital punishment,” and was sen- 
tenced to hard labor for life. 

The case comes up on a bill of exception, an assignment of errors, 
and a motion for a new trial. . 

The errors assigned are alleged misdirections of the court in its 
charge to the jury, a mode of presenting such matters for review so 
unusual, and so contrary to established practice, that the prisoners’ 
counsel have found it necessary to offer an explanation to excuse it, in 
the circumstance that the charge was delivered late at night. They 
assert however that their right to submit these matters for review 
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under that form “ rests upon repeated adjudications of this Court.” 
Eight cases are cited as sustaining this assertion, one of them being a 
civil cause and of course wholly out of the domain of the subject, and 
not one of the others, with a single exception, sustaining or countenanc- 
ing the practice. That exception is State vs. Ricks, 32 Ann. 1098, 
which was qualified on the first opportunity the Court had to intimate 
its incorrectness, State vs. Beaird, 34 Ann. 104, and which is as there 
admitted contrary to authority, and again in State vs. Curtis, not yet 
published, and may now be considered as overruled. 

The reason why this practice is not permitted is obvious. By it the 
Judge has no opportunity to explain his charge—none to state that as 
given it was pertinent to the facts of the case, and that a fuller charge 
was not demanded by the circumstances attending the commission of 
the act for which the defendant is prosecuted. Bills of exception 
should have been taken to those parts of the Judge’s charge which 
were deemed to be wrong, which will always bring them up with the 
Judge’s reasons, and such facts as are necessary to shew how the law 
was applied. They cannot be examined on an assignment of errors. 
Even a bill of exception, taken to the charge as a whole, is not allowed. 
State vs. Chopin, 10 Ann. 458. An assignment of errors in criminal 
practice is for another purpose than correction of the charge of the 
court. 

The motion for a new trial is in the main a repetition of what had 
been already set up in the bill, and both consist of twenty special 
charges which the court was requested to make, part of which were 
refused, and a part given with modifications. Almost all of them are 
taken from works on criminal law of accepted authority, or from decisions 
of courts where the points were presented and the ruling was therefore 
apposite. As abstract propositions of law they are correct, but if it 
were permissible to require a Judge to charge every correct legal 
proposition because it is correct, although it had no bearing on the 
case on trial, criminals might postpone their punishment until the con- 
tents of every text book on criminal law were exhausted in tendering 
to the Judge separate and isolated charges, and juries would be so 
thoroughly mystified, that their modern vocation of “judges of the law” 
could scarcely be performed to the satisfaction of those who try to 
invest them with this startling prerogative. 

So patent are the objections to this attempt to overload and en- 
cumber the law as expounded by the court, that it has been repressed 
universally, and it is no longer open to controversy that a court not 
only may, but should refuse to charge an abstract legal proposition 
which has no bearing upon the case on trial. Long vs. State, 12 Ga. 
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293; Daniel vs, State, 8 Smed. & Marsh., 101; Pate vs. People, 3 
Gilman, 644. 

And this is equaliy true whether the proposition be correct or incor- 
rect. The refusal to charge a correct proposition, if it is inapplicable, 
will be sustained as readily as if it were incorrect. People vs. Cun- 
ningham, 1 Denio, 524; Murray vs. State, 18 Ala. 727; Morris vs. State, 
25 Ala. 57. 

Or if it be correct in part, and wrong in part, the Judge may refuse 
to charge it. Tomlinson vs. People, 5 Parker, 313. It is not for the 
Judge to eliminate what is right from what is wrong in the requested 
charge. The defendant who requests a special charge is supposed to 
know what principle of law he invokes, and how to state it in proper 
form. 

This matter has been frequently adjudicated, and has been presented 
in every variety of aspect, so that even if the instruction, in the form 
in which it is asked, requires limitation, or qualification, or explana- 
tion, it may properly be refused. State vs. Rash, 12 Ired. 382; Swal- 
low vs. State, 22 Ala. 20; Preston vs. State, 25 Miss. 383; Baxter vs. 
People, 3 Gilman, 368. ; 

And this Court has all along been in accord with those whose deci- 
sions we have cited. In Stouderman’s case, 6 Ann. 286, it was said to 
be the duty of the prisoner’s counsel to have shewn by his bill of ex- 
ceptions that he asked for instructions to the jury that would have 
had a material bearing on his case, and that he did not require the 
court to charge the jury upon abstract principles of law, p. 287. And 
in State vs. Thomas, 34 Ann. 1084, this was affirmed, the court saying, 
it is not the duty of the Judge, nor isit proper, to announce to the jury 
abstract principles of law, not involved in the pleadings and evidence, 
however correct those propositions may be. 

The refusal to give some of the special charges requested was that 
given in Roberts’ case 10 Ann, 264, i. ¢., that they had been substan- 
tially given already in the charge and the refusal to give others was 
for inapplicability. It is not possible for this Court to determine their 
applicability unless the bill of exceptions informs us of the circum- 
stances to which the legal principle is sought to be applied. The bill 
should therefore inform us of the facts to which the charge is claimed 
to be pertinent, State vs. Jackson, 12 Ann. 679, State vs. Nelson, 22 
Ann, 425, and this does not at all militate against the cardinal rule that 
this Court does not take cognizance of facts in a criminal trial. 

This requisite was perceived in drawing the bill of exceptions in this 
case, which opens with the statement that “evidence having gone to 
the jury that threats of the deceased to take the life of the defendant 
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had been communicated to the latter prior to the homicide, as well as 
evidence of an assault upon the person of Riculfi by deceased some 
two months before the homicide, and that shortly before the homicide 
the deceased was searching for Riculfi, and evidence that Ricuifi ap- 
prehended that deceased would carry his threats into execution,” 
therefore the instructions set forth are prayed. 

Upon this the Judge emphatically declares: ‘‘ The court positively 
aseerts there was no evidence introduced in support of the plea of self- 
defence, and that although it was shewn that threats made by Fackler 
against Riculfi had been communicated to the latter on one occasion 
two months before the killing, and on another occasion one month be- 
fore, and though it was also established still on another occasion (but 
before any threats had been communicated to defendant) the deceased 
had seriously assaulted him at his (deceased’s) own house ; not a par- 
ticle of evidence was given to shew that at the time and place when 
‘and where Fackler was killed, he (Fackler) had exhibited the least 
intent of carrying his threats into execution. In other words there was 
‘utter failure on the part of the defence to establish any overt act what- 
ever on the part of Fackler when defendant shot him.” 

We are thereupon asked to apply the rule in Tompkins case, 32 Ann. 
620, which is to reject both, and that being done, there would be noth- 
ing to inform us whether the requested charge is an abstract proposi- 
tion of law, or one of practical importance and pertinence to the case 
on trial. The correct rule is that given in State vs. Ladd, 10 Ann. 
271, viz., that the Judge should correct erroneous statements of 
facts in a bill of exceptions. Butin truth the two statements do net 
materially differ about the facts of which both speak, viz., of what hap- 
pened antecedent to the homicide, but of what the evidence was at the 
time of the homicide the Judge alone speaks, and where there was no 
evidence of self-defence then whatever, sufficient or insufficient, it was 
only needful to expound the general law touching it to guide the jury 
in considering what effect upon the guilt of the prisoner the testimony 
of antecedent acts and words would have, and,this was done correctly. 

Evidence of the character of the prisoner appears to have been 
offered, since the court charged as follows: 

‘¢ Evidence of character is always admissible in behalf of an accused, 
and on many an occasion may be of vast advantage to him. The 
accepted doctrine about it is that it tends, under certain phases of a 
case at bar, to create a doubt which otherwise might not have existed 
in favor of the accused, or to remove a doubt already existing against 
him. The jury should look upon it as part of the whole evidence ad- 
duced upon the trial; but such evidence, however precise it may be, 
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cannot destroy the practical effect of direct and satisfactory statements 
of uncontradicted witnesses, nor should it be allowed to outweigh, still 
less destroy, any conclusive evidence of guilt.” 

Should the jury regard it in any other way than in connection with 
the whole evidence? And if conclusive evidence of the commission of 
the crime is before the jury, must they be told that the proof of good 
character outweighs it? Ifso, Dr. Webster could not have been con- 
victed in Massachusetts, nor the Duke of Praslin in France, each of a 
homicide committed with a cool atrocity that puts to shame the blood- 
thirsty instincts of the ordinary murderer. 

The defendant excepted to it, and also to the refusal of the court to 
charge these two propositions, which we give as illustrations of the 
numerous special charges requested : 

“16th. Ifa good character for peace has been proven, the law says 
that such good character may be sufficient to create or generate a rea- 
sonable doubt of his guilt, although no such doubt would have existed 
but for such good character.” 

“17th. Evidence of good character is not only of value in doubtful 
cases, but is entitled to be considered when the testimony tends very 
strongly to establish the guilt of the accused. It will sometimes create 
a doubt, when without it none would exist.” 

That is very true and much more of the same tenor. There may be 
cases in which the same evidence, if against a person without charac- 
ter, would produce conviction, but if against one with a high character 
would not, and therefore character is an important element in a case. 
It would require stronger proof to have convicted Fenelon of highway 
robbery, or the late Sir Robert Peel of malicious mischief, than it would 
require for others whose characteristics and mental proclivities are 
not, as were theirs, conspicuously antipodal to these particular offences. 
But did not the Judge say all that was needful to be said in the case 
before him when he told the jury that evidence of character tends 
under certain circumstances to create a doubt which otherwise might 
not have existed in favor of the accused, or to remove one already exist- 
ing against him? 1 Bishop Crim. Proc. § 1063. 

We cannot disturb the verdict in thiscase. The jury passed upon 
the question of guilt under instructions upon, the law, whieh so far as 
we are enabled to review them, are correct. 

Judgment affirmed. 

Rehearing refused. 
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No. 8742. 
G. M. Barty, Executor, vs. M. A. BECNEL ET AL. 


A suit for partition of a plantation may be cumulated with a demand 
for a settlement of accounts, created by its cultivation. 

An allegation that the property has been transferred to another is 
not an admission of the validity or completeness of the title of the 
transferree. 

It is not sufficient, as against a creditor of the husband, that a settle- 
ment of dowry is shewn by a marriage contract. The payment of it 
to the husband must be shewn by legal evidence, and by other evidence 
than the acknowledgment of the husband, or a judgment of court ren- 
dered between the husband and wife. When the money was not paid 
in the presence of the notary, the wife must prove that it has been 
actually paid. 

The designation by the future spouses in the marriage contract of 
certain moneys as dotal property does not make it such. It must 
appear that it falls within the definition of dotal property in the Code. 

A donation by the future husband to the future wife propter nuptias 
does not form part of the dowry, and she has not a legal or tacit mort- 
gage or privilege on the property of the husband for its restitution. 

The oath of a bookkeeper, that the accounts offered are correct, is 
not sufficient proof of them. His testimony can only establish that he 
charged the items on the books, and transcribed the accounts from the 
books, but does not prove that the items are correct unless he had 
knowledge that the articles were actually bought and shipped. 

When no objection was made to accounts and no complaint of their 
incorrectness through a series of years, and the accounts bear intrinsic 
marks of fairness, and there is no allegation of fraud or deceit, this 
acquiescence and unbroken silence will constitute an equivalent to an 
approval of them, to such extent at least as to make them admissible 
in evidence. 


PPEAL from the Twenty-sixth District Court, Parish of St. Charles. 
Hahn, J. 


Kennard, Howe & Prentiss for Plaintiff and Appellee. 
O. O. Provosty for Defendant and Appellant. 


The opinion of the Court was delivered by MANNING, J. 


On rehearing, the Decree was modified and the case remanded. 
Opinion by Pocut, J. . 
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Nos. 8575 and 8608. 


SUCCESSION OF FANNY VY. GILLASPIE. 


Wm. M. GittaspiE, ApM’R, vs. THE CiTIzEws’ BANK OF LOUISIANA. 


An action for rents and revenues of immovable property against an evicted possessor is 
barred by the prescription of one year, if the party evicted shows that he was a possessor 
in good faith. 

Such an action can be maintained against the possessor only, and for the time of his occupancy. 

It ceases against the first possessor from the time of his transfer to another party. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Egan & McEnery for Plaintiff and Appellee. 
Armand Pitot for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocnut, J. Under a foreclosure of mortgage instituted by the Citi- 
zens’ Bank, a plantation owned by Harrison Jordan, William T. Jor- 
dan, and Fanny V. Gillaspie, was adjudicated to the Bank in February, 
1872, and in May, 1875, the same plantation was sold by the Bank to 
Mrs. E. F. Jordan, wife of William T. Jordan. 

In August, 1876, W. M. Gillaspie, as guardian of the minor children 
of Fanny V. Gillaspie, instituted a suit for the nullity of the sale of 
February, 1872, and by judgment of this Court rendered in July, 1878, 
said sale was annulled and set aside, on the ground thatin the execu- 
tory process of the Bank, two of the joint owners of the property seized 
had not been made parties to the suit. 30 An. 1315. 

The present controversy presents the claim of the minor heirs of Mrs. 
Gillaspie against the Bank for one-third of the fruits and rents of the 
plantation, from the 2d February, 1872, to the 5th of August, 1880, 
when the plantation was finally sold under a new suit brought by the 
Citizens’ Bank against its original debtors. 32 An. 767. 

For defense the Bank denied its liability for such rent, and pleaded 
in compensation the sum of $6,500 due by Mrs. Gillaspie as the unpaid 
balance of her stock and loan mortgage, and the Bank also pleaded said 
sum in reconvention. 

Separate judgments were rendered by the District Court; one of 
which overruled the plea in reconvention ; the other overruled the plea 
of compensation, and allowed plaintiff’s demand in the sum of $8,500 
and legal interest. 

Defendant has appealed from both judgments, and by consent the two 
appeals have been consolidated and are to be tried together. 





SUPREME COURT OF LOUISIANA, 





Gillaspie vs. Bank. 





On appeal the Bank pleads the prescription of one, three and ten 
years. That plea must be the first subject of our investigation. The 
prescription of three years has no application to the nature of the de- 
mand. As the present suit was filed on July 16, 1881, and the posses- 
sion of the Bank commenced in February, 1872, the prescription of ten 
years is equally unavailing. But the plea of prescripiion of one year 
is well taken and must be sustained. 

In the case of Gillaspie vs. Citizens’ Bank, 30 An. 1315, a demand 
had been made by plaintiff for the fruits and rent of the plantation, and 
was rejected on the ground that such demand could not be made by 
the heirs, but the decree specially recognized the right of such demand 
in the succession of Mrs. Fanny V. Gillaspie against “ the Citizens’ 
Bank, and William T. Jordan, and Mrs. Elizabeth F. Hamson, wife of 
William T. Jordan,” during their respective occupancy of the same. 

This Court reserved the same right to the succession, in the decree 
rendered in the injunction suit, reported in 32 An. 767. 

The right reserved was purposely restricted to be exercised against 
the possessor, and it thus was made to conform with the familiar rule 
of our jurisprudence. The possessor alone can be held liable to 
account for rents and revenues. 

Now, as the record shows that under its sale to Mrs. Jordan, the 
Bank ceased to be the possessor of the property on the 5th of May, 
1875, it follows, that it could owe no rent after that time. Hence, the 
right to demand rent and revenue by the plaintiffs against the Bank 
must be restricted, both according to law and to the decrees of this 
Court, to the time intervening between the 2d of February, 1872, and 
the 5th of May, 1875. 

The next inquiry must be directed to the source or cause of action, 
with a view to ascertain whether it arises ex contractu or ex delicto. 

A mere inspection of the record, and of the foregoing statement of 
facts, shows at once that the pleadings do not even purport to disclose 
or to declare upon a contract; nor can it be demonstrated that the 
cause of action can be connected with a quasi contract. 

If liable at all for rent, the Bank is responsible, because it illegally 
dispossessed the plaintiff, and because it held the property under an 
illegal or void title. This isan action in the nature of a demand of 
damages caused to the real owner by and through an unlawful pro- 
ceeding, resulting in an illegal expropriation and an unwarranted 
possession. 

Hence, the act of the Bank complained of, and made the basis of 
plaintiff ’s demand, is manifestly a quasi offense. 

His right of action is therefore amenable to the provisions of Article 
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3536 of our Civil Code, which bars an action for a quasi offense by the 
prescription of one year. 

This feature of the case is almost identical with the principles in- 
volved in the case of DeLizardi vs. The N. O. Canal Bank, 25 An. 414; 
see also 9 An. 490, Anty vs. Adle, and authorities therein cited. 

In the case of City of New Orleans vs. Southern Bank, this Court said 
on good authority: “the distinction between damages ex delicto and 
ex contractu is, that the latter ensue from the breach of a special obliga- 
tion, and the former from the violation of a general duty.” 

It is clear that the plaintiff in this case can invoke no breach of a 
special obligation towards his wife by the Bank. 

The record shows that the Bank acquired the property, and its pos- 
session by virtue of an act sufficient in terms to transfer property; and 
that the defects of its title were not made known to it, before the insti- 
tution of the suit in nullity on the 15th of August, 1876, and that at 
that time the Bank had parted with the title and with the possession 
of the property which it had sold to Mrs. Jordan in May of the previous 
year. 

It therefore follows, that during the whole time of its possession the 
Bank was a possessor in good faith. C.C. Arts. 503, 3452. 

Hence, it cannot be amenable to the ruling in the case of Walling 
vs. Merafield, 33 An. 1178, where it was held, that the possessor in bad 
faith, cannot be shielded;by the prescription of three years from an 
action for rent and revenues of property from which he is evicted. 

The judgments appealed from are therefore reversed ; and it is now 
ordered that the plea of prescription of one year be sustained as a bar 
to plaintiff’s action, which is rejected at his costs in both Courts. 

Rehearing refused. 








No. 8618. 


TuHeE STATE OF EX REL. JOHN KLEIN & Co. ET AL. VS. THE CITY 
or NEW ORLEANS ET AL. 


Neither the District Court, nor this Court, has jurisdiction to issue a mandamus, to a municipal 
officer of the City of New Orleans, for the purpose of drawing money from the municipal 
treasury. 

Section 1 of Act 5 of 1870 is an absolute prohibition and must be respected. 

It applies to all persons and to all claims, whether liquidated or not by judgment or otherwise. 

It does not deprive creditors of other process. 

A mandamus may issue at the instance of judgment creditors, under other Sections of the Act, 
for other purposes. It does not lie for the object of this proceeding. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 
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Blanc & Butler for the Relators, Appellants. 
Chas. F. Buck, City Attorney, for Defendant and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C.J. This isan application by judgment creditors of 
the City for a mandamus to compel the payment of their recorded 
judgments, out of funds collected, said to have been appropriated, set 
apart and deposited in the municipal treasury for the purpose of pay- 
ing such judgments. The prayer is, that a mandamus issue to the 
administrator of public accounts of the City of New Orleans, command- 
ing and directing him to warrant on the administrator of finance of said 
City in favor of relators for the amounts of. their judgments in capital, 
interest and costs, etc. The City was made a party. 

The City and the administrator returned, pleading exceptions and 
other matters of defense. 

From a judgment against them the relators have appealed. 

One of the exceptions pleaded by the City is, “‘ that the proceeding 
attempted for mandamus is prohibited by Act No. 5, of 1870, E. 8.” 

In the case of State ex rel. Strauss, 30 An. 81, it was urged that this 
Act was intended to apply to unliquidated contested claims, and not to 
those admitted to be due and owing. 

The Court, after giving in full the text of the first Section of Act, an- 
swers the objection saying, that the Act makes no such distinction, and 
that judgment creditors are not permitted to resort to the summary 
process. 

Again, in the case of State ex rel. Fernandez vs. Houston, Judge, 34 
An. 875, that view of the law was confirmed. The proceeding below 
was also by a judgment creditor of the City, asking the aid of the 
District Court by mandamus, to compel the administrator of public 
accounts to issue to him a warrant for the amount due him. Applica- 
tion having been made to this Court for a prohibition to prevent the 
District Judge from taking cognizance of the matter over which he had 
no jurisdiction whatever, this Court granted the relief, saying that it was 
the intention of the legislature, not only to deprive all persons of that 
remedy, but to prohibit all courts from even entertaining any applica- 
tion for it in the cases provided for. 

The law is prohibitory in character, and is couched in negative 
terms. It is such that not only the lower, but this Court also, are 
deprived of jurisdiction over the matter in the form presented. For- 
mal consent could not, in the teeth of the law, confer a jurisdiction 
which the statute says shall not vest. 
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While ruling as we do, that no court has jurisdiction to issue a man- 
damus under Section 1, of Act 5 of 1870, to draw money from the City 
Treasury, we are not to be understood as saying that a mandamus can- 
not be allowed under other Sections of that law, or to compel munici- 
pal authorities to do other acts, or under other laws, to levy a tax in 
proper cases; or, municipal officers to perform ministerial duties. 

Regarding the judgment appealed from as one which does not 
deprive the relators of the right of asserting their claim in another 
form, we do not disturb it. 

It is, therefore, affirmed with costs. 

Rehearing refused. 








No. 8872. 


Joun A. Basourtn vs. D. S. RAMELLI. 


The decree of a court accepting a surrender and ordering a meeting of creditors, cannot be 
attacked collaterally by the party who provoked it, in the absence of nullities apparent on 
the face of the proceedings. 

The appointment of a syndic, who has qualified, is subject to the same rule. - 

Proceeds in the hands of a sheriff, resulting from the sale of property of the insolvent, form 
part of his assets, and must be turned over to the syndic of his creditors for distribution 
among them in concureu. 

A judgment directing the delivery of such proceeds for such distribution does not strip the 
the suing creditor of his rights, if any, thereto, which he will be at liberty fo assert when 
an account shall be presented for a repartition of funds. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


B. R. Forman for Plaintiff and Appellant. 
A. Goldthwaite and Chas. 8. Rice for Defendant and Appellee. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an appeal by the plaintiff from a decree 
directing the sheriff to pay over to the syndic of defendant's creditors, 
the amount realized under the judgment in the case, and which is 
ordered to be distributed in due course of administration. 


The proceeding was by rule of the syndic on the plaintiff and the 
sheriff, to show cause why the proceeds should not be paid over to him. 

The answer contains, first, a general denial, next, a special denial of 
the capacity of plaintiff in rule, of the cession in insolvency, and last, 
an averment that the money in the sheriff’s hands was paid by the 
defendant. 

The records hows that Ramelli applied for a respite ; that on his fail- 
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ing to give bond and security, as demanded by the plaintiff, who had 
opposed the granting of the respite, he himself procured an order 
accepting his surrender and convoking his creditors; that Hart was 
appointed syndic and qualified as such. 

That order and that appointment have never been revoked. To all 
intents and purposes, so far they remain in full force and effect. They 
cannot be attacked collaterally, as they are not nullities on the face of 
the proceedings. 

Under the circumstances, the syndic had aright to demand payment 
to him of the proceeds of a sale made of property of the insolvent, and 
which had not yet been delivered to the suing creditor. 14 An. 438. 

The judgment appealed from does not purport to strip the plaintiff 
of his rights, if any, which he may have to those proceeds in wholefor 
in part. They are reserved to him. He will be at liberty to assert 
them when an account shall be presented by the syndic. 

We do not feel what force exists in the last ground of resistance in 
the answer. If the money in the hands of the sheriff was paid by the 
defendant in writ, it forms as much part of his assets as if it had been 
deposited in bank, and the property apparently sold, if within reach, 
might increase those assets. 

We find no error in the judgment appealed from, and it is affirmed 
with costs. 








No. 8862, 


Tue New Orzveans City RaiLtroap Company vs. G. & J. 
McCLosKeEy. 


The evaluation of damages which would be sustained, in the event of the commission of a 
certain act, to prevent which an injunction is sought, is the evaluation of the right, the 
invasion of which is feared and which is the matter in dispute. 

The value of the right of possession, use and enjoyment claimed in this case, being stated as 
exceeding one thousand dollars, this Court has jurisdiction of the suit. 

A tenant, like the owner of enclaved property, has a right of way of ingress and egress to and 
from the spot leased. 7 

An injunction does not lie to prevent the lessee from using a wagon for the conveyance of his 
goods and effects, where it is shown that such use is almost indispensable and does not 
prove injurious to the lessor or of others having a right otherwise to complain. 

The case would be different should the lessee misuse or abuse the privilege. 


-PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot. J. 


Braughn, Buck & Dinkelspiel for Plaintiff and Appellant. 
A.J. Murphy and B. McCloskey for Defendants and Appellees. 
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On MoTIoN TO Dismiss. 

The opinion of the Court was delivered by 

BERMUDEZ, C.J. The pith of the petition for an injunction in 
this case is, that the plaintiff is entitled to the exercise of certain 
rights, consisting in the possession, use and enjoyment of a certain 
pavilion and platform around it, at the Lake End, leased from the city, 
and that if defendants are allowed to drive their wagons across the 
same, the Company will sustain damages exceeding one thousand 
dollars. 

The injunction was granted, and after trial was dissolved. From the 
judgment thus rendered an appeal was taken. 

The defendants move to dismiss it because we have no jurisdiction 
over the cause, the matter in dispute not exceeding one thousand dollars, 

It does not appear on the face of the petition that the rights claimed 
by the plaintiff are frivolous, or without some foundation. 

The suit is brought by a corporation. The allegations are sworn 
to by the President of the Company. The proceedings are presumed 
to have been instituted with the authority of the board of directors. 

The gravamen of the complaint is, that the exerise of a right of pos- 
session, use and enjoyment, which is valued at more than one thousand 
dollars, has been and is threatened to be interfered with illegally, and 
that the disturbance will entail damages in excess of that sum. 

The value of the right of possession which is the matter in dispute, 
being clearly stated at more than the amount over which this Court 
has jurisdiction, it follows that the controversy is rightfully before it. 
22 An. 272, 

The motion to dismiss is refused. 


ON THE MERITs. 

This is an injunction suit brought to prevent the defendants from 
driving their wagon across a platform, erected by plaintiff at West 
End on the lake shore near the city, to a certain pavilion put upon the 
platform and leased by the plaintiff to the defendants, for the purpose 
of keeping therein stands and other conveniences for the sale of soda 
water, mead, mineral waters and confectionery articles. 

The complaint was that the defendants were making a wrongful and 
illegal use of the platform by driving thereon with their wagon, injur- 
ing the platform intrinsically and putting it in an improper condition. 

The answer is substantially, that the defendants have a right of way 
to and from the pavilion; that for their purposes they need and are 
entitled to the use of a wagon ; that they have used that right discreetly, 
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in no manner injurious to plaintiff’s property or rights. They deny 
having put said platform in a filthy condition and aver that, on the 
contrary, they have maintained it in a clear and proper order. 

From a judgment in favor of the defendants, and dissolving the in- 
junction, the plaintiff appealed. 

The evidence establishes the lease and the destination to which the 
building was to be put; also that the pavilion is situated at a distance 


of some two hundred and thirty feet from the edge of the road, and 
that there is no way of getting to it, unless across the platform. It 
appears that the platform, which is extensive, is of unusual solidity 
and strength, and is used by the Company itselffor the purpose of carry- 
ing heavy cart loads; that there is on it a carousal or flying-horse ar- 
rangement, moved by horse power; that the platform resists most 
successfully the weight of thousands of persons walking or sitting upon 
it; that no damage has been done by the defendants’ wagon to it ; that 
they have always used it at seasonable hours for the necessary time for 
loading and unloading, incommoding or disturbing no one in the exercise 
of any right, and have never put it or allowed it to remain in an 
offensive condition, and that the use of a wagon is indispensable to 
them to carry their goods to and from the pavilion. 

It is shown also, that the portion of the platform over which defend- 
ants drive their wagon, consists of the extreme edge of the same, made 
@ passage way of some twenty-five feet, and is not occupied by visitors 
or used for any other special purpose. 

The right of the defendants to a necessary and moderate use of the 
platform to reach the pavilion is indisputable. The consequent right 
of using a wagon as the fit and appropriate means of transportation of 
their goods is undeniable. Under the lease made to them by plaintiff, 
they are entitled to a quasi ownership of the property rented, and are 
protected by the provisions of Article 702 of the R.C.C., which declares : 
“that a passage must be furnished to the owner of the land surrounded 
by other lands, not only for himself and workmen, but for his animals, 
carts, instruments of agriculture and everything which may be neces- 
sary for the use and working of the land.” 

Had the plaintiff substantiated the grave charges which it has 
averred against the defendants, quite a different case would have been 
presented, but it has failed to do so. R. C. C. 2710. 

The equitable remedy of injunction still remains to it, for protec- 
tion against any unwarranted and injurious infraction of the rights 
which it certainly has to a proper use of the right of way, by the 
defendants, across the platform in question. 

We find no error in the judgment appealed from, which is affirmed 
with costs. 
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No. 8398. 


THE UNION NATIONAL BANK vs. GEORGE LEGENDRE ET ALS, 


On MOTION TO DIsMiIss. 

The order of Appeal making it returnable ‘on the — day of November, 1881,” the appel- 
lant appeared in the Court a qua on the 15th of that month and, suggesting the omission 
asked that it be supplied, and that the 21st of November, 1881, be named as the return day. 
It was e0 done by the District Judge, and the appellant filed the Transcript in this Court 
on said 15th of November. Held, that the fault was not attributable to the appellant; 
that the Transcript was filed in good time, and that no citation on appellees was necessary 


in the premises. 
On THE MERITs. 


When two bonded employees of a bank are parties to a joint trespass, resulting in a loss to the 
Bank, thereby violating the conditions of their respective bonds, three groups of solidary 
obligations arise, viz: those of each employee and his respective sureties, and that of the 
two co-trespassers with regard to eachother. But the members of these respective groups 
are not bound in solido inter sese beyond the limits of their own group. 

Where the relations above indicated result from the facts set forth in the petition, the allega- 
tions of solidary liability will be construed with reference thereto. 

The discharge of the sureties on one bond would nut operate the discharge of the principal or 
sureties on the other bond. 

Payment of the loss by the principal or sureties on one bon d would not entitle them to subroga- 
tion to the rights of the Bank against the sureties on the other bond. 

What rights payment by the principal or sureties on one bond might give them against the 
principal on the other, as a co-trespasser, need not be determined, because said principal 
does not appear to have been discharged. The discharge of his sureties, although bound 
tn solido, did not discharge such principal. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Percy Roberts for Plaintiff and Appellant: 


1, Any number of causes of action may be cumulated in a single suit, provided they are not 
contradictory or inconsistent. 
Where the causes of action set up in a suit are inconsistent, the only remedy of the de- 
fendant is to except, and compel the plaintiff to elect which cause of action he will rest 
on. The defendant cannot elect. C.P. Art. 152; 7 N.S. 403; 5 L. 440; 14 L. 277; 28 An. 


312. 

A trespasser has no recourse on his co-trespasser for a repetition of money paid by him 
on account of his participation in a wrong. The Courts of Louisiana will not lend their 
aid to enforce any obligation, however equitable as between the parties, which is tainted 
with immorality. 3 M. 285; 3N.S. 47; 2R. 271; 1 An. 69; 17 L. 131; 1 An. 176; 3 An. 
203; 12 An. 166; C. C. 1891, 1892; 9 R. 486; 5 R. 101; 8 An. 468; 10 An. 199; 13 An. 401 ; 
21 An. 110; 23 An. 517; 27 An. 294; 7 Wallace, 542. 

The recourse which is recognized by the French authors, against a co-trespasser, is a 
purely personal one, which does not found on subrogation to the creditor's rights, and 
does not embrace the sureties of the co-trespasser. 

In order that a payment made by one person to a creditor shall legally subrogate him to 
the creditor’s rights against any other person, it must appear that he was, at the moment 
of payment, bound “with” or “for” that other, for the same debt. And for two persons 
to owe the same debt, arising ex contractu, and be bound ‘‘with” or ‘‘for” each other, priv- 
ity of contract and identity of obligation are absolutely necessary. Demelombe, Con- 
tracts, Vol. 4, § 595, et seg.; 2 An. 942; 3 An. 66, 205, 540; 26 An. 447; 5 R. 204. 
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6. The only causes of debts are contracts, quasi contracts, offenses, quasi offenses, and oper- 
ation of law. Only a man's own act can create an obligation against him. The act of no 
other binds him, unless that other be his agent. 

%. Where the debt which is paid by a debtor in solido, concerns only his co-debtor, he is 
subrogated to the creditor's rights against the creditor as the latter's surety. C. C. 2106; 
15 An. 595. 

8. No one can claim indemnity for a loss which he has brought on himself by his own fault, 


St. M. Bérault, E. D. White and Geo. L. Bright for Defendants and 
Appellees : . 


1. The counsel for the plaintiff labors to show that his action is one ex contractu, not 
ex delicto, 

Reply. Itis unnecessary to give itaname. It is not necessary that it should be one or the 
other. Such actions partake so much of both, that they can be instituted on the state- 
ment of facts from which the action arises. 

Cooley on Torts, p. 90, says: “ Indeed, in many cases, an action as for a tort, or an action as 
for a breach of contract, may be brought by the same party on the same state of facts." 

We relieve the plaintiff from the necessity of determining whether his action is ex contractu 
or ex delicto. 

Our defense is, that he has destroyed his cause of action, by the allegation that he has can- 
celled the bond of Morris and released his securities. ; 

He labors to show that Legendre, the sureties of Legendre, Morris, and the securities of 
Morris, are not liable in aolido. 

Reply. Solidarity arises from contract, and the plaintiff has alleged, in his petition, that they 
were his debtors in solido. For the purpose of this exception, the allegations of the peti- 
tion must be taken as true. We quote from his petition, ‘for which said sum said Morris 
and the sureties on his bond, as said paying teller, and said George Legendre, and the 
sureties on his bond, as bookkeeper and clerk, aforesaid, became justly liable to your peti- 
tioners in solido.” 

The plaintiff is irremediably bound by that allegation, which makes all the parties his debtors 
in solido. 

‘We aay he has destroyed his cause of action by the allegation, ‘that two of the sureties on 
the said bond of said Morris, to-wit: John B. Couret and Samuel Boyd, paid to petitioner 
$10,000 of the said $15,000, in order to effect their release and discharge as sureties on said 
bond.” Having first alleged that all the parties were his debtors in solido, he now says 
that he has discharged two of them. 

What is the effect of discharging two of them? We answer, the discharge of all. 

The petition shows, that the debt is the whole debt of Morris, as between the parties. It does 
not show that when the plaintiff discharged two, he made any reservation of right against 
the others. 

C. C. 2203. The remission or conventional discharge, in favor of one of the co-debtors in solido, 
discharges all the others, unless the creditor has expressly reserved his right against the 
latter. 

In Irwin vs. Scribner, 15 An. 583, the Court held: Those who commit torts, or assist or encour- 
age others in so doing, are bound in solido for the damage occasioned by the trespass ; the 
release of one of several debtors in solido, in an obligation arising from a trespass, operates 
the extinguishment of the debt as to the remaining co-debtors, unless the creditor has ex- 
pressly reserved his right against the other debtors in solido. The same thing was held 
in Lynch vs. Leathers, 17 An. 118; Baldwin vs. Gray, 4. N. S. 192. 

“ La remise que le créancier fait pour éteindre la dette en total alors méme qu'elle n'a été faite 
qu’a l'un des debiteurs les libére tous.” 4 Mare. p. 475, Art. 1808. 

2. But suppose the plaintiff wishes to withdraw the allegation of solidarity made in his peti- 
tion, which we think he cannot do, for healleges that the parties bound themselves to him 
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in solido. Then we say Morris and Legendre were liable, in golido, for the money, for a 
tort. Morris took the money, and Legendre concealed the fact from the Bank. As 
between Morris and Legendre, because the affairs fur which the debt had been contracted, 
in solido, concerned only Morris; he, Morris, is liable for the whole debt towards Le- 
gendre. Legendre is to be considered only as his surety. C. C. 2106. 

» have said that Legendre and Morris were liable to the Bank in solido. These defendants 
were the sureties of Legendre, to secure the debt which was primarily that of Morris, and 
as is alleged in the petition, concerned only Morris, for he alone is alleged to have taken 
the money. The Bank had the bond of Morris, ample and sufficient security. We con- 
tend, and we contend for this, without any reference to the law of legal subrogation, that 
inasmuch as the Bank has made its loss a voluntary loss, and has cancelled the securities 
that it held for the debt, it cannot proceed either against Legendre or his sureties. Sup- 
pose the Bank had had $20,000 instead of the bond, could the Bank surrender them to 
Morris and his sureties, and then proceed against Legendre and his sureties ? 

The Bank, in the petition, says thedebt is wholly that of Morris; that Morris took the money ; 
that Legendre took no part of it; his liability is claimed because he concealed the fact 
from the Bank. 

Story Eq. Jur. §499,says: The general principle that the surety, upon payment of the debt, 
is entitled to be subrogated to all the rights of the creditor is extensively discussed, and 
fully maintained by the New York Court of Appeals. This was where the creditor held 
a chattel mortage as collateral security, for a debt for the payment of which the plaintiff 
stood as security, and after paying the debt, the court held he was entitled to stand in the 
place of the creditor in all respects, as to the chattel mortgage, and enforce it to the same 
extent, and in the same mode he might have done. * * Each surety is entitled to 
the benefit of all the securities held, either by the creditor, or by the other sureties. 
§ 500: Upon this subject, a far more liberal and comprehensive doctrine pervades the 
Roman law. Not only is the surety by that law entitled, in such case, to the benefit of all 
collateral securities taken by the creditor, but he is alsoentitled to be substituted as to the 
very debt itself, to the creditor, by way of cession or.assignment. And upon such cession 
or assignment, upon payment of the debt by the security, the debt is in favor of the 
surety, treated not so much, as paid, as sold; not as extinguished, but as transferred, 
with all its original obligatory force against the principal. § 502: The same doctrine has 
been in some measure transfused into the English law in an analogous form, not indeed, 
by requiring an assignment or cession of the debt to be made; but by putting the surety 
paying the debt, under some circumstances in the place of the creditor. And if the cred- 
itor should knowingly have done any act to deprive the surety of this benefit, the surety, 
as against him, would be entitled by the same equity as if the act had not been done. 

In Renegar vs. Thompson, 1 Lea. Tenn. 457, it was held, if a creditor has taken a mortgage 
from the principal debtor, sufficient to secure the debt, makes an agreement to abandon 
the mortgage, the surety is discharged and may make defense at law. 

Tn Darby and Tremoulet vs. Fusilier, 21 An. 636, the Court held, the failure of the merchants 
to exact payment for their advances, when they had funds sufficient on hand from the 
proceeds of the crop, discharged the mortgage given by a third person to secure the ad- 
vances. 

In Hill & Co. vs. Bourcier, 29 An. 844, the Court held, if any of the securities by which the 
debt is secured, are lost by the fault of the creditor, the surety is discharged to the extent 
of their value. 


~ 


Ww 


- 


2 An. 428, Saulet vs. Trepagnier: a surety is entitled to the benefit of all the securities in the 
hands of the creditor, and if any of them be lost by his wilful neglect or want of due dil- 
igence, the surety is, to that extent, discharged. 

5 Rob. 213, Penn vs. Collins, where the lessors of property, having sued the lessees for the 
rent due, and to become due, under the contract, and caused property, on which they had 
the lessor's privilege, to be seized to an amount equal to the rent due, and to become due, 
abandon the seizure without a trial, the securities of the lessees will be discharged. 
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Price vs. Trasdell, 28 N. J. Eq. 200; U.S. Dig. N.S Vol 9, p. 613: We take the rule to be, 
that when two persons are bound toa third for the same debt, a right of subrogation 
thereto, and of recourse for the amount paid, upon his co-obligor, any contract between 
the creditor and the ultimate debtor, whereby delay is granted, or securities surrendered 
or diminished, will discharge the obligor entitled to such recourse and subrogation, if his 
consent be not obtained. The creditor in such case must maintain a position which will 
enable him to subrogate the party paying to all the original rights, privileges and actions 
incident to the debt. See also, 1 Rob. 301; 9 An. 497; Bayley on Bills, 357; Story on 
Notes, No. 544; 3 R. 299; Gay & Co, vs. Blanchard, 32 An. 497. 

Freoner vs. Yangling, 37 Md. 491; 4 U.S. Dig. N. S. p. 564, No 43: The surety may be exon- 
erated from liability to the extent to which he is prejudiced by the positive act of the 
creditor in parting with legal or equitable securities which the latter might have held for 
the benefit and protection of the surety, although he may not have known of the exist- 
ence of the securities held by the creditor or though they may have been taken subse- 
quently, to the date of the contract of suretyship. 

Boyd vs. McDonough, 39 How. N. Y. Pr. Rep. p. 389: The right of subrogation is recognize:l 
by courts of law, as well as courts of equity, and any act impairing or interfering with it, 
which would release the surety from liability in equity, will also relieve him in law. 

Succession of Daigle, 15 An. 594: Where two parties purchased together certain landed prop- 
erty, each one undivided half, and furnished for the price their joint and several promis- 
sory notes, secured by mortgage on the land purchased. Held, that these parties must be 
considered as purchasers and principal obligors, each for one-half only of the property 
purchased, and as sureties for each other matually as to the other half; and that, conse- 
quently, the purchase of one-half by the original vendor, from one of these purchasers, 
releases the remaining purchaser from his obligation as surety, as it renders impossible 
that subrogation to which he would be entitled under Articles 2157 and 3030, C. C. 

Guild vs. Butler, 127 Mass. 386; XI U.S. Dig. p. 716: A surety is entitled in equity to the 
benefit of any collateral security received by the creditor from the principal debtor; and 
if the creditor, knowing the relation between the debtors, surrenders part of such secu- 
rity without the consent of the surety, the surety is exonerated to the amount surren- 
dered. 

The proof that the Bank cancelled the security it held for the debt is to be found in the peti- 
tion, which alleges that on or about the 17th of May, 1882, two of the sureties on said 
bond of said Morris, to-wit: John B. Couret and Samuel Boyd, paid to petitioner $10,000 
of the said $15,000, in order to effect their release and discharge as sureties on said bond, 
thus leaving a balance of $5,000, still due and unpaid of said $15,000. 

And in the further allegation in the petition, that the Bank released the sureties of Morris on 
a previous bond, which sureties the Bank alleges were liable for the debt. 

We respectfully submit we have shown : 

1. That the remission or conventional discharge in favor of one of the co-debtors in solide, 
discharges all the others, unless the creditor has expressly reserved his right against the 
others. 

That a surety is entitled to all the securities that the creditor held for the debt, and if he 
destroys any, the surety is relieved to the extent of the security destroyed. 
That the loss of the Bank is a voluntary loss, and the Bank can have no action for it. 


On MOTION TO DIsMIss. 


The opinion of the Court was delivered by 

Topp, J. The motion to dismiss is on the following grounds: 

1. That it does not appear that any order granting an appeal was 
entered on the minutes of the court.” 
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It does not so appear in the original record, but by means of a cer- 
tiorari the record was corrected, and it now appears that the entry was 
properly and seasonably made. 

2. That the defendant had abandoned his appeal by not filing his 
transcript in this Court within three judicial days from the Ist Monday 
of November.” 

The judgment appealed from was rendered in the District Court on 
the Ist of July, 1881. On the next day, plaintiff and appellant moved 
for an appeal, and on the same day an order of appeal was rendered 
and the appeal bond filed. By this order the appeal was made return- 
able on the — day of November, 1881, the day not being fixed in the 
order by the Judge granting it. 

The transcript was not filed in this Court on the Ist of November, 
nor within three judicial days thereafter, but on the fifteenth of that 
month, the plaintiff and appellant appeared in the court a qua, and 
suggesting that the order was defective on account of this omission, 
the Judge supplied the omission and named the 21st day of November 
as the return day, and the record was filed in this Court the same day 
the correction was made, (the 15th November, 1881). 

We think this was sufficient. This precise question arose in the 
ease of Laicher vs. The N. O. & J. R. R., 28 An. 320, from which we 
quote as follows: 

‘The plaintiff moves to dismiss the appeal because the transcript 
was not filed in this Court within three judicial days from the return 
day. 

“1t appears that on the 30th of December, 1872, the defendant filed 
a petition for an appeal, and the Judge, in granting the order, omitted 
to fix the return day. Subsequently, to-wit: on the 8th of March, 
1873, he made an order fixing the return day on the 3d Monday of 
March, 1873, at which time the transcript was filed in this Court. 

‘The fault is not attributable to the appellant. It was an error of 
the Judge, and the appeal cannot be dismissed on account thereof.” 

This decision accords with the spirit of the Act of 1°39, under the 
liberal policy of which an appellant was relieved of all irregularities 
in the proceedings relating to the appeal, not attributable to his fault, 
and has prompted the Courts, in all cases of doubt on this point, to 
give to the appellant the benefit of such doubt. It may be that this 
principle has been extended so far that, as argued by the appellee’s 
counsel, had the transcript been filed in this Court on or before the re- 
turn day, with the omission as to the return day unsupplied, the 
appeal would not have been dismissed. But it by no means follows 
from this, that the appellant, failing to take such risk, prefers to have 
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the correction made, and files his transcript in this Court on or before 
the day actually named and fixed by the Judge, loses his right to 
appeal. Whatever may be the irregularity of the proceeding, the 
primary cause of it was the fault or omission of the Judge, for which 
the appellant should not be punished. 

3. That the appellants have not been cited to answer the appeal.” 

The order of appeal was rendered in open court, and when an ap- 
peal is thus taken, no citation is necessary. The subsequent order 
tixing the day was not a new order of appeal, but merely a correction 
of the previous order, a perfecting of an existing appeal, and no cita- 
tion was required. This distinguishes this case from that of Fournet 
vs. Van Wickle, cited, which merely determined that an appeal taken 
in open court, defective because the amount of the bond was not fixed 
by the Judge, could not be perfected by an order rendered in cham- 
bers, on the petition of the appellant. 

For these reasons the motion to dismiss is denied. 


ON THE MrrITs. 
The opinion of the Court was delivered by 
FENNER, J. This appeal being taken from a judgment sustaining an 


exception of no cause of action, it is necessary to state succinctly, but 
fully, the allegations of the petition. They are: that the defendants, 
George Legendre, Bright, and the succession of Emile Legendre, are 
indebted, in solido, in the sum of $5,000, as principal and sureties on 
the bond of George Legendre, given for the faithful performance of his 
duties as bookkeeper and clerk of plaintiff; that during the term of 
said Legendre’s employment, one Felix Morris was in the employ of 
plaintiff as paying teller, who had also furnished bond with sureties ; 
that said Morris embezzled $15,000 of plaintiff’s money; that Le- 
gendre, in gross violation of his duties, knowingly encouraged, con- 
nived at and concealed the wrongful acts of said Morris, thereby in- 
ducing plaintiff to retain the latter, and enabling him successfully to 
embezzle the money ; that, by reason of the breach of the conditions 
of their respective bonds, “the said Morris and the sureties on his bond 
as paying teller, and the said George Legendre and the sureties on his bond 
as bookkeeper and clerk aforesaid, became justly liable to your petitioner 
tn solido,” for the loss and damage aforesaid, viz., $15,000; that said 
Morris having died, two of the sureties on his bond “ paid to petitioner 
$10,000, in order to effect their release and discharge as sureties on said 
bond,” leaving a balance of $5,000 due, for which “the succession of 
said Morris and the said Legendre, and his said surety, Geo. L. 
Bright, and the succession of his other surety, Emile Legendre, are 
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liable in solido to petitioner,” and judgment is accordingly asked 
against Legendre and his sureties in solido. 
The grounds upon which the exception of no cause of action is 


based, are: 

1. That it being alleged in the petition that Legendre and his sure- 
ties, and Morris and his sureties, are all debtors in solido, the admitted 
conventional discharge of two of them, under C. C. 2203, “ discharges 
all the others, unless the creditor has expressly reserved his right 
against the latter,” which last reservation is not alleged. 

We are not disposed to give the effect claimed by exceptors to the 
allegations of solidarity contained in the petition. 

That document clearly and distinctly sets forth the facts upon which 
the liability of defendants is based. Those facts are, that Morris and 
Legendre had each given separate bonds with distinct sureties for the 
faithful performance of the duties of their respective employments ; 
that Morris had broken the conditions of his bond by embezzling 
$15,000; that Legendre had broken the conditions of his bond by 
wrongful and undutiful acts of connivance and concealment, without 
which the loss occasioned to the Bank would not have occurred. 

From these facts it sufficiently appears that, if proved, the Bank had 
suffered a loss, for which Legendre and his surities were liable in solido ; 
and for which Morris and his surities were also liable in solido; and for 
which, perhaps, Morris and Legendre, individually, as co-trespasers, 
were also liable tx solido; thus presenting three groups of solidary 
obligations for the same object, but each having a different juridical 
cause, 

The cause of the first group was the breach of the condition of 
Legendre’s bond; of the second, the breach of the condition of Morris’ 
bond; of the third, the co-trespass of Morris and Legendre. 

In drawing | his petition, plaintiff was not writing a juristic treatise, 
and, in affirming the solidary liability of all these parties for the loss, 
he was not required to define nicely their relations to each other in re- 
spect to that solidarity. The sufficient and obvious purpose of the 
allegation was to charge that each and every one of the persons named 
was responsible for the whole debt. From the facts set forth in the 
petition, it is clear that the relation of solidary obligors inter sese did 
not exist between the discharged sureties of Morris and the defendants. 
A reasonable construction of plaintiff’s averments touching solidarity 
absolves him from the intention of asserting so palpable an error. 
Even if he had done so, it would be merely an erroneous legal conclu- 
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sion, which could not, under an exception of no cause of action, oper- 
ate to destroy a liability resulting from the facts charged. 

2. It is next urged that, inasmuch as it appears from the petition 
that Morris was the sole beneficiary of the embezzlement, he was pri- 
marily liable for its restitution; that if Legendre and his sureties 
should be compelled to pay any portion of said loss, they would be 
entitled to legal subrogation to the rights and actions of the Bank 
against Morris and his sureties; and that, therefore, the conventional 
discharge of Morris’ sureties having rendered impossible legal subro- 
gation to the Bank’s- rights against them, the Bank’s recourse on the 
defendants is destroyed. 

No nice analysis of the juridical elements of the various obligations 
of these parties and their relations to each other, is necessary to demon- 
strate the fallacy of this position. The spectacle of Legendre, a co- 
trespasser, seeking to recover from the innocent sureties of Morris, 
what he had paid in reimbursement of a loss occasioned by his own 
fault, would be equally shocking to legal principles and to common 
sense. Nor would the sureties of Legendre stand in better case, 
although themselvesinnocent. By paying the debt of their principal, 
they would only succeed to those rights and actions, whether of subro- 
gation or other, which he wonld have been entitled to, had he paid 
himself. Rev. C. C. 2161, No. 3. 

The debt which they would have paid would have been a debt aris- 
ing from the breach of their contractual obligation to respond for any 
damage occasioned by the undutiful conduct of Legendre. The sure- 
ties of Morris were not parties to that contract and were not bound 
‘‘ for or with” them for the faithful and dutiful conduct of Legendre. 

3. It is finally claimed that, on payment of the loss, Legendre, and 
consequently his sureties would, at all events, be entitled to subroga- 
tion to the Bank’s rights against the co-trespasser, Morris, who was 
in greater fault, and the sole beneficiary of the trespass; that the 
discharge of the sureties operated the discharge of Morris also, because 
he and his sureties, though bearing to each other the relation of prin- 
cipal and sureties, were, as to the Bank, by the terms of the bond, 
solidary obligors. 

Waiving the questions as to whether one co-trespasser can claim 
contribution from the other, and whether, if it exists, such right arises 
through any process of subrogation, it is a sufficient answer to this 
proposition that, from the petition, it does not appear that Morris has 
been discharged. The petition asserts his continued liability, which 
negates the idea of his conventional discharge. Exceptors, however, 
claim that he is discharged by operation of law, by reason of the 
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conventional discharge of his sureties, who had bound themselves 
in solido with him. 

This contention is based on Articles 2203 and 3045 of the Rev. 
Civil Code, the first of which declares that “ the remission or conven- 
tional discharge in favor of one of the co-debtors in solido discharges 
all the others, unless the creditor has expressly reserved his right 
against the latter ;” and the other provides : 

“ The obligation of the surety towards the creditor is to pay him in 
case the debtor should not himself satisfy the debt; and the property 
of such debtor is to be previously discussed or seized, unless the 
security should have renounced the plea of discussion, or should be 
bound in solido jointly with the debtor, in which case the effects of 
his engagement are to be regulated by the same principles which have 
been established for debtors in solido.” 


The construction contended for, that the discharge of the surety 
who has bound himself in solido with the principal, operates the latter’s 
discharge, would be a “sticking in the back,” which could not be 
countenanced, even if it were not, otherwise, entirely unfounded. 

The Section of the Code in which Article 3045 is found, treats of 
the ‘effects of suretyship between the creditor and the surety,” and 


regulates the mode in which, and the conditions under which, the 
creditor may enforce his recourse against the surety, including the 
privileges of discussion and division and other provisions in the 
surety’s interest. The plain meaning of Art. 3045 is, that when the 
surety has bound himself in solido with the debtor, he shall not be 
entitled to these privileges and benefits, but that, so far as concerns 
the rights of the creditor, the effects of his engagement shall be regu- 
lated by the principles applicable to debtors in solido. 

As between the principal and surety, however, it is admitted on all 
hands that their relations remain the same. 

From this relation springs the principle that the discharge of the 
principal debtor discharges the surety, but the discharge of the surety 
does not discharge the principal. Rev. C. C. 2205. Why? Because, 
from the nature of this relation, the surety who pays is entitled to 
subrogation to the rights of the creditor agaiust the principal, while 
the principal who pays has no such right against the surety. 

Authority in support of exceptors’ proposition on this subject is 
not, and we confidently believe cannot be, produced. 

Holding, therefore, Ist, that Morris has not been discharged, and, 
therefore, that defendants’ recourse upon him, whatever it may be, is 
preserved in tact; 2d, that the discharge of the sureties on the bond 
of Morris has no legal effect upon the rights of defendants for want of 
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any vinculum juris between them and said sureties, we conclude that 
the exception of no cause of action was improperly maintained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the excep- 
tions of defendants be overruled, and the case be remanded to the 
lower court, to be proceeded with according to law; appellees to pay 
costs in both Courts. 

Poché, J., takes no part in this case. 

Rehearing refused. 








No. 8705. 
OscaR CZARNOWSKI Vs. THE SUCCESSION OF MICHAEL ZEYER. 


A graduate in medicine from the University of this State is not required to make and record 
an affidavit of having received his degree in order to enable him to sue for his fees. The 
statute upon that subject applies only to those whose diplomas are from other institutions 

The charges of a physician for services cannot be determined solely upon the basis of skill. 
The amount of the patient's estate, and his conséquent ability to pay, also enter into the 
calculation and influence it. 


PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Hahn, J. 


Chas. S. Rice, Alfred E. Billings and H. Heidenheim for Plaintiff and 
Appellant. 


R. Shackelford for Defendant and Appellee. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff sues upon a medical bill of $2,500. An 
exception was made to his right to recover, because he had not made 
affidavit that he had received the degree of doctor of medicine, and 
recorded the same. He was graduated from the medical college of the 
University of this State. 

An Act of 1855, re-enacting one of earlier date, authorizes one who has 
received the degree of doctor of medicine at that University to practice 
physic and surgery in this State. 

In 1861 a law was passed that no one should be allowed to practice 
medicine without making affidavit of his having received his degree 
from a regular institution, which he was compelled to designate, which 
affidavit was to be transmitted to the parish recorder, and be recorded 
by him. The penalty for failure to do this is inablity to collect fees or 
charges by legal process. Rev. Stats. Secs. 2677-9. 
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The several Acts relating to physicians were reprodaced in the revisal 
of 1370, the Act of 1855 therein appearing as Sec. 2634. 

We construe these Acts together and as a whole, and we take them 
to mean that one graduated from our own University may practice 
without other act than receiving his diploma, while those who have 
diplomas from other schools must make affidavit as required by the 
statute already cited. No doubt the graduation from our own Univer- 
sity was considered as a fact more within the ordinary cognisance of 
our own people than a graduation from a school outside the State, and 
therefore less needed to be verified by a sworn statement. Probably 
too there was some thought of a discrimination in favor of our own 
institution, which is neither improper nor unreasonable. 

The exception was properly overruled. 

The services were rendered to Michael Zeyer. He had stricture of 
the cesophagus, probably cancerous in its nature. He could not be fed 
through the mouth. Artificial means had to be resorted to, to dilate 
the passage through which food was conveyed into the stomach. The 
plaintiff accomplished it by inserting a flexible tube through which 
liquid nourishment was given him. It was temporary relief only. 
Finally that failed. The stricture became so complete and the wso- 
phagus so rigid, that nourishment by the mouth had to cease. Ene- 
mas would not answer as a substitute. The man was in danger of star- 
vation. Food around and before him in abundance, and no power to 
appropriate it—a modern Tantalus sitting on his own hearth-stone. 

The physician determined to perform the operation of gastrotomy. 
This was difficult and dangerous. Two successive incisions were made, 
by the last of which an aperture was made to the stomach, through 
which food was injected. The first incision was made December 8th, 
the patient having been under the plaintiff’s care since Oct. 30th. The 
man survived until December 29th. 

It seems this surgery has not often been attempted, but it has some- 
times been done successfully. Vehement asseverations of malpractice 
are made by the widow, who is the defendant as representative of her 
husband’s succession. They are not well founded. Several physicians, 
as witnesses, do not sustain them. 

The charge for the services is amply sustained by the testimony of 
these physicians. Some of them think it very moderate. We cannot 
take their estimate as an absolute guide. Suc. Duclos, XI Ann. 406. 
It includes fees for daily services from Oct. 30th to Dec. 8th at the ° 
plaintiff’s office, for daily visits from then to the 29th at the patient’s 
house across the river, and for the surgical operation. 

There was an attempt to prove that Zeyer consented to submit to 
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the operation upon the plaintiff’s assurance that it would prolong his 
life from two to five years. It must have been apparent to every one 
but the patient that his days were numbered. Death was not far oft, 
but to him its horror was inteusified by the lingering agony of the slow 
approach to it. He had not the courage to die of starvation. The 
surgical operation promised relief, and if not that, death under the 
knife was infinitely more welcome than by the throes of a stomach 
gnawed by unappeasable hunger. That torture is torment so great, 
that the ingenuity of a god could invent no greater, typefying it by a 
vulture ever devouring the vitals of Prometheus. 

The patient did not require the persuasion. He was told the danger, 
and he prepared for the worst. He made his will, and submitted his 
body to the operation. The surgeon should be paid, but the charge is 
disproportionate to the man’s estate and condition in life. His estate 
is inventoried at $8,705. 

The lower court allowed five hundred dollars. We increase it to one 
thousand dollars. 

It is therefore ordered and decreed that the judgment of the lower 
court is amended by increasing the sum therein mentioned to one 
thousand dollars, and as thus amended that it is affirmed. 

Rehearing refused. 








No. 8775. 
Peter CaLLERY vs. NEW ORLEANS WATER Works COMPANY. 


Where a contract is made with the City Waterworks Company to procure water from the 
pipes and fire-plugs of the Company for a stipulated price, for the purpose of watering 
and sprinkling the streets, the party complying with his contract may prohibit the 
Company and its officers and employees frem any interference with his business under 
the contract, and from any act to hinder or disturb him in using or procuring the required 

* quantity from the water pipes, for the aforesaid purpose. The contract was a legal one 
and may be enforced. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


J. O. Nixon, Jr. for Plaintiff and Appellee : 


An injunction may issue to compel the doing of an act as well as to restrain from doing an 
act. 7 An. 442; 14 An. 281; 2N.S. 501; 18 An. 242; C. P. 296, 298. 

In all cases where the obligor is capable of performing the contract, the obligee has his op- 
tion, either to sue for damages or to enforce the specific performance, and he may sue for 
damages already due, and for the specific performance in the future. C. C. 1926, 1927. 

Under its charter the defendant is bound to furnish water to the inhabitants of New Orleans 
for the purpose of sprinkling and watering the streets. Act of April 1, 1833, Sec. 38; 
Act No. 33 of extra session of 1877, Section 11. 
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' The City of New Orleans, baving expressly, by ordinance autborized any of its inhabitants 
to water the streets in front of their respective properties, has thus delegated to the in- 
habitants whatever rights it has in its corporate capacity, to obtain water from the Water 
Works Company for that purpose. Ordinances Nos. 1135, 1155. 

This Court will not take notice of ordinances of the City of New Orleans, unless offered in 
evidence and proved. 7 An. 495; 9 An 562; 14 An. 303. 


Albert Voorhies, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. Plaintiff avers that his business is that of ‘‘ watering and 
sprinkling certain streets in this city, for which he is paid a compen- 
sation by residents on such streets ;” that he can carry on his business 
only with the use of the water, distributed throughout the city by de- 
fendant Company through its pipes; and “ that he made a contract 
with the said Company, through its then president, E. Toby, Esq., in 
or about the month of April, 1882, for the use of such water as he 
might use in said business, to be taken from the plugs of said Company, 
at the rate of one and a half dollars per month for each square watered.” 

He complains that, although he has complied with his obligations, 
he was notified on or about the 19th October, 1882, that he could not 
be supplied with water after November lat, 1882; ‘ that there was no 
reason for the said notice ; that the said Company has refused to allow 
him to continue said contract, or to draw water from its plugs for use 
in his said business.” 

Plaintiff claims, beside, that he has the right, “as an inhabitant of 
New Orleans, to the use of the water furnished by said Company, on 
paying a fair price therefor, and on complying with the reasonable 
regulations of said Company.” 

He prays for an injunction prohibiting and restraining the defendant 
Company from interfering with, hindering him or obstructing him in 
the use of the water brought by said Company through its pipes and 
plugs, in such quantities as may be sufficient for him to use in the con- 
duct of his business in sprinkling and watering certain streets in this 
city. 

The defendant excepted, on the ground that the petition disclosed 
no cause of action, and moved to dissolve the injunction, because the 
act prohibited could not work an irreparable injury. These exceptions 
having been overruled, he answered by a general denial, and appeals 
from a judgment against him perpetuating the injunction. 

The contract set out in the petition is established by the testimony 
of the plaintiff and that of Mr. Toby, who, at the time of the contract, 
was president and superintendent of the Waterworks Company. 
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Plaintiff entered upon the work provided by the contract, paid 
his dues regularly to the Company, invested some $600 in carts, ete., 
necessary to conduct the business, and continued therein until about 
the 19th of October, 1882, when he received a uotice from the Com- 
pany that he would not be allowed the use of the water after the Ist of 
November next ensuing. 

The tullowing ordinances were offered in evidence, under authority 
of which the contract is claimed to have been made: 

Orb. 1135. That merchants, storekeepers and all other persons in 
this city be, and they are hereby authorized to have the street in front 
of their property or stores watered, provided the same be done at 
their expense. 

Orb. 1153. Whereas property holders and taxpayers residing on and 
dving business in many of the principal streets of the city have peti- 
tioned both boards of aldermen, praying that the sprinkling of said 
streets, by means of watering carts, may be continued, thus preventing 
the loss of thousands of dollars of goods monthly ; therefore, 

Resolved, That Ordinance No, 5071, approved April 5th, 1860, pro- 
hibiting the watering of streets, be and the same is hereby repealed. 

There seems to have been no limitation as to the duration of the 
contract, but according to the evidence, plaintiff could exercise the 
privileges granted under it, so long as he paid his monthly bills. 

The facts stated do not seem to be disputed, but the contention is 
that the engagemeut only continued from month to month, and that 
the Company could end it any time by seasonable notice, and that an 
injunction could not lie in such a case. 

The contract, though a verbal one, was made with one who, at the 
time, was the legal representative of the Company, and it was unlim- 
ited, as stated, as to the term of the engagement; and in the absence 
of any restriction by ordinance or otherwise on the president or other 
officer of the Company to grant the privileges claimed by plaintiff, we 
must presume that this officer had full authority therefor, and that the 
contract was entirely legitimate and binding. 

We would not be understood as holding, that a contract of this na- 
ture could be continued indefinitely, but only that it was not in the 
power of the corporation to end it in this case, under the circum- 
stances indicated and at the time and in manner shown. 

The plaintiff had the legal right to use the water from the pipes and 
fire plugs in his business, in the manner and to the extent and for the 
purposes contemplated by the contract, and we can see no reason why 
he could not prevent the threatened invasion of his rights under such 
contract, and the stoppage of his water supply by an injunction. 
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It was not in our view to compel the Company to doan act, but to 
refrain from an interference with or doing something to the prejudice 
of the plaintiff, and in contravention of a legal engagement. 

An injunction properly lies for such a purpose and in such a case. 
C. P. 298; McDonogh vs. Calloway, 7 R. 442; Dudley vs. Tilton, 14 
An. 281. 

We think the judgment appealed from was correct; and it is, 
therefore, affirmed with costs. 

Rehearing refused. 








No. 8074. 


Wipvow J. C. DE St. Romes vs. HER CREDITORS. 


On an application for respite the usual order staying proceedings against person and property 
is lawful and competent 

The court granting such order has power to enforce it, and to annul and set aside acts done 
in violation thereof. 

The privileged creditors who, under Art. 3095 C. C., are excepted from the operation of res- 
pite proceedings, are those whose privileges result from the nature of their debts. It 
does not include privileges resulting merely from seizure. 24 An. 359. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Houston, J. 


H. D. Ogden for Opponent and Appellant. 


Chas. Louque for Appellee. 


The opinion of the Court was delivered by 

FENNER, J. Under a judgment against plaintiff, opponent had 
issued a writ of fi. fa. and had seized and advertised for sale certain 
property belonging to her. Pending the advertisement, plaintiff made 
application for a respite, in due form of law, and to a competent court, 
and obtained an order calling a meeting of her creditors before A. 
Abat, Notary, to be held on August 2d, 1875, and directing that “ in 
the meantime, all judicial proceedings against her person and property 
be stayed.” 

Notice of this order was duly given to opponent and to the sheriff ; 
but, notwithstanding the same, they proceeded with the execution and 
sale, and the property was, on August 3d, 1875, adjudicated to 
opponent. 

Thereupon a rule was taken in the respite proceeding on the sheriff 


and the opponent to show cause why the former should not be pun- 
101 
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ished for contempt, and why the adjudication should not be declared 
null and void. 

The proceeding for contempt was abandoned. The opponent took 
no exception to the form of proceeding, but appeared and answered 
the rule. 

After trial, judgment was rendered making the rule absolute so far | 
as to decree the adjudication to be null and void, and to prohibit the 
sheriff from passing title thereunder. 

We may summarize and dispose of the defenses as follows: 

1. Itis said that the stay of proceedings “in the meantime,” ex- 
tended only to the date fixed for the meeting and had, therefore, 
expired when the sale was made. We are very clear that the words 
* “in the meantime” meant, during the pendency of the respite 
proceedings. 

2. It is claimed that the action of the notary in not holding the 
meeting on the day fixed, and in illegally postponing the same for 
twenty-nine days, in violation of C. C. Art. 3090, ipso facto nullified 
and avoided the proceeding for respite. We are at a loss to under- 
stand how any act of the notary could annul an order of the court. 
Notwithstanding the positive assertion of counsel to that effect, we 
have scoured the record in vain to find any evidence that the post- 
ponement was the act of plaintiff. 

3. It is urged that a sale under execution can be stayed only by 
injunction. Such is the general rule; but the stay of proceedings 
ordered on application for respite is a lawful order, and is, in every 
respect, the equivalent of an injunction. 

4. That the adjudication, having been made, passed a title which 
could only be attacked by direct action. A court is vested with power 
to enforce all orders which it has authority to make. Where it pos- 
sesses and has exercised authority to prevent an act, it has the correl- 
ative authority to undo and set aside the act done in defiance of its 
lawful order. 

5. The most serious question in the case is whether opponent was 
bound by the respite proceeding under Art. 3095 C. C., which declares 
that “ the following classes of persons cannot be compelled to enter 
into any contract of respite: privileged creditors of what nature soever 
their privileges may be. * * * Therefore, the privileged credi- 
tors cannot be deprived by any respite of the right of seizing the prop- 
erty on which they have a privilege.” 

Opponent contends that his seizure before the respite conferred a 
privilege on the property seized, under C. P. Art. 722, which exempted 
him from the operation of the respite proceeding. 
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If the question were an open one, it would not be free from diffi- 
culty. But it was long since held that the Art. 3095 C. C. referred 
only to privileges resulting from the nature of the debt and not toa 
privilege resulting from mere seizure of property, the Court saying, in 
substance, that the last phrase of the Article giving “the right of 
seizing the property on which they have a privilege,” indicates the 
legislative reference to privileges existing before, and independent of, 
seizure. Huppenbauer vs. Durlin, 24 An. 359. 

In a very ancient case it had been held that an order to stay pro- 
ceedings operated to stay even the sale of property which had been 
decreed by a competent court before the order; and that the sale 
made in violation thereof was null and void. Bermudez vs. Irion, 3 
Mart. 39. 

This disposes of the case. We have no concern with the result of 
the respite proceedings. The adjudication was made in violation of 
the prohibitory order of a competent court, and was null and void, 
and properly set aside. 

Judgment affirmed. 








No. 8242. 
UNDERWRITERS’ WRECKING COMPANY vs. THE BOARD OF 
UNDERWRITERS ET ALS. 


An agent or debtor who is instructed by his principal or creditor to remit, without indicating 
any particular mode of remittance, and who does remit in the customary mode, is not 
responsible further. 

If the same care, prudence, and judgment is exercised in purchasing a Bill of Exchange for 
& remittance, as # prudent business man uses in the conduct of his own affairs, the 
unexpected failure of the banking house drawing the Bill, before it can be presented, will 
entail no responsibility on the purchaser of the Bill. 

The payee of a bill is estopped from holding its agents or debtor, who purchased it under 
instructions, responsible, after he has elected to treat the bill as his own and received a 
dividend upon it. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. e 


Singleton & Browne for Plaintiff and Appellee. 


Leovy & Kruttschnitt, H. C. Miller, T. Gilmore & Sons, and Merrick, 
Foster & Merrick for Defendants and Appellants. 


The opinion of the Court was delivered by 
ManninG, J. The plaintiff claims a solidary judgment against the 
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Board of Underwriters, and thirteen insurance companies composing 
that Board, for $7,381.35 with interest, for salvage of the cargo of 
the Steamboat “ Golden Rule.” 

The allegations are that these insurance companies united in estab- 
lishing the association known as the Board of Underwriters, whose 
duties are to do whatever is necessary to save property insured 
by any of the companies, and to dispose of it when saved for their 
interest—that some of the companies were insurers upon the cargo of 
the ‘‘ Golden Rule,” a steamboat which was lost, and that the plaintiff 
was the salvor of part of it, and consigned it to the defendant Board, 
who sold it, and for payment of plaintiff’s salvage remitted to it a 
cheque of Pike, Brother & Co. on the Hanover National Bank of New 
York for $9,227.01 to the order of George W. Neare, which was pre- 
sented, payment demanded and refused, and protest and notice duly 
made, and that afterwards the drawers paid twenty per cent. of this 
cheque, and this suit is for the residue. 

The answer denies that the Board of Underwriters is a corporation, 
or judicial person of any sort, but avers that it is an association formed 
by insurers to prevent or lessen the losses from river or marine acci- 
dents or other causes, and that when the Golden Rule was wrecked, 
George W. Neare, an agent of the plaintiff, went to the wreck, super- 
intended the salvage services, shipped the property that was saved, 
and drew upon the proceeds, and that finally upon striking the balance 
of all salvages up to October 17, 1877, the remittance was made to Neare 
for the sum-due the plaintiff—that the remittance was made at plain- 
tiff’s request, no special manner having been designated, and in the 
customary manner. A bill of Pike, Brother & Co., a banking house 
in good repute in New Orleans, on a Bank of New York, was bought, 
which bill was received by the plaintiff, and a portion thereof collected 
by it, and afterwards the plaintiff receipted in full for the balance of 
salvage due it by the Board of Underwriters without any reservation 
as to this draft. 

Pike, Brother & Co. failed October 19th, while their cheque on the 
New York Bank was en route. 

The testimony satisfactorily establishes that Neare’s presence and 
services at the wreck was as agent of the plaintiff, that the saved 
property was shipped to this City to be sold for the parties in interest, 
and the plaintiff’s salvage was dependent upon and apportioned to the 
amount of the sale. The defendant Board did not occupy the position 
of debtor to the plaintiff, nor did the insurance companies. The cor- 
respondence of the parties shews that was the mutual understanding 
of the parties. 
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But if it were otherwise, and the relation of debtor and creditor 
existed between them, the salvage was due at New Orleans where the 
cargo was sent for sale. So far from demanding payment here, the 
plaintiff instructed the defendant to remit, and if in remitting the 
defendant observed the same care, diligence, and good judgment as in 
its own business, and the remittance was made in the customary man- 
ner, it was at the risk of the plaintiff. 

On October 17, 1877, when the Bill of Exchange was bought of Pike, 
Brother & Co., they were in good credit. No suspicion of their totter- 
ing condition was felt in commercial circles. The defendants’ faith 
in their solvency was as complete as at any time of their existence as 
a banking house. The defendant had a large sum of money in their 
hands at the time of their failure. The crash came two days after the 
purchase of the Bill. The remittance was made under instructions, 
without indicating any particular mode of remittance. It was made 
in the usual mode, and with the same care and diligence that a prudent 
business man exercises in his own affairs. No more can be expected, 
or is required, of the debtor, and having done that much, the defend- 
ant is discharged. Brooking vs. Wade, 3 Mart. N.S. 513; 1 Daniel 
Negot. Instr. 237. 

The plaintiff insists that the Bill, remitted to Neare and drawn in 
his favor, was without authority, Neare not being its agent. We have 
already stated that Neare was the agent of the plaintiff in saving the 
cargo. If not agent for the collection and receipt of the salvage money, 
the plaintiff treated the Bill as properly drawn by receiving twenty per 
cent. of its amount afterwards from the Banking House, collected for 
the plaintiff by the defendant. 

The plaintiff at first threatened to sue the defendant, but afterwards 
elected to treat the Bill as its property, and accepted a partial pay- 
ment from the drawers. The suit is only for the balance. The plain- 
tiff is thus estopped from holding the party who bought the bill for 
them, whether in buying he acted as agent or debtor. Bigelow’s 
Estoppel, 578 et seq. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, and that there be now judgment in favor 
of the defendants, rejecting the plaintiff’s demand, and for costs. 

Rehearing refused. 
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No. 8694. 


Mrs. Benoit JoLy, Wipow JoHn LupowiG, Now WIFE OF 
ANTHONY WEBER, Vs. ANTHONY WEBER, HER HUSBAND. 


Under the provisions of the Civil Code, Arts. 2387, 2391, the wife has the right of demanding 
the administration of her paraphernal property, previously confided to her husband, 
whenever she chooses, and this will include the restitution of the proceeds of such por- 
tions of her paraphernal property as may have been sold by the husband. 

This demand need not be predicated upon, or accompanied by, a demand for separation of 
property or dissolution of the community. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Lazarus, J. 


J.Q. A. Fellows, A. Voorhies and F. C. Zacharie for Plaintiff and 
Appellee: 


1. The wife who has left to her husband the administration of her paraphernal property, 
may afterwards withdraw it from him, and has a right of action against her husband for 
the restitution of her paraphernal effects and other fruits. C. C. 2387, 2391. 

The husband having taken charge of the administration of the paraphernal effects of the 
wife, under the appraisement made, when the same was adjudicated to her and having 
entered the same on his books at said appraised value, mixed these goods with the bal 
ance of the merchandise, and made the same the basis of his yearly inventories by which 
he determined the profits of his business, is concluded thereby. Bouligny vs. Fortier, 16 
An. 212. 

The husband is responsible to the wife for the amount of her paraphernal property alien- 
ated by him, and he may be condemned to reimburse its value. Bouligny vs. Fortier, 16 
An. 216; 17 An. 121; 9 An. 546; 4 R. 119; C. C. 2446; 3 Troplong, 1447; 5 Marcade, 1450. 


Alfred Grima and E. W. Huntington for Defendant and Appellant: 


The revenues of the paraphernal property of the wife, administered by the husband, 
belong to him as head of the community. R. C. C. 2386, 2402, 2404. 

In a suit by a wife to withdraw from her husband the administration of her paraphernal 

_property, no separation of property being prayed for, and no disorder of the husband's 
affairs being proved, no accounts are to be taken of the receipts and disbursements made 
during the community, and the community cannot be dissolved or liquidated. R.C.C. 
2385, 2387, 2425. ’ 

When a wife has caused to be adjudicated to her a stock of merchandise which was held 
in common between her and the minors of her first marriage, and there was a debt owing 
for the purchase price of the said stock, the second husband who administers the said 
property as the paraphernal property of his said wife, and sells the same according to its 
destination, has the right to apply the proceeds of the sale thereof to the payment of the 
debt owing for the purchase thereof by the said first husband. R. C. C. 2403; 6 An. 641; 
3 Troplong, Contrat de Mariage, §§ 1904, 2269. 

A stock of goods which is declared in & marriage contract to be brought in marriage by 
the wife, in the said contract, is dotal, and the wife cannot withdraw the administration 
thereof from her husband without a judgment of separation. R. C. C. 2338, 2347, 2349, 
2350; 18 An. 588; 9 An. 168. 

If the said stock is valued in the marriage contract without declaration that the estimated 
value of the same does not constitute a sale, the husband becomes the owner of such 
movable effects, and owes nothing but the estimated value of the same. R. C. C. 2354 
(2334), 
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The opinion of the Court was delivered by 

Pocueé, J. Plaintiff’s object in this suit is to be restored to the pos- 
session and administration of her paraphernal property. 

The main facts which underlie this controversy are stated in the 
opinion rendered in the case of Henry F. Ludowig et al. vs. Mrs. 
Benoit Ludowig Weber et al. (No. 8729). A few days before their 
marriage, the parties to this suit entered into a contract of marriage 
in which it was stipulated that there should be a community of acquets 
and gains between the future spouses, and that each spouse should 
pay his and her respective debts existing before the marriage. 

_The contract also showed that the future husband owned in stock 
in trade, cash and book accounts, the equivalent of eighteen thousand 
doilars. The condition of the wife’s property was defined in the fol- 
lowing article of the contract, which we transcribe in full: 

“The said Mrs. Benoit Joly, widow Ludowig, owns and brings in 
marriage as her paraphernal and extra-dotal property, her rights and 
interests in the community of acquets and gains which has existed 
between her and her late husband, whose succession is opened and in 
course of administration in the Second District Court for the Parish 
of Orleans, which rights and interests have not yet been liquidated 
and cannot be now precisely determined, but will be determined by 
the settlement of the succession of her said late husband and of the 
said community of acquets and gains, and besides her said rights yet 
unliquidated, she brings in marriage certain goods the value of which 
she appraises at the sum of ten thousand and ninety-five dollars and 
also a sum of two thousand five hundred dollars, consisting in book 
accounts considered good, and a further sum of two thousand dollars 
in United States currency, all of which the said Mrs. Ludowig has 
given cognizance to her said future husband who so acknowledges.” 

Besides the general issue, the defendant urged that the stock of 
goods which had been adjudicated to his wife in the succession of her 
first husband had greatly depreciated in value from its appraisement ; 
that he had paid out of the proceeds of said stock, debts of the succes- 
sion and community amounting to upwards of $25,000, and that a 
quantity of said stock, amounting at the price of appraisement origi- 
nally made to about $14,000, remained unsold; and he finally tendered 
to plaintiff the administration of her real estate, and prayed in recon- 
vention for judgment against her for all sums expended by him for 
her separate property. 

He prosecutes this appeal frem a judgment restoring plaintiff to the 
administration of her separate property, allowing her a moneyed judg- 
ment for thirty-two thousand seven hundred and sixty-three 45-100 
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dollars, ($32,763.45) condemning the defendant to restore the stock of 
goods remaining unsold, valued at $13,024.91, within sixty days, and 
in default thereof to pay her said sum and condemning him to account 
to her for revenues of her immovable property, from the date of the 
institution of this suit. The judgment allowed to the defendant 
$18,199.40 on his reconventional demand. 

The conclusions of the District Court on the amounts making up the 
judgment are based on the following items and calculations : 

The stock of goods adjudicated to Mrs. Ludowig for $32,313.62, less 
sales made before her marriage, $1,124.26, amounting to. . $31,189.36 

Merchandise, as per marriage contract..... seadenesoses 10,099.00 

Accounts, as per marriage contract.. ........ cccccccce 

Cash, as per marriage contract 


Total value of movable separate property $45,783.36 
Deduct therefrom amount of stock remaining unsold.... 13,024.91 


Balance, amount of her judgment $31,763.45 
The amount found in favor of the defendant on his reconventional 
demand proceeds from a loan made by him to Ludowig of $1,255.38, 
and for disbursements made by him for the Ludowig succession, 
amounting all together to $23,354.11, one-half of which is charged to 
plaintiff............. 0646064000050 0008 400000008 00000000 $11,677.05 
To which is added amounts = for her children’s 
education ..... oeen 4,962.01 


Amount of defendant’s claims...............eee00. $18,199.49 

Numerous points were made and discussed below, many of which 
are now eliminated from the discussion, which on appeal presents 
only the following questions : 

1. Whether a married woman can recover a money judgment 
against her husband in a suit for restitution of the administration of 
her paraphernal property, unaccompanied by a prayer for a separation 
of property or for a dissolution of the community. 

2. Whether the goods, the cash and the accounts, amounting to- 
gether to $14,449, described as the second item in article 4 of the con- 
tract of marriage, which is hereinabove transcribed, are dotal or para- 
phernal property. 

3. Whether the defendant must be held liable for the stock first 
described in the same article at the price at which it was adjudicated 
to plaintiff, and whether he must be held accountable at that rate for 
the portion of that stock which he sold together with his other goods 
in his business as merchant tailor. 
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1. Defendant does not contest the right of a married woman to 
withdraw from her husband the administration of her paraphernal 
property, but his proposition is that the proceeds of such property 
which has been sold by the husband, cannot be reached in such form 
of action, but that they can be recovered only through an action for 
separation of property under allegations and proof of the disorder of 
the husband’s affairs. 

His argument on this point involves a confusion of the two distinct 
actions contemplated under the provisions of Articles 2387 and 2391, 
and of Article 2425 of our Code. 

The latter Article has reference to the action for separation of prop- 
erty, which must be predicated on the disorder of the husband’s affairs, 
endangering her rights, ete. 

But the action created under the former Articles, is not conditioned 
upon any contingency in the affairs of her husband, but rests on a 
right which the wife can exercise at any time, and for the exercise of 
which she is imposed no obligation to give legal reasons. The two 
actions may be, and are generally cumulated, but they are nevertheless 
distinct and independent actions, and no provision of our law compels 
their cumulation. 


If the husband could, by a sale of his wife’s paraphernal effects, of 
which he has the administration, defeat her right to be restored to the 
administration of such property, or of its proceeds, the provisions of 
our Code on this subject would confer a barren right and would be a 
dead letter. 


The question was examined in the early days of our jurisprudence, 
and it was settled adversely to defendant’s contention. In the case of 
Gilbeaux vs. Cormier, 8 N.S. 231, the identical objection was made, 
and was disposed of in the following language : 

“Tt is clear that she may demand the administration of her para- 
phernal estate, and consequently the restitution of that estate ; for that 
is necessary to her administration. If that property consisted of debts, 
she might claim restitution of the bonds, notes, and the evidences of 
these debts. If these debts have been collected, she must have the 
same rights on the proceeds. If it consisted of property which the hus- 
band has sold, the consequences must be the same on the proceeds.” 

The doctrine thus enunciated has been so frequently reaffirmed, that 
the rule as thus interpreted may now be considered as settled in that 
sense. Robin vs. Castille, 7 La. 293; Morales vs. Marigny, 14 An. 855 ; 
Bouligny vs. Fortier, 16 An. 212; Pecquet vs. Pecquet, 17 An. 206. 

2. Defendantis equally unfortunate in his second proposition, which 
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is met by the mere reading of the article of the marriage contract. 
He contends that in the expression : ‘‘ widow Ludowig owns and brings 
in marriage as her paraphernal and extra dotal property,” the last words 
refer only, as descriptive words, to the first enumerated property, and 
not to the stock of goods, cash and accounts in the last part of the 
article, and his only reason for such a construction seems to be on ac- 
count of the awkward use made of the word “ besides,” by the notary 
who drew the act. The whole article contains but one idea, conveyed 
in one sentence without a stop, and fails to justify the slightest sus- 
picion that all the items of property therein decribed were not in- 
tended to constitute the paraphernal and extra dotal property of the 
future wife. 

It is clear to our minds that the true meaning of the word “ besides,” 
as used in that sentence, was intended and understood to be “ together 
with” or in addition to the property first described, she brought in mar- 
riage the stock of goods, etc., secondly described. 

3. As the marriage contract contained no appraisement of the 
rights of the future wife derived from the succession of her first 
husband, and the defendant having failed to show that the appraise- 
ment made in the adjudication of the first husband’s stock of goods was 
excessive, the defendant was correctly held accountable for those goods 
at that price. 

It is true that the evidence does show that such goods generally de- 
preciate in value, yet as the defendant kept no separate account of his 
sale of those goods, which were mingled with his own goods, and were 
sold indiscriminately therewith, we find no proof that those goods did 
not bring the price at which they had been appraised. The burden 
was on him to show the true state of things, and he must abide the 
consequences. 

The conclusions of the District Judge are supported by the record 
and amply justified by the Jaw and by our jurisprudence. 

Judgment affirmed. 

Bermudez, C. J., recuses himself, having been of counsel. 
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No. 8697. 


R. & F. GARDERE vs. J. W. BLANTON ET AL. 


Proof of title, in an action for damages against a mere trespasser, is not required to be as com- 
plete and satisfactory as that required in a petitory action for the recovery of the land. 
When the trespass is not wilful but the result of mere inadvertence, the value of the timber 
when first cut is the measure of damages. 
PPEAL from the Twenty-sixth District Court, Parish of Jefferson. 
Hahn, J. 


Alfred Grima and H. N. Gautier for Plaintiffs and Appellees. 
Henry P. Dart for Defendants and Appellants. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiffs, alleged co-proprietors of a tract of 
swamp land in Jefferson Parish, sue the defendants to recover forty- 
five hundred dollars as damages for trespass in cutting down trees 
thereon for cross-ties. 

Blanton derived his authority to cut the timber from one Faivre, 
with whom he had a written contract permitting him to cut several 


thousand ties for four cents a tie. Faivre claimed to be the owner of 
the land. The ties were sequestered, and writs of injunction issued 
prohibiting the demolition of the timber in future. 

In March, 1881, Blanton applied to Riviere Gardere, one of the plain- 
tiffs, to purchase timber of him, who told him he owned a large swamp, 
but most of the timber had been cut by himself for cross-ties for the 
Morgan Railroad, and it would not pay to cut what was left because 
of its remoteness. Blanton then applied to Faivre, who pointed out 
certain stones as marking his boundaries. It appears there had been 
a great bar of iron anciently placed as a bourn, and which the plain- 
tiffs claim marked the boundary of their land, but it had sunk so much 
that when search was made for it after these troubles commenced, it 
was discovered only after prolonged efforts. Blanton had to dig ditches 
or drains through the land to float the ties. After cutting about six 
thousand ties, which occupied him four months, Riviére Gardere noti- 
fied Blanton that he was cutting timber from the plaintiffs’ land, and 
ordered him to desist. Blanton stopped at once. No more trees were 
felled, but the ties already cut were floated out. Blanton then went to 
Gardere and told him if he had been cutting timber from his land, he 
did it in ignorance—that he supposed he was cutting from Faivre’s 
land, but if it was otherwise, he was willing to pay or to deposit the 
money to be paid to whosoever owned the land. 
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During these four months of Blanton’s operations, Auguste Gardere, 
a son of one of the plaintiffs, had frequently hanted with dog and gun 
over the land from which Blanton was cutting the timber, and no sus- 
picion of trespass on his father’s land was entertained by him, and no 
complaint was made until in July he told Blanton he believed he was 
cutting on his father’s land, and immediately search was begun for the 
Great Bar, and when found Blanton ordered his foreman to stop cutting, 
and it was stopped. 

Much testimony was given upon this matter, but we are satisfied 
Blanton’s trespass was not wilful and malicious. The evidence of title 
is conflicting and perplexing to the last degree. Numerous deeds are 
in the record. Two surveyors were examined, one of whom, Reynolds, 
retraced a line made by D’Hemecourt who had formerly surveyed the 
locus. The other, Blanchard, made a survey which seems to have been 
careful, and was certainly prolonged, occupying him fourteen days. 
The conclusion he reached creates doubt whether the timber was cut 
from the plaintiffs’ land. 

The proof of title in an action of this kind is not required to be as 
complete as in a petitory action between two claimants of ownership, 
and we think it is reasonably sufficient to entitle the plaintiffs to recover 
against a mere trespasser. 

The testimony upon the quantity of timber cut from the disputed 
territory renders difficult an accurate estimate, both as to quantity and 
value. The plaintiffs’ witnessesattempt to be precise, and in the effort 
display their unreliability. One, alaborer, counted the stumps of 1,190 
freshly cut trees (and as to the freshness it is disproved) and values 
them at $1.50 each—another laborer values them at the same figures 
because seventy-five barrel staves can be made from each, and a third 
thinks each tree must be worth five dollars because his mother-in-law 
owns some trees, and she would not take less for them. 

Mr. Riviére Gardere says he would not take two dollars a tree, but 
he has evidently in his mind the larger trees, which were not cut, and 
his estimate is tinctured by the prospective profits he supposed would 
have been derived from a use to which he had destined them. 

The trees cut were from 18 to 20 inches in diameter, and two-thirds 
of the swamp is untouched. The precise number of trees cut is not 
proved, nor the number of cross-ties, but it is certain that all the trees 
were not cut from the plaintiffs’ land. We do not think we can gather 
from the evidence that more than 2,800 ties were cut from the disputed 
land, and allowing four ties to each tree, the number of trees is 700, 
and the average value is fifty cents, or three hundred and fifty dollars 
in total. 
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It is settled that the value of the trees when first cut is the measure 
of damages when the trespass is not wilful, but the result of mere 
inadvertence. Watterson vs. Jetche, 7 Rob. 20; Yarborough vs. Net- 
tles, 7 Ann. 117. Lord Hatherley states the doctrine thus: when once 
we arrive at the fact that an inadvertence has been the cause of the 
misfortune, then the simple vourse is to make every just allowance for 
outlay on the part of the person who has so acquired the property, and 
to give back to the owner so far as is possible under the circumstances 
of the case the full value of that which cannot be restored to him in 
specie. And this statement of the then Lord Chancellor is quoted with 
approbation by the U. S. Supreme Court in the latest case upon this 
point. Bolles Wood. Ware Co. vs. U. 8. 15 Reporter, 161. 

Blanton’s outlay had in part enured to the plaintiffs’ benefit. The 
ditches and drains which he dug remain. 

Blanton had pledged a part of the ties to Berkson Bros. for supplies 
furnished, and they intervened against the plaintiffs alone, and had 
judgment with privilege, but their costs were decreed against the 
defendants. This is error, but we are powerless to correct it. Blanton 
has not appealed from that judgment. 

The judgment below allowed interest from judicial demand, which 
exceeds the prayer of the petition, which is for interest from the rendi- 
tion of judgment. 

In a supplemental brief the plaintiffs ask for a dismissal of the appeal. 
There is no motion for it, and the causes alleged are not those for 
which the court will dismiss ex proprio motu. 

It is therefore ordered and decreed that the judgment of the lower 
court is amended by reducing the sum therein of twenty-eight hun- 
dred dollars to three hundred and fifty dollare, and the interest thereon 
to run from July 20, 1882, and that part of the judgment which perpet- 
uates the injunction and dismisses the reconventional demand of the 
defendant is affirmed. It is further ordered and decreed that so much 
of that judgment as recognizes the plaintiffs as owners of the cross-ties 
and moneys sequestered in this suit is reversed, and they are recognised 
as having a privilege upon the ties for the payment of this decree, and 
so many of them as is necessary are ordered to be sold for its payment. 
It is further decreed that the defendants pay the costs of the lower 
court, and that Blanton the defendant have judgment against the 
plaintiffs for the costs of this appeal. 

Poché, J., takes no part in this case, being absent when the argument 
was heard. 

Rehearing refused. 
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No. 8695. 
LAFAYETTE FOLGER vs. E. C. PALMER. 
On RULE vs. FRED WING, SURETY ON APPEAL BonpD. 


On a rule against a surety on a bond for a suspensive appeal from a money judgment, which 
was affirmed, the exigencies of the law are satisfied where the writ i lis bly 
returned nulla bona, after demand from the parties and their failure to point out property. 

Where the defendant in rule avers that the defendant in writ owns real property in excess of 
plaintiff’s judgment, subject to execution and not incumbered to his prejudice, which was 
pointed out, the burden is on him to prove the existence of such property, the title of 
defendant to it, its non-alienation and that if seized, it will realize or net an amount sutti- 
cient to pay the judgment in whole, or reasonably in part. 

A judgment creditor is not bound to seize burdened property pointed out, when the attempt 
to sell would only result in costs, before proceeding against the surety on the appeal bond. 

The decision on appeal of the rule against the security cannot be retarded on the statement 
made in the brief, that since the judgment below against the security the plaintiff has 
levied on property of the defendant, the sale of which was enjoined and the matter being on 
appeal. The appellate court is not bound to wait until the determination of such suit, 
still less until after it is ascertained whether the writ, has or not realized or netted anything. 


ee from the Civil District Court for the Parish of Orleans. 
Monroe, J. 





Breaux & Hall for Plaintiff and Appellee. 


Gibson, Hall & Montgomery for Defendant on Rule and Appellant. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an appeal from a judgment against a 
surety on a bond furnished for a suspensive appeal. 

The judgment against the defendant having been affirmed on appeal, 
execution issued against him. The writ was returned nulla bona by 
the sheriff, after due demand of defendant and plaintiff ’s attorney, who 
stated that they knew of no property to point out for seizure to satisfy 
the writ. 

A rule containing proper averments was then taken by the unpaid 
judgment creditor on the surety, calling on him to show cause why 
judgment should not be rendered against him for $3,586.69, with inter- 
est from January 6, 1877, and costs. 

The answer to the rule denied due and legal demand from the princi- 
pal, the sufficiency and correctness of the return, and averred that the 
defendant has considerable personal and real property in the State, 
largely in excess of plaintiff’s judgment, subject to execution and not 
encumbered to the predjudice of plaintiff, which was pointed out. The 
defendant in rule further says, that he will advance all necessary costs 
to procure the enforcement of plaintiff’s judgment in seizing and sell- 





NEW ORLEANS, MAY, 1883. 





Folger vs. Palmer. 





ing such property, and to enforce which he stands ready and tenders 
all required indemnity. 

The rule was made absolute, it is claimed, erroneously. 

The return of the sheriff contains the averments of fact required in 
such cases, namely: no property found and demand from the parties. 
13 An. 264; 8 An. 141; 28 An. 719; 30 An. 384. 

The defendant in rule has not shown that the defendant in writ 
owned property which could have satisfied plaintiff’s judgment. 

A certificate of mortgage, taken in the name of the defendant against 
certain sixteen lots in the First District of the City, covers more than 
four pages of the transcript, and recites inscriptions for upwards of 
$85,000, exclusive of interest and costs. 

The value of the property described in the certificate was not shown. 
Neither was the title of defendant to it produced. The burden to 
establish title and value was on the surety, defendant in rule, who, by 
his averments, had undertaken todo so. There is no evidence that any 
amount of money was tendered by the surety as costs, for the discus- 
sion of any property of the defendant. 

During the trial of the rule, counsel for the surety pointed out the 
property described in the mortgage certificate, and there was made an 
admission, that if an absent witness was present, he would prove that 
the mortgage on that property had been paid. In the course of the 
trial, the defendant in rule asked for time to produce the title and a 
certificate of non-alienation, which was refused. He then took a Dill 
of exception to the ruling. 

In the absence of the title of the defendant to the property pointed 
out, of a certificate of non-alienation, and of proof that if seized and 
offered for sale, it would realize enough to pay plaintiff reasonably, at 
least in part, there was no obligation on his part to instruct the sheriff 
te levy the writ on the property. The court ruled right in declining 
the delay asked. 

It is settled, and correctly, that a judgment creditor is not bound to 
seize burdened property pointed out, when the attempt to sell would 
only result in costs, before proceeding against the sureties on the 
appeal bond. 

The defendant in rule states én his brief that, since the judgment 
on the rule against him, the plaintiff has levied his writ on property of 
the defendant, who has enjoined it, and that the present issues should 
not be determined before those involved in the case alluded to, which . 
is before this Court, are settled. 

Conceding that we could take notice of the suit to which reference 
is made and to which appellant does not claim to be a party, it is evi- 
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dent that the decision of the instant controversy cannot be delayed to 
await the determination of the other one and be further stayed until it 
is ascertained whether the property has or not realized enough to pay 
plaintiff. 

It is clear that if the surety pays the creditor, he will be subrogated 
to the latter’s rights against the principal and his property. In that 
eventuality he will have full opportunity to do for his own relief that 
which he says the plaintiff should and can securely do to obtain a full 
satisfaction of his judgment. 

The appellee has prayed for damages on the ground that the appeal 
is frivolous; but we do not think that he is entitled to recover any. 

Judgment affirmed with costs. 

Rehearing refused. 

Mr. Justice Fenner recused, having been of counsel. 








No. 8693. 


JuLes A. Fiorat vs. THos. H. HANDY ET AL. 


An action lies to annul a money judgment against a surety on a sheriff's bond, when it is 
proved that since the joining of issue, the surety had paid, under judicial compulsion, the 
fall amount for which he had signed the bond. Marcy vs. Praeger, 34 An. 54, affirmed. 
PPEAL from the Civil District Court for the Parish of Orleans. 

Rightor, J. 


J. Q. A. Fellows for Plaintiff and Appellant. 
W. S. Benedict for Defendants and Appellees. 


The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is an appeal taken by the original plaintiff 
in the case from a judgment rendered in favor of one of the original 
defendants, a sheriff’s surety, annulling the original decree, on the 
ground that the surety has paid, under irresistible legal pressure, more 
than the amount for which he had boynd himself on the sheriff’s bond 
($5,000.) 

Florat recovered judgment against Handy, sheriff, and his sureties, 
among whom, Henry, for $4,666.90, with interest and costs. Prior to 
the signature of the judgment, Henry moved to set it aside and reopen 
the case, on the ground that he had paid more than the amount for 
which he was liable on the bond. 
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The application was refused, the Court saying, that Henry could not 
be prejudiced thereby, as he could show a settlement of his liability on 
the bond and have the judgment set aside as to him. 

The judgment was signed. On its becoming final, execution issued. 
Henry, on the ground already stated, sued out an injunction, praying 
for the nullity of the judgment and a release of his liability under it. 

Florat answered by a general denial, pleading specially res judicata 
and no right of action in Henry to annul the judgment. 

There was judgment in favor of Henry, and Florat has appealed. 

On the trial of the injunction, Henry proved that, since the joining 
of issue, he had paid $5,038.42, at different dates and in various sums. 

The defense of res judicata could not hold. The judgment invoked 
was that against Handy and his sureties. It does not appear that the 
payment alleged by Henry, in his injunction proceeding, was set up 
in the case and passed upon by the judgment rendered. If it be res 
judicata, it can operate only on the issues presented. The other 
defense of no right of action is not better founded. 

The law expressly permits an action in nullity of amoney judgment, 
on exhibition of areceipt previously lost proving payment and extin- 
guishment of the claim, although such proof was not administered on 
the trial of the main case. C. P. 613. 

The learned counsel of defendant in injunction has taken great pains 
to gather many of the numerous authorities with which our jurispru- 
dence teems, to establish the proposition advanced by him and which 
is not denied, that anything that might have been pleaded before 
judgment cannot be allowed to be set up as a defense to the execution 
of the judgment. 

The difficulty in the case consists in applying that theory to the case 
at bar. Could Henry have raised the defense which he now sets up, 
when he joined issue in the main action ? 

The question is easily answered in the negative. The answer was 
filed on November Ist, 1879, andthe payments run from November 24th, 
following, down to April 23d, 1880. How could he have averred on 
November Ist facts which only occurred subsequently? It is question- 
able whether, even if they had existed prior, he could consistently have 
set them up in the defense which he and his co-sureties filed to the 
action. If he could not do so then, he could not do it subsequently. 
In any case, the record shows that he attempted to show the payment 
before the judgment was signed and that his right to do so, recognized 
as it was, nevertheless was reserved for future action. 


The ruling of the present Court, in Marcy vs. Praeger et al., 34 An. 
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54, clearly relieves a sheriff’s surety from payment in excess of his 
subscription in the official bond. 

It would be against good conscience to execute the judgment en- 
joined, and the defendant in writ is entitled to relief. 

We find no error in the judgment appealed from, which is affirmed 
with costs. 

Rehearing refused. 








No. 8748. 


JEAN TORRES ET AL. VS. FELIX FALGOUST. 


Fault is imputable to an appellant, owing to deficiencies in the transcript of appeal, where it 
appears that the transcript was prepared in part by appellant’s counsel, who had the 
making of it under his control and supervision. 

A transcript is fatally incomplete, when it does not contain copies of certificates of registry 
of acts which, according to the note of evidence, were introduced in proof, and where it 
does not show that plans, bound with it, and bearing no character of authenticity or 
filing, are identically those received in evidence. 

A motion for a certiorari to perfect the transcript, made after a motion to dismiss has been 
filed, and on the day of trial, cannot be granted where the transcript is defective by the 
fault of the mover. 


PPEAL from the Twenty-second District Court, Parish of St. James. 
Cheevers, J. 


Chas. F. Claiborne and Robt. G. Dugué for Plaintiffs and Appellants: 


An appeal should not be dismissed because documents merely offered, but not filed, have not 
been transcribed in the record. 32 An. 1076; 2 L. 165; 11 An. 72. 

A clerk has no right to include documents in the record, which have not been produced and 
filed. If he does include them, the Court cannot consider them. 32 An. 1076. 

Plans incorporated into and bound up with the other pages of the transcript of appeal, and 
which are repeatedly referred to in the index and the note of evidence, as being at the 
pages where they are actually found, which bear upon their face the marks or letters by 
which they were designated in the note of evidence and Which show when and by whom 
they were offered, are sufficiently identified and authenticated to permit the Court to con- 
sider them as parts of the record, where the clerk certifies that the ‘foregoing pages 
contain a correct transcript, etc.,” and there is no pretense that thejplans are not true 
copies, and no charge of fraud or malpractice, etc. 

Because an appellant, or his counsel, takes an active part in the preparation of a transcript 
of appeal, is not a cause of dismissal. 31 An. 428. The law favors, does not punish the 
vigilant. 

Whether written by the clerk, or by another for him, a transcript of appeal and the certificate 
thereto are the transcript and certificate of the clerk himself. 31 An. 595. 

Where a transcript was incomplete by the fault of an appellee, who had withdrawn papers 
from the record, the case was remanded. 13 L. 82; 1 An. 246; 16 An. 374; 1 An. 40. 
Affidavits of reputable counsel are favorably entertained by this Court, in proper cases. 29 

An. 384. 
A certiorari should always be granted when prayed for in season, and gross negligence is not 
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shown. C. P. 898; 19 An. 81; 2 An. 390; 1 An. 417; 4 An. 534; 11 L. 382; 29 An. 822; 33 
An, 875; 31 An. 595; 10 L. 409; 5 An. 576. 

Time is given to the next term, if necessary, to carry out or to cause a certiorari to be exe- 
cuted. 12 L. 437, 537. 

Appellees may themselves apply for the writ. 5 M. 668; 13 An. 288, 479. 

The law favors appeals, and in doubtful cases courts invariably interpret the law liberally 
in favor of the appeal. 19 An, 81; 2 An. 390; 1 An. 417; 4 An. 534; 11 L. 382; 29 An. 823; 
33 An. 875; 31 An. 595; 10 An. 235; 9 L. 472; 29 An. 833. 

Errors of an attorney may always be corrected if justice require it, and it can be done with - 
out injuring his adversary. 5 An. 576; 7 N.S. 647; 10 L. 409; 10 Wall. 425. 

Although a transcript may be deficient, yet the Court may consider and decide points of law 
raised by the bills of exception in the record. 10 L. 555; 13 L. 83; 7L. 173; 12 L. 415; 12 
An. 332. 


Sims & Poché for Defendant and Appellee: 


On Motion TO Dismiss. 

The opinion of the Court was delivered by 

BerMupeEzZ, C. J. The defendant and appellee moves to dismiss this 
appeal, on the ground of deficiencies existing in the transcript, by the 
fault of the appellant. 

The motion states in what particulars the record is incomplete, and 
the circumstances under which it was prepared. 

Its averments are verified by the oath of counsel and by that of the 
clerk of the District Court, from which it appears that the transcript 
was made in part by the attorney of appellant and under his direction. 

Appellant’s counsel submits in opposition or explanation, a lengthy 
affidavit, designed to exonerate his client and himself from all impu- 
tation of fault and negligence. 

On the day previous to that on which the motion to dismiss was 
made, the appellant presented a petition at chambers to this Court, 
enumerating documents not included in the transcript and which 
should have been copied in it, prayed for an order to the clerk of the 
lower court to transmit a certified copy of the same to this Court. At 
the opening of the Court on the day on which the case was to be argued, 
producing a copy of the documents, the appellant was permitted to file 
them as a supplement of the transcript. This copy appears to satisfy 
in part the complaint in the motion to dismiss, of the absence of the 
documents thus copied and transmitted. 

On that same day, the 29th of January, the appellant guardedly 
moved the Court for an order to the clerk of the lower court, having 
in view to obtain from him a copy of certificates of registry of certain 
authentic acts introduced in evidence, for the copying of which blanks 
had been left in the transcript, and also to authorize him to certify 
properly two certain plans, bound in the transcript and which bear no 
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appearance of authenticity. The granting of the motion was opposed 
by counsel for appellee. The two motions: that to dismiss and that 
just mentioned, were then taken under advisement. 

The certificate of the clerk is not full and complete, as the law re- 
quires. It attests that certain affidavits and writs of arrest filed in evi- 
dence were not included in the transcript, because they were not found. 
It further states, that certain certificates of registry mentioned as 
offered in evidence were likewise left out, because they were not pro- 
duced or filed in evidence. It is silent as to the two plans, which are 
not identified with the case by any indorsement or filing. 

The appellee does not complain of the absence of the affidavits and 
writs, which are besides accounted for as not found. For their loss or 
misplacement the appellant could not be held responsible. 

The acts and certificates of registry were put in evidence, as the 
“‘ note” taken at the time minutely shows. Neither the clerk nor the 
appellant can be heard to say the contrary, for the transcript is certi- 
fied by the clerk, as made by him, and is brought up by the appellant 
as a correct one, with the exceptions therein stated. 

The declaration of the clerk in his certificate is unauthorized, as it 
contradicts ex parte the note of evidence which unequivocally states 
that the certificates were filed in evidence. This note or entry is made 
in open court in presence of the parties, is their property and cannot 
be gainsaid in that manner by the clerk. 

The clerk does not say that those acts and certificates were mislaid 
or lost, or could not be found. If such had been the case, he should at 
least have so certified. 

His omission to copy these acts and the certificates, and the failure 
of the appellant to have had them embodied in the transcript, cannot 
however be excused, for the obvious reason that the acts were passed 
and the registries made by the parish recorders, whose successor he is 
and whose archives he keeps. Const. Art.121. They were accessible. 
It would therefore have been easy for him to have supplied, as in duty 
bound, the deficiency to which he certifies and of which complaint is 
made. In such a case, it would not have been difficult for the appel- 
lant to have had the clerk to fulfil that duty and thus shielded himself 
from the attack which is now made upon him. 

The plans bound in the transcript should have been certified as 
copies of origiuals, or filed as introduced in evidence and annexed to 
the transcript by consent of parties, or for other good reason. 

It is then manifest that the transcript is deficient. 

The question next presented is simply : whether it is so by the fault 

of the appellant and being such, the latter can on the day of the argu- 
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ment apply successfully for a certiorari, which if granted, necessarily 
continues the case over to the next term, that is for one year, presum- 
ably to the injury of the appellee, in whose favor the judgment of the 
lower court was rendered. ; 

There can be no doubt that it is shown the making of the transcript 
of appeal was assumed by the appellant and his counsel; that nearly 
one-half thereof was made by the latter and the other portion by his 
direction ; that the certificate at the end of the transcript was written 
out by the counsel and signed by the clerk. 

The appellant and his counsel were bound to know, and therefore 
knew, of the deficiencies complained of and which the blanks left un- 
filled loudly announced. 

Those blanks could have easily been filled, and the plans could with- 
out trouble have been authenticated at any time before the completion 
of the transcript and even since, up to the day of argument, had proper 
steps been taken therefor. 

The remedial and curative Act of 1839, now Article 398 of the Code 
Practice, was designed for the relief of appellants not in fault, but was not 
intended for the benefit of those who can, as in this case, be success- 
fully charged with dereliction of duty. In such cases, where no blame 
can be attached to the appellant, this Court has allowed relief, even 


after the submission of the case. 15 An. 717; 3 R.1; 4 An. 276; 38 
An. 653. 


In the case of Hoover vs. York, 33 An. 653, the appeal was dismissed 
by this Court, because the transcript charged with incompleteness by 
the fault of the appellant, was shown to have been made under the 
direction of appellant’s counsel. 

It takes no argument to hold that a fortiori;must such be also the 
case where the transcript was made by the counsel, to a considerable 
extent, and controlled by him in its other parts. 

It would be unjust to allow the appellant to reap an advantage from 
a state of things which he was instrumental in procuring. 

The penalty for such a fault is the dismissal of the appeal and the 
consequent refusal of continuing the case to the next term, to permit 
the certiorari to be issued and carried out. 

It is, therefore, ordered and decreed that the motion for a certiorari 
be refused, and that the motion to dismiss prevail, and accordingly it is 
ordered that this appeal be dismissed, at the cost of the appellant. 

Poché, J., recuses himself, having been of counsel; replaced by Hon. 
W. T. Houston, Judge Civil District Court, Parish of Orleans, the 
remaining Justices being unable to agree. Const. Art. 85. 

Justices Todd and Fenner dissent. 
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DISSENTING OPINION. 

FENNER, J. There can be no doubt that, under the clerk’s certificate 
as appended to the record, and without reference to the extraneous 
affidavits filed in support of the motion to dismiss, the appellant would 
be fully protected against the penalty of dismissal on account of the 
incompleteness of the record. 

Those affidavits, though tending to impute the defects to the fault of 
appellant’s counsel, are contradicted by the counter-affidavit of the 
latter, which, being in accord with the clerk’s official certificate, should 
in my judgment prevail. 

Far from being in fault, I am satisfied that the attorney of appellant 
has exerted unusual labor and diligence to secure the timely and proper 
bringing up of his appeal. The defects which exist were susceptible 
of easy remedy, were not, in my opinion, attributable to his fault, and 
should not defeat his appeal. 

I, therefore, dissent. 

Todd, J., concurs in this opinion. 

Bermudez, C. J., and Justices Manning and Houston concur in refus- 
ing the rehearing asked in this case. 

Justices Todd and Fenner dissent, and think that the rehearing 
should be granted. 








No. 8704. 
R. E. Rivers vs. THE NEw ORLEANS WATER Works CoMPANY. 


One who, without error or duress, has paid an excessive demand, 
cannot maintain an action for repetition thereof. Arts. 2301 and 2302, 
C. C., must be read together. 

So far as that portion of plaintiff’s demand which was paid under 
duress is concerned, we see no reason to disturb the finding of the 
District Judge on the facts. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


Gibson, Hall & Montgomery for Plaintiff and Appellant. 
Albert Voorhies for Defendant and Appellee. 


The opinion of the Court was delivered by FENNER, J. 
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No. 8864. 


THE STATE OF LOUISIANA Vs. ROBERT L. BELDEN. 










Section 119, Revised Statutes, is a penal but nota criminal statute. 

Au attorney-at-law falls within the category of persons named in Sec. 905 Rev. Stats., and is 
sufficiently described in an indictment as an attorney. 

An attorney who has wrongully used or disposed of money collected for his principal may be 
convicted of embezzlement, even though he acknowledged its receipt. 

This Court will not review the ruling of the Judge on a motion for a new trial, on the ground 

of newly discovered evidence, in absence of a bill of exceptions bringing up the ruling 

and the evidence. 32 An. 842. 


PPEAL from the Criminal District Court for the Parish of Orleans. 
LInuzenberg, J. 












J. C. Egan, Attorney General, for the State, Appellee. 
R. L. Belden, propria persona. 










The opinion of the Court was delivered by 
FENNER, J. The defendant appeals from a conviction of embezzle- 
ment. 

The Judge was asked to charge as follows: “if the attorney duly 
acknowledge the receipt of money, he cannot be convicted of embez- 
zling it, however he may appropriate it to his own use.” He refused 
to give this charge and told the jury: “‘ the reverse of the proposition 
so stated is the law, that if the attorney should wrongfully and fraudu- 
lently dispose of the money collected by him for his principal, he would 
be guilty of embezzlement, even if he did acknowledge its receipt.” 
These rulings were excepted to and are assigned as errors. They are 
manifestly correct. Embezzlement is a statutory offense, established 
by Section 905, Revised Statutes, a reference to which is sufficient to 
show that it fully supports the charge of the Judge. 

Under a simular statute in Massachusetts, it was held, that ‘ to con- 
stitute the offense, it is not necessary there should be a demand for the 
money alleged to be embezzled, or a denial of its receipt, or any false 
account, or false statement or false entry, or refusal to account.” Com. 
vs. Tuckerman, 10 Gray, 173. 

The statute there used the words: “if any officer, clerk, etc., shall 
embezzle or fraudulently convert to his own use, or shall take and 
secrete with intent to embezzle or convert, etc.” 

The Court said: “ the several circumstances above mentioned do 
not in fact constitute any part or element of the offense. They are 
facts and circumstances admissible in evidence as bearing upon the 
question of a fraudulent intent, but for all other purposes they are 
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wholly immaterial.” Id. p. 208. Our statute reads: “Any * * * 
attorney * * * who shall wrongfully use, dispose of, conceal or 
otherwise embezzle, etc.” 

Either of these alternative clauses constitutes a crime denounced by 
the statute, the word “ wrongfully ” applying to each; and, as in the 
Massachusetts cases, the circumstances of denial or acknowledgment 
of receipt, is not an element of the offense, but merely material as 
affecting the question of wrongful intent. See Bishop on Stat. Crimes, 
Sec. 383; Bishop on Crim. Law, Sec. 373. 

The various grounds of the motion in arrest of judgment are without 
merit. An attorney-at-law unquestionably falls within the category 
of persons named in the Statute; and Section 119, Revised Statutes, 
under which it is said the indictment should have been framed, is not 
a criminal Statute. | 

The other objections to the form of the indictment, viz: 1st, that it 
was not enough to state that defendant was an attorney, but it should 
have been averred that he was an attorney-at-law; 2d, that the indict- 
ment did not show from whom the money was received ; 3d, defective 
description of the money alleged to have been embezzled, have no 
merit. See Rev. Stats., Secs. 1064, 906, 1049, 1061. 

The assignment of errors filed in this Court substantially repeats 
hose already ruled on. 

The question as to whether the evidence established that defendant 
withheld the money under a claim of right to do so, is not within our 
cognizance. No question of law on that subject is presented by the 
record. The same observation applies to the circumstance alleged, 
that the prosecuting witness had instituted a civil proceeding for the 
recovery of the money. 

It only remains to consider the motion for a new trial, on the ground 
of new discovered evidence. We may dispose of this by a simple quo- 
tation from one of our own decisions: ‘‘ In the instant case, both the 
evidence and the overruling of the motion for a new trial are in the 
record ; but as the matters urged as grounds for a new trial, are not 
presented in the form prescribed by long existing jurisprudence, (viz: 
by bill of exceptions), we do not feel authorized to pass upon the 
same, and, therefore, cannot disturb the refusal complained of.” State 
vs. Nelson, 32 An. 842. 

After a careful study ofall points made, we can find no error author- 
izing a disturbance of the judgment and sentence herein. 

Judgment affirmed. 
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No. 8870. 
B. R. Forman vs. THE BOARD OF AssEssors AND J. D. Houston, 
Tax COLLECTOR. 


There exists no legislative authority for the assessment or levy of an income tax, under the 
existing revenue and assessment laws. 


Appgat from the First City Court of New Orleans. Skinner, J. 


B. R. Forman and Bayne & Dénégre for Plaintiff. 


The opinion of the Court was delivered by 

FENNER, J. The question involved in this case is the consatitution- 
ality or legality of a tax on the income of plaintiff. 

We have no occasion to determine whether, under the Constitution 
of 1879, the legislature has power to levy an income tax. That ques- 
tion will be determined when presented in such manner as to render 
its decision necessary. 

For the purposes of this case, it is sufficient to say that the legisla- 
ture has not assumed to exercise such power. 
Taxation is exelusively a legislative power, and, however clear the 
power or even the duty of the legislature to levy taxes on any particu- 
lar species of property, until that power has been exerted, the burden 
cannot be imposed. The legislative intention must be explicitly and 
distinctly shown, and cannot be extended by implication beyond the 

clear import of the language used. Cooley on Taxation, pp. 201-2. 

We scan the provisions of existing laws relative to taxation and 
assessment of property in vain to find any expression of a legislative 
intention to assess or to tax income. Such taxation is of a peculiar 
character, requiring special provisions for defining and ascertaining 
the income to be taxed, and cannot be considered as falling within 
the scope of general provisions touching the assessment and taxing 
of property. 

The absence of any express reference to income, and of all appropri- 
ate provisions for defining and ascertaining the income to be taxed, 
negatives the legislative intention to levy such tax, and leaves the 
action of defendants unsupported by legislative authority. 

Judgment affirmed. , 

104 
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No. 8564. 


SUCCESSION OF JOHN SADLER vs. BoyLeE J. HENDERSON. 


Where a man dies, leaving a widow in community and one minor child issue of the marriage, 
and the mother qualifies as natural tutrix and remains in possession of the estate, she 
can, by the authority of the Judge under the advice of a family meeting, borrow money 
to pay the debts and charges upon the estate, and mortgage property to secure the loan. 
The property is regarded as the effects of her ward administered for his ultimate advantage. 

Where there is no tutor, the minor is properly represented in the proceeding to foreclose the 
mortgage by a curator ad hoc. C.P. 116; 34 An. 885. 

Though, in an executory proceeding, the notice to the debtor is issued by the sheriff instead 
of by the clerk, it is not such an irregularity as to justify the annulling of the sale made 
under the proceeding, nor does the failure of the record to show that the under tutor took 
the prescribed oath, where it appears he was appointed and was present at the family 
meeting and approved the proceedings, constitute a sufficient ground of nullity. 


PPEAL from the Civil District Court for the Parish of Orleans. 
Tissot, J. 


John Ray and Albert Voorhies for Plaintiff and Appellant : 


The Judge should, in his order directing letters of tutorship to issue, appoint an under 
tutor to the minor. O. C. C. 300. 

The homologation of proceedings of a family meeting, when the under tutor was not 
present to advise and recommend at the family mecting, would be a nullity and could not 
be the basis of a legal title. O. C. C. 302; Stafford vs. Villain, 10 La. 328; Comeau vs. 
Babin, 6 N. S. 454. 

A writ of seizure on the foreclosure of a mortgage cannot legally issue until three days 
after the notice served on the debtor, according to C. P. 735-6. The sheriff cannot make 
out such notices ; it should be done by the clerk and notice served by the sheriff. 29 An. 
262; 30 An. 84. 

When the debtor in a mortgage is absent or unrepresented, the Judge, at the request of 
the plaintiff, shall appoint him an attorney, to whom notice of the demand shall be given 
as directed in C. P. 735-6. This must be done in the petition for order of seizure, and 
before the writ is issued. C. P. 737. Such attorney must take an oath to discharge the 
duties required of him, which was not done in this case. 





T. Gilmore & Sons for Defendant and Appellee: 


A third person in good faith, lending money to a minor by anthority of a court of compe- 
tent jurisdiction, is protected by the decree, whether it be right or wrong, honest or 
fraudulent. Cane vs. Cawthorn, 32 An. 953, and cases there cited; Succession of Delerno, 
34 An. 39. 

And where the evidence shows that the money has been applied to pay the debts of the 
succession falling to the minor, and administered for his benefit by his tutrix, a subse- 
quent tutor cannot maintain an action to annul such proceedings, without offering to re- 
store the money so obtained and applied. Chambers vs. Wortham, 7 An. 113; Shields vs. 
Lafon, An. 135; D’Aquin vs. Coiron, 6 An. 684; Brown vs. Bouny, 30 An. 174. 

A tutor has no right of action to annul, certainly not without the authorization of a fam- 
ily meeting, judicial proceedings had at the instance of a former tutor for the alienation 
of the minor's property. The action is personal to the minor upon his attaining his ma- 
jority. Graham vs. Hester, 15 An. 148; Calmes vs. Caruth, 12 R. 665. 
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. When atutor administers a succession falling toa minor, he is not a representative of 
the succession, but of the minor. Bryan vs. Atcheson, 2 An. 463; Succession of Weber 
16 An. 420-3. 

. The widow in community was a necessary party to the suit. 


The opinion of the Court was delivered by 

Topp, J. This is an action brought by the dative tutor of the minor 
heir of John Sadler, deceased, administering the succession of the de- 
ceased, to annul the sale of certain property made under executory 
proceedings instituted by the defendant, who was the purchaser at the 
sale. 

The facts relating to the controversy are these: 

John Sadler died in the City of New Orleans, leaving a widow and 
one minor child. 

The widow qualified as natural tutrix of the minor, and caused an 
inventory to be made. 

Shortly after her appointment she applied in her capacities as natural 
tutrix, and widow in community to the Second District Court of New 
Orleans, for permission to mortgage certain property belonging to the 
succession, to raise money to pay the debts thereof, alleged to amount 
to $3,735.56 (annexing to her petition the items thereof) stating as a 
reason therefor, that in consequence of the depreciation of the property, 
it was not advisable to sell, and that she had no money to discharge the 
debts. A family meeting was ordered, which advised the borrowing 
of $4,000, and that certain property designated be mortgaged to secure 
the loan. 

The proceedings of this meeting, on the application of the widow and 
tutrix were duly homologated. In accordance therewith, the money 
was borrowed from the defendant, and the mortgage given. 

After the debt matured, executory process was taken out and the 
property mortgaged sold thereunder, and the defendant as stated pur- 
chased the same. 

The following are the grounds of nullity urged against the sale: 

Ist. That the Sixth District Court was without jurisdiction to en- 
force the mortgage. 

2d. That the mother, having married Kelly, she lost the tutorship, 
and that the minor was unrepresented. 

3d. That the Sixth District Court was without authority to appoint 
a tutor ad hoc. 

4th. That the tutor ad hoc did not qualify. 

Sth. The clerk did not issue the demand for payment. 

6th. The property was sold at a sacrifice. 

7th. The mortgage note did not constitute a debt of the minor. 
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8th. The succession was under administration and the widow and 
minor child had not been put into possession. 

9th. A portion of the property was the separate property of the 
husband ; and the inventory showed an active mass of $29,665, in 
which it was erroneously stated that all the property was community, 
and that it (the inventory) showed no passive mass. 

10th. That the under tutor never qualified, although he acted in that 
capacity. 

llth. That the debts due to Sadler’s estate were more than suffi- 
cient to pay the debts of his succession, and that no account of adminis- 
tration was filed. 

The answer was a general denial, an averment that the proceedings 
were regular and the sale valid, and it was further alleged that the 
money borrowed had been used to discharge the debts of the succession, 
and that no action would lie to annul the sale without an offer to return 
the money advanced and used for the aforesaid purpose, which had not 
been done. 

First. We think the 6th District Court of New Orleans had juris- 
diction to enforce the mortgage. See Soye vs. Price, 30 An. 93. The 
property of the succession of John Sadler, deceased, when the mortgage 
was given, was in the possession of the tutrix of the minor heir of the 
deceased, who was administering in said capacity. In the case of the 
Succession of Delerno, 34 An. 39, this Court held, that under a similar 
state of facts as presented in the instant case, the tutrix was au- 
thorized to borrow money to pay the debts, and grant a mortgage to 
secure the loan. See also Cane vs. Cawthorn, 32 An. 953; Bryan vs. 
Atchison, 2 An. 463; Succession of Weber, 16 An. 420. Under these 
authorities, the property administered by the tutrix is treated as 
‘effects belonging to the ward, and administered for his ultimate 
advantage.” Thisis so fully settled as no longer toadmitof controversy. 

This view of the subject confirms the propriety of the ruling in Soye 
vs. Price, above cited, that the proceeding to foreclose the mortgage 
was properly instituted in the 6th District Court, and that court had 
authority to appoint the curator ad hoc to represent the minor in the 
proceeding. 

Second. The appointment of the curator ad hoc was made after the 
tutrix had forfeited the tutorship by a second marriage, and such ap- 
pointment was a proper one under the circumstances, as we have re- 
cently held in Keenan vs. Ahern, 34 An. 885; C. P. 116. 

Third. It is true that the clerk did not issue the notice to the debtor, 
or demand of payment prior to seizure, but the same was made by the 
sheriff. Whilst this was an irregularity, it has been held that it con- 
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stituted no ground to annul the sale. Pike vs. Hart & Hébert, 29 An. 
262, 206; Billgery vs. Ferguson, 30 An. 86; 9 R. 12. 

Fourth. It is charged that the under tutor, who was present at the 
family meeting advising the mortgage, though appointed by the Judge, 
never qualified. He acted in that capacity, both at the family meeting 
and in the proceeding for its homologation—and granting that the bur- 
den was upon the plaintiff to prove that he was sworn, and that such 
an appointment can be attacked collaterally, it was held in case of 
Lalanne’s Heirs vs. Moreau, 13 L. 431, that when there is a formal 
decree of a proper court ordering the sale, and recognizing its neces- 
sity, upon advice of a family meeting, the sale will not be annulled 
for alleged informalities, among which were, that “ the under tutor did 
not take the oath required by law till eleven days after the delibera- 
tions of the family meeting.” 

* The other grounds of nullity, above recited, have not been seriously 
urged, and we think they require no special notice. We discover no 
force in them. 

The judgment of the lower court was in favor of defendant. For the 
reasons given, it is affirmed with costs. 

Rehearing refused. 








No. 8812. 


Herrs oF F. V. GALLAUGHER VS. HEBREW CONGREGATION. 

A recorded judgment operates as a judicial mortgage on real estate acquired by the judg- 
ment debtor, though his act of purchase be not recorded. The judgment creditor can, 
by the hypothecary action, subject the property to the satisfaction of his judgment, in 
case of the sale or transfer thereof. The purchaser of the real estate thus burdened has 
no right to urge defences against the judgment and mortgage which his vendor conld 
not have set up. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 


C. D. Favrot and John H. Lamon for Plaintiffs and Appellees. 


Burgess & Burgess and L. D. Beale for Defendants and Appellants. 


The opinion of the Court was delivered by 

Bermuupez, C.J. This is an hypothecary action based on a judicial 
mortgage. From a judgment against them, the defendants have 
appealed. 

On the 18th of July, 1872, Gallaugher recorded a judgment which he 
had against Delacroix. On the Ist of October, 1875, Delacroix acquired 
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real estate at the place of registry. His title to it was filed with the 
Recorder on the 12th of September, and recorded on the 15th following, 
in 1876. On the day of its filing he sold the property to the defend- 
ants, the act being recorded on the 16th of the same month and year, 
so that when Delacroix sold, Gallaugher’s judgment was recorded 
against him and his act of purchase had not been recorded. 

The legal question presented is simply : whether a judicial mortgage 
reaches and affects real estate situate at the place of registry, to which 
the judgment debtor has only an unrecorded title. 

The defendants claim that as Delacroix’ act of purchase was not 
recorded in the Conveyance Book at the time he sold them the property 
sought to be reached, the judgment of plaintiffs did not encumber the 
real estate. 

In support of that theory, they invoke Article 2266 R.C.C., which 
is a reproduction of the Act of 1855. It provides that “ all sales, con- 
tracts and judgments affecting immovable property, which shall not 
be recorded, shall be utterly null and void except between the parties.” 

The paragraph does not stop there. It continues and declares, that 
‘*the recording may be made at any time, but shall only affect third 
persons from the time of the recording.” 

A preceding Article, 2264, directs that “no notarial act concerning 
immovable property shall have any effect against third persons, until 
the same shall have been deposited in the office of the parish recorder 
or register of conveyances of the parish where such immovable prop- 
erty is situated.” 

On reading those provisions of law, the legal mind remains satisfied 
that the object of the legislature in requiring registry of sales, con- 
tracts, notarial actsand judgments concerning and affecting immovable 
property, was to protect third parties against the effect which such acts 
would otherwise produce. They never were designed to prevent such 
property from passing from vendor to purchaser, or prevent general 
mortgages from reaching and encumbering real estate acquired under 
an unrecorded title. 

The law simply means, that sales, contracts, acts and judgments, 
touching or susceptible of encumbering immovable property, shall not 
affect third parties, that is, operate to their prejudice, but shall be 
valid between the parties. 

It can have no other rational meaning. Otherwise, the unavoidable 
consequence would be that the legislature, instead of promoting public 
justice, deliberately proposed to become the handmaid of fraud, 
deception and spoliation. 

Real estate, by whatever mode acquired, whether by purchase, ex- 
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change, giving in payment or any other contract, passes absolutely 
and is binding against the world, be the act recorded or not, subject 
to qualifications as to the creditors of the vendor and bona fide pur- 
chasers from him without notice. 

Where the act is recorded, those creditors cannot reach and seize the 
property, unless by the hypothecary action, if it was subject to a privi- 
lege or mortgage in their favor at the time of registry, or by the revoc- 
atory action, on proper averments and proof. 

Where the act is unrecorded, those creditors are not presumed to 
know of its existence, or if they know of it, they are not bound to re- 
spect the transfer. They are authorized to ignore it, and to proceed 
directly against the property as though the transfer had never taken 
place and the property unquestionably belonged to their debtor. 

This was expressly decided in the case of Lyons vs. Cenas, 22 An. 
113, in which execution had been levied on real property inherited by 
the defendant, and which, it was claimed, had been acquired from the 
succession by the party in possession, whose title had however not 
been recorded previous to seizure. As to the creditor there had been 
no mutation. 

The Court said substantially : 

According to the law and the well established jurisprudence, the 
act of sale set up as conveying title to the plaintiff could have no 
effect against third persons, until duly recorded in the parish where 
the property is located, and consequently as to them the plaintiff was 
not the legal owner thereof at the date of the seizure. 

The injunction was dissolved, and the seizure was allowed to 
proceed. 

Where a vendor sells the same property to different purchasers who 
are in good faith and without notice, the property passes legally how- 
ever to him whose title of purchase is first recorded. 


While the creditors of the vendor cannot be prejudiced by an unre- 
corded transfer, those of the purchaser may be benefitted by it, subject 
however to the superior rights of the former. 


The registry of the transfer is no condition precedent essentially 
required to subject the real estate to judicial or legal mortgages in- 
scribed against purchaser and vendor, and which it is admitted would, 
beyond doubt, reach the property in case of a registry of the title in 
the proper Conveyance Book. 

The law is, that judicial and legal mortgages registered against the 
purchaser affect and encumber the property from the very instant of 
purchase, whether the deed be recorded or not, but rank subordinate 
to the encumbrances existing on the property against the vendor at 
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the moment of the transfer. 4 R. 71; 11 R. 154; 10 L. 301; 2 An. 
775; 4 An. 411, 569; 14 An. 701; 20 An. 80; 22 An. 113; 24 An. 81; 
30 An. 727. 

Purchasers from one whose title is unrecorded and against whom 
mortgages are registered, affecting the real estate bought by them, 
have no one to blame but themselves for failing to procure seasonably 
from the recorder a certificate establishing the status of the property, 
in point of alienation and encumbrance. Had the defendants in this 
case required such certificate instead of formally waiving it, they 
would not have found themselves in the difficulties in which they have 
since been involved. 

The defendants have no right to the property in question, which 
they did not acquire from Delacroix. Such as the property was when 
Delacroix sold it to them, it passed to them. At that time it was 
clearly burdened with the judicial mortgage in favor of Gallaugher or 
his heirs. As he could not have disputed it, so are they not to be 
heard to contest it. What operated against it then, has continued to 
burden it. It is therefore in their hands subject to the judicial mort- 
gage in favor of Gallaugher’s heirs. 

We take notice of the judgment of this Court, this day rendered in 
the case of Givanovich against these same defendants, but are not to 
be considered as intimating in the least as to which of the plaintifts here 
and the plaintiff there, in case of a conflict, will be entitled to a priority. 

It will be time enough to solve the difficulty when it shall be 
presented. 

The ruling invoked in 27 An. 337, in so far as it may be at variance 
with the views expressed in this opinion, must be considered as 
overruled. 

There being no error in the judgment appealed from, it is affirmed 
with costs. 

Todd, J., dissents. 


DIssENTING OPINION. 


Topp, J. This is an hypothecary action to enforce a judicial mort- 
gage against property in possession of the defendant. 

The facts are these : 

F. V. Gallaugher, now deceased, obtained a judgment against Dela- 
croix, which was recorded in the proper book of mortgages on the 18th 
July, 1872. 

On the Ist of October, 1875, Delacroix purchased the property sought 
to be affected by the judicial mortgage resulting from the recordation 
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of this judgment; but the act of sale was not recorded until the 15th 
September, 1876. 

On the 12th September, 1876, Delacroix sold this property to the 
Hebrew Congregation, the defendants herein, and on the same day 
the act of sale was inserted and filed for record in the Recorder’s office, 
but was not recorded till the 16th of same month, (September, 1876). 

The defendants, in answer to the plaintiffs’ petition, among other 
defenses, urge that the property in question never became subject to 
the judicial mortgage of the plaintiffs, because the title of Delacroix, 
the judgment debtor, to the property, was not recorded till after its 
purchase by defendants, and that, whilst the title of said judgment 
debtor was unrecorded, thte mortgage did not and could not operate 
thereon ; and before it was recorded defendants’ right thereto had fully 
vested under the purchase aforesaid. 

The legal question presented is, whether a judicial mortgage will 
take effect upon property to which the debtor has no recorded title, 
to the prejudice of a bona fide purchaser frem such debtor, whose pur- 
chase antedates the registry of the title of such debtor? 

I am constrained to answer this question in the negative. 

The Act of 1855, now part of Article 2266 of the Civil Code, provides : 
* All sales, contracts and judgments affecting immovable property 
which shall not be recorded, shall be utterly null and void, except be- 
tween the parties thereto.” 

The words “ utterly null’ and void,” I construe to mean, that sales, 
contracts and judgments are absolutely without effect, and really have 
no existence except between the parties thereto until recorded. That 
is, they have no effect in favor of or against any one, except the par- 
ties, until so recorded. As to all others, it is the record and the 
record only that gives them life or existence. Such being the case, 
the recorded judgment of Gallaugher did not and could not, in my 
opinion, operate on the property in question, in the absence of any 
registry of Delacroix’ title to the same. As to that creditor, under 
such conditions his title was void, and his ownership thereof did not 
exist. 

This construction of the law is supported by the decision in the case 
of Rochereau & Co. vs. Colomb, 27 An. 337. 

The defendant in that case purchased a plantation in the Parish of 
St. James, the act of sale having been passed in the City of New Or- 
leans. In the Parish of St. James a judgment in favor of the plaintiffs 
in the case was duly recorded. There was a delay in recording the 
act of sale to the defendant in St. James, where the property was 
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situated. The Court held, that during such delay, the judicial mort- 
gage did not operate onthe land so purchased by the judgment debtor ; 
and in a contest over the proceeds of the sale of the land between the 
vendor thereof and the mortgage creditor, precedence was given to 
the former, under his privilege and mortgage for the price. In that 
decision we find the following language : 

“‘ As to third persons the sale had no effect until it was duly re- 
corded where the property was situated. It is certain that the credi- 
tors of the vendor might have seized and sold the property before the 
registry of the sale in St. James Parish, free from any claim of the 
vendee’s creditors. But if their judicial mortgage had attached, this 
could not be.” ° 

It is urged, however, that the title of the defendants to the property 
was not recorded until one day after the sale to Delacroix, the mort- 
gage debtor, had been registered, and that the mortgage against him 
took effect at least from the registry of his title. 

The act of sale to defendants was passed before the Recorder on the 
12th September, 1876, though not recorded till the 16th. The act 
must be considered as deposited and filed for record on the day it was 
passed, and took effect from that date, under the provisions of Article 
2254 of the Code. See also, Payne & Co. vs. Panly, 29 An. 116. 

For these reasons, I dissent. 





